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Present : 

The  Hon.  John  Hawkins  Hagarty,  C.J. 

John  Wellington  Gwynne,  J. 
"    Thomas  Galt,  J. 


Arnott  v.  Bradly. 

Commitmenl  ior  non-payment  of  fine — Right  of  Constable  to  receive  payment — 
Demand  of  perusal  and  copy  of  warrant — Commitment  in  first  instance, 
without  distress  warrant — 31  Vic.  ch.  60 — Construction  of. 

Held,  that  a  constable  executing  a  warrant  issued  under  the  Fishery  Act, 
31  Vic.  ch.  60,  D,  directing  him  to  convey  plaintifiPto  gaol,  and  the 
gaoler  to  hold  him  for  30  days  (absolutely,  and  not  until  the  fine,  &c., 
be  sooner  paid  for  the  non-payment  of  which  the  warrant  was  issued), 
had  no  authority  to  receive  the  money,  and  discharge  the  prisoner. 

Where  the  plaintiff  demanded  from  the  constable  the  perusal  and  copy  of 
the  warrant :  Held,  no  excuse  for  non-compliance,  that  he  had  lodged 
it  with  the  gaoler. 

On  the  argument  in  term,  it  was  urged  for  the  first  time  that  the  defen- 
dant being  placed  by  such  non-compliance  in  the  same  position  as  the 
convicting  magistrate,  was  bound  to  produce  the  conviction  ;  but 

Held,  that  as  the  conviction  could  probably  have  been  produced  if  such 
objection  had  been  raised  at  the  trial,  its  non-production  could  not  now 
be  allowed  to  prejudice  the  defendant. 

Held,  also,  that  under  the  Fishery  Act,  31  Vic.  ch.  60,  D,  a  warrant  of 
commitment  might  issue  in  the  first  instance,  the  statute  not  re- 
quiring that  a  distress  warrant  must  first  issue. 


Declaration.   First  count :  Assault  and  imprisonment. 
Second  count :  to  the  same  effect.    Third  count :  setting 
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out  a  warrant  against  plaintiff  under  the  Fishery  Act,  31 
Vic.  ch.  60,  D.,  delivered  to  the  defendant  as  a  constable : 
that  before  it  was  executed,  the  plaintiff  tendered  and 
offered  to  pay  to  the  defendant  as  such  constable,  the  sums 
of  $20,  and  $2.10,  therein  respectively  mentioned  ;  but 
that  the  defendant  maliciously  and  without  reasonable 
cause  refused  to  accept  the  said  moneys  so  tendered,  and 
apprehended  the  plaintiff  and  took  him  to  gaol. 

Plea — Not  guilty  by  statute — 21  Jac.  1  ch.  12,  sec.  5; 
24  Geo.  II.,  ch.  44,  sec.  6  ;  Consol.  Stat.  U.  C.  ch.  126, 
sees.  1,  2,  3,  10,  11,  20,  Public  Acts. 

The  case  was  tried  at  Cobourg,  before  Hagarty,  C.  J.,  C. 
P.,  at  the  Fall  Assizes  of  1871. 

Notice  of  action  was  proved.  Demand  of  perusal  and 
copy  of  warrant,  dated  31st  August,  1870,  served  2nd  Sep- 
tember, 1870,  was  admitted. 

The  gaoler  proved  the  committal  of  plaintiff  to  his  cus- 
tody, on  the  5th  April,  1870.  He  was  in  gaol  till  the  7th 
April,  1870.  The  gaoler  discharged  him  on  payment  of 
$22.10,  mentioned  in  the  warrant.  He  produced  the  warrant 
delivered  with  the  prisoner,  which  was  as  follows : 

^  ^  ^     To  the  Constables  and  Peace 

Province  of  Ontario,     I  r\m        f  n     tt      ^  n 

TT      J  />!  f        V  Officers  of  the  United  Counties 

United  Counties  ot        >i-TVT.u     uij     a  t\  i, 
,      u    1    A  !  T\    u       i  of  iNorthunfiberlana  and  Durham, 
Northumberland  &  Durham.  \     j  ,u   i  f 

)  and  the  keeper  of  the  Common 

Gaol  of  the  said  Counties,  at  Cobourg. 

Whereas,  Duncan  Arnott,  of  the  Township  of  Clarke,  in 
the  said  United  Counties,  farmer,  was,  on  the  24th  day 
of  November,  1869,  convicted  before  me,  for  that  he  did,  in 
the  month  of  October,  A.D.  1868,  at  Wilmot's  Creek,  in  the 
Township  and  Counties  aforesaid  (said  creek  being  especially 
set  apart  for  the  natural  and  artificial  propagation  of  salmon, 
under  the  Fisheries  Act)  unlawfully  fish  therein  without  writ- 
ten permission  from  a  Fishing  Officer,  and  unlawfully  catcli 
one  salmon,  in  contravention  of  the  Fisheries  Act  ;  and  I  did 
thereupon  adjudge  the  said  Duncan  Arnott  to  forfeit  and  pay  for 
the  uses  of  Her  Majesty,  the  sum  of  $20,  and  $2  10c.  costs  ; 
and  whereas  the  said  Duncan  Arnott  hath  not  paid  the  said 
penalty  or  forfeiture  and  costs  ;  therefore  I  command  you,  the 
said  Constables  and  Peace  Officers,  or  any  of  you,  to  convey 
the  said  Duncan  Arnott  to  the  common  gaol  for  the  space  of 
thirty  days,  at  Cobourg,  and  deliver  him  to  the  keeper  thereof, 
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with  this  warrant ;  and  1  command  you,  the  said  keeper  of  the 
said  gaol,  to  receive  the  said  Duncan  Arnott  into  your  custody, 
and  keep  him  safely  imprisoned  in  the  said  gaol  for  the  space 
of  thirty  days,  and  for  so  doing  this  shall  be  your  sufficient 
Warrant. 

Witness  my  hand  and  seal  this  17th  day  of  March,  A.D.  1870. 

(Signed)  H.  W.  Whitcher.  [L.S.] 

Fishery  Officer,  and  ex-ojfficio  a  Justice  of  the  Peace 
in  and  for  the  Dominion  of  Canada,  under  the 
Fisheries  Act. 

The  plaintiff  was  examined.  He  said  Whitcher  was 
the  convicting  magistrate ;  Messrs.  Wilmot  and  Fairbairn 
were  also  there.  He  asked  to  whom  was  he  to  pay  the 
money ;  Wilmot  said  to  pay  Fairbairn ;  that  he  went  to 
Fairbairn,  who  said  he  did  not  know  the  amount ;  this 
was  in  November,  1869.  He  heard  nothing  more  till  Jan- 
uary, 1870.  After  other  communications  in  April,  he  got 
a  letter  from  the  defendant  requiring  payment.  A  good  deal 
of  evidence  was  given,  which  it  is  unnecessary  to  state 
here,  as  to  whether  the  plaintiff  had  tendered  the  money 
to  the  defendant. 

For  the  defence  it  was  objected — 1.  That  no  tender  was 
made,  and  therefore  the  third  count  failed.  2.  That  the 
defendant  was  justified  by  the  warrant  and  conviction  in 
what  he  did, 

•  A  demand  of  a  copy  and  perusal  of  the  warrant  was  made 
on  the  defendant  on  the  2nd  September,  months  after  the 
defendant  had  lodged  the  plaintiff  in  gaol  and  the  discharge 
of  the  latter.  The  defendant  had  left  the  warrant  with  the 
gaoler,  and  it  was  ui'ged  that  he  could  not  therefore  give  a 
copy  or  perusal.  This  demand  was  made  the  same  day  the 
notice  of  action  was  served. 

The  plaintiff  urged  that  as  the  defendant  did  not  give  a 
copy  of  the  warrant  in  six  days,  he  was  in  the  same  position 
as  the  J.  P.  convicting,  and  was  a  trespasser  in  executing 
the  warrant  without  an  attempt  to  levy  by  distress,  the 
plaintift*  having,  to  the  defendant's  and  the  Justice's  know- 
ledge, abundance  of  chattel  property. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  on  the 
objections. 
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The  jury  found  that  there  was  a  tender,  and  gave  the 
plaintiff  $50  damages. 

In  Michaelmas  term,  1871,  Moss  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial  for 
misdirection,  in  leaving  the  question  of  tender  to  the  jury, 
there  being  no  evidence  thereof,  and  on  the  ground  that 
the  defendant  was  protected  under  the  Fishery  Act. 

In  this  Term  Aomiour,  Q.  C,  shewed  cause. 

The  question  of  tender  was  properly  left  to  the  jury,  and 
the  evidence  clearly  shows  that  the  amount  of  the  fine  and  , 
costs  was  tendered  to  the  defendant,  the  constable,  but  he 
refused  to  receive  them,  and  he  thereby  became  a  trespasser. 
It  is  contended  that  he  was  not  bound  to  receive  the 
money,but  the  cases  clearly  show  that  he  was :  Smith  v.  Sib-, 
son,  1  Wils.  158;  Bingham  y.  Allport,  1  N.  &;  M.  399; 
Atkins  V.  Kilhy,  11  A.  &  E.  777. 

The  defendant  is  also  a  trespasser,  because  before  action  ' 
the  plaintiff  demanded  a  copy  and  perusal  of  the  warrant 
under  which  he  acted,  which  was  refused,  and  he  is  therefore 
unable  to  justify  under  it:  Jones  v.  Vaughan,  5  East  445. 
This  refusal  puts  him  in  the  same  position  as  the  convicting 
magistrate,  and  he  must  therefore  justify  under  the  con- 
viction, which  he  did  not  produce,  contending  that  the  fact 
of  its  being  recited  in  the  warrant,  which  the  plaintiff  put 
in  evidence,  was  sufficient ;  but  it  has  been  held  that  a 
warrant  of  commitment  is  not  evidence  of  the  facts  which 
it  recites :  Stevens  v.  Clark,  2  M.  &  Rob.  435  ;  White  v, 
Morris,  11  C.  B.  1015;  Haylock  v.  Sparke,  1  E.  &  B.  471. 
But  even  if  it  be  evidence  of  a  conviction,  it  is  no  evi- 
dence of  an  adjudication  or  information. 

Besides,  there  was  no  distress  warrant  issued,  but  the 
warrant  of  commitment  was  issued  in  the  first  instance. 
Now  the  Fishery  Act,  31  Yic.  ch.  60,  D,  declares,  sec.  15, 
that  in  case  of  the  non-payment  of  the  penalty  incurred 
thereby,  the  offender  shall  be  imprisoned,  &c.  But  by 
sec.  23,  it  is  declared,  that  this  Act  shall  be  subject  to 
the  provisions  of  the  Act  relating  to  Summary  Convic- 
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tions,  32  &  33  Vic.  ch.  31,  D.  That  Act  provides  for  a 
distress  warrant  being  issued  in  cases  where  a  pecuniary 
penalty  has  been  adjudged ;  and  then  goes  on  to  say,  sec. 
62,  that  in  default  of  sufficient"  distress  a  warrant  of  com- 
mitment may  be  issued ;  or  if  the  issuing  of  the  distress 
warrant  would  be  ruinous  to  the  defendant  or  his  family, 
or  there  are  no  goods  on  which  to  levy  a  distress,  a  warrant 
of  commitment  may  be  issued  in  the  first  instance.  This 
clearly  shows  that  it  is  necessary,  except  in  the  cases 
referred  to,  to  first  issue  a  distress  warrant ;  and  the  Fishery 
Act  being  subject  to  this  Act,  a  distress  warrant  must  be 
first  issued  under  it  also.  In  Hill  v.  Bateman  et  al.,  2  Str. 
710,  it  was  held  that,  "  Trespass  and  false  imprisonment 
lies  against  a  justice  for  committing  upon  a  conviction  for 
destroying  game  where  there  was  no  attempt  to  distrain 
first."  See  also  Moffat  v.  Barnard,  24  U.  C.  R.  498.  The 
fact  of  the  form  given  in  the  Fishery  Act,  schedule  E.,  not 
requiring  a  distress  warrant,  does  not  affect  the  question,  as 
the  forms  must  be  authorized  by  the  statute,  and  it  has  been 
so  held  in  interpreting  the  Division  Courts  Act,  and  the 
forms  attached  thereto  :  Boyle  v.  Ward,  11  U.  C.  R.  416. 

Moss,  Q.  C,  contra.  This  may  be  exceptional  legis- 
lation, but  the  question  is,  whether  under  the  Act  the 
defendant  is  to  be  liable  when  acting  in  strict  accordance 
with  his  instructions.  The  first  question  is,  whether 
there  is  any  evidence  of  tender.  There  is  no  sufficient 
evidence  of  tender,  or  of  a  dispensation  with  it  on  the 
defendant's  part,  but  if  there  had  been,  the  defendant 
was  not  bound  to  accept  it,  not  being  the  person  to  whom 
the  money  should  be  tendered.  His  duty  was  to  obey  his 
warrant ;  to  convey  the  plaintiff  to  gaol,  and  this  is  all  he 
was  authorized  to  do.  He  had  no  authority  to  receive  the 
money  and  discharge  the  plaintiff.  The  form  of  convic- 
tion, schedule  D.,  Fishery  Act,  31  Yic.  ch.  60,  D,  directs  the 
prisoner  to  be  conveyed  to  gaol,  unless  the  amount  be 
paid  before  the  conviction  be  drawn  up.  As  to  the  con- 
stable refusing  to  give  the  warrant,  there  is  no  doubt  that 
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by  his  so  doing  he  is  unable  to  justify  under  it :  Jones  v. 
Vaughan,  5  East  445  ;  and  must  therefore  justify  under 
the  conviction,  but  the  plaintiff  having  put  the  warrant  in 
evidence,  it  is  primd  facie  evidence  of  the  facts  recited  in 
it,  and  therefore  of  the  conviction. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

Mr.  Moss  on  the  argument  for  the  first  time  raised  the 
question,  if  the  constable  had  any  authority  to  receive  the 
money.  He  cited  no  case  on  the  subject,  but  it  seems  on 
examination  that  there  is  no  power  to  receive  it,  and  to 
discharge  the  prisoner. 

The  warrant  simply  directs  the  constable  to  take  the 
plaintiff'  to  gaol,  and  directed  the  gaoler  to  hold  him  for 
thirty  days,  absolutely,  and  not  until  the  fine  be  paid,  &c. 

The  case  of  Atkins  v.  Kilby  et  al,  11  A.  &  E.  777,  was 
against  a  constable  for  assault,  &c .  The  plaintiff*  was  arrested 
on  a  warrant,  reciting  an  order  of  justices  to  pay  a  weekly 
sum  for  maintenance  of  a  bastard  child,  and  default  made, 
&;c. ;  and  directed  the  constables  to  take  the  plaintiff  to  gaol, 
and  deliver  him  to  the  gaoler,  who  was  to  keep  him  three 
months  at  hard  labor,  unless  he  paid  the  amount,  Szc. 
After  the  arrest,  the  plaintiff"  tendered  the  amount  to  the 
constable,  who  refused  to  receive  it,  and  he  was  taken  to 
gaol,  where  he  was  discharged  on  payment.  The  Court 
held  (p.  785,)  "  The  only  remaining  question  is,  whether 
the  defendants  acted  in  obedience  to  the  warrant.  Now 
that  required  them  to  convey  the  plaintiff*  to  the  Bridewell, 
and  there  deliver  him  to  the  keeper  thereof :  they  had  no 
authority  to  discharge  the  plaintiff*  or  to  receive  the  money 
at  any  intervening  place." 

The  case  is  cited  in  Paley  on  Convictions,  5th  ed.,  339. 

The  Imperial  Statute  11  &  12  Vic.  ch.  43,  sec.  28,  allows 
tender  and  payment  to  the  constable  having  execution  of  a 
distress  warrant  for  a  penalty,  and  in  all  cases  of  imprison- 
ment for  non-payment  of  a  penalty,  &c.,  payment  may  be 
made  to  the  keeper  of  the  prison.  Our  Legislature,  sec.  84, 
of  32-33  Vic.  ch,  31,  D.,  declares,  that  a  person  imprisoned 
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for  non-payment  of  a  penalty,  &c.,  may  pay  the  keeper  of 
the  prison,  and  be  discharged. 

Section  83,  also  allows  payment  and  tender  to  the  con- 
stable having  execution  of  a  warrant  of  distress. 

We  cannot  find  any  authority  for  payment  or  tender  to 
the  constable  on  a  warrant  like  the  present. 

The  late  edition  of  Paley  on  Convictions  omits  a  state- 
ment in  the  former  edition,  against  our  present  view, based 
apparently  on  the  old  case  of  Smith  v.  Sibson,  1  Wils.  153. 
The  earlier  dictum  of  Paley,  cited  from  the  3rd  ed.,  245,  is 
quoted  in  Chaddock  v.  Wilhraham,  5  C.  B.  650. 

We  agree  with  the  plaintiff  that  the  defendant  was  bound 
to  give  a  copy  of  his  warrant  when  demanded.  And  the  fact 
of  his  having  lodged  the  warrant  with  the  gaoler,  would 
not  excuse  him.  He  could  still  procure  a  copy  within  the 
six  days.  As  to  giving  a  perusal  of  it,  the  case  cited  of  Atkins 
V.  Kilby  et  al,  11  A.  &  E.  777,  shews  that  if  the  party 
accept  a  copy,  and  make  no  further  demand  for  a  perusal 
of  the  original,  he  may  be  held  to  have  waived  it.  Here 
neither  copy  nor  perusal  was  given,  and  so  the  constable 
apparently  stands  in  no  better  condition  than  the  convict- 
ing magistrate. 

At  the  trial  nothing  was  said  as  to  the  producing  or  not 
producing  the  conviction,  and  we  therefore  do  not  hold  it 
essential. 

Mr.  Armour  urged  that  the  magistrate  would  be  a  tres-  ♦ 
passer,  as  there  was  no  attempt  to  levy  the  penalty,  &c.,  by 
distress,  as  could  readily  have  been  done. 

The  Fishery  Act,  81  Vic.  ch.  60,  D.,  is  peculiar.  Sec.  16 
says,  every  offender  "shall  for  each  offence,incur  a  fine  of  not 
more  than  twenty  dollars,  besides  all  costs  ;  and  in  default 
of  payment  of  each  fine,  shall  be  imprisoned  in  each  case 
for  not  less  than  eight  days,  and  not  exceeding  one  month  ; 
*  *  and  any  fishery  ofiicer  or  other  magistrate,  may 
grant  a  warrant  of  distress  for  the  amount  of  fine  and 
costs  imposed  in  any  case. 

Sub-section  3. — "Should  any  defendant  have  goods  and 
chattels  whereon  the  costs  may  be  levied,  the  complainant 
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may  distrain  for  the  amount  under  warrant  by  any  ^fishery 
officer  or  other  magistrate,  notwithstanding  the^imprison- 
ment  of  the  party  convicted  and  fined." 

Section  17,  sub-sec.  5, — "  Nor  shall  any  warrant  of  arrest 
or  commitment  be  held  void  by  reason  of  any  defect 
therein,  provided  it  is  therein  alleged  that  party^has  been 
convicted,  and  there  is  a  good  and  valid  conviction  to  sus- 
tain the  same." 

Section  23. — "  Forms  of  proceedings,"  &lc,  "  may  *  *  be 
in  the  forms  prescribed  in  the  Schedule  hereunto  annexed, 
or  in  any  other  form ;  and  in  other  respects  the  laws  re- 
lating to  summary  convictions  and  orders,  shall  ■  apply  to 
cases  under  this  Act." 

A  form  of  conviction  is  appended  after  the  adjudication 
of  the  penalty  and  costs.  It  says,  "  (//  the  jpenalty  he  not 
forthwith  paid,  add,)  and  the  said  C.  D.  having/ailed  to  pay 
the  said  penalty  and  costs  forthwith  dfter  the  said  convic- 
tion, I  adjudge  him  to  be  committed  to  and  imprisoned  in 
the  common  gaol  of  the  county,"  &c.,  "for  the  period  of  

The  form  of  commitment  seems  exactly  followed  in  the 
warrant  produced.  It  is  to  be  observed  that  the  form 
given,  as  well  as  the  enacting  clause,  says  nothing  after  the 
term  of  imprisonment  to  the  effect,  unless  the  fine,  &c.,  be 
sooner  paid. 

Sec.  57  of  the  act  of  1869,  32^33  Vic.  ch.  31,  D,  was  re- 
*  ferred  to  as  showing  that  in  cases  where  the  Act  provided 
no  mode  of  raising  or  levying  the  penalty,  &c.,  the  justice 
may  issue  his  warrant  of  distress. 

T  think  the  Fishery  Act,  already  cited,  gave  a  like  power 
to  the  fishery  officer  convicting. 

But  neither  Act  declares,  as  I  read  it,  that  such  a  course 
must  be  adopted.  Sec.  59  of  the  Act  of  1869  enacts,  that 
if  the  justice  consider  that  a  distress  would  be  ruinous  to 
to  defendant  and  his  family,  or  when  it  appears,  by  his 
confession  or  otherwise,  that  he  hath  no  goods  and  chattels, 
the  justice  may  commit  to  gaol,  &c. ;  and  forms  are 
given  which  make  no  reference  to  distress,  or  absence 
of  distress. 
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I  cannot  at  present  think  that  the  absence  or  existence 
of  a  distress,  or  the  non-recourse  to  a  distress  warrant,  can 
make  the  justice  a  trespasser. 

If  it  be  so,  the  directions  in  the  Fishery  Act,  and  the 
forms  annexed,  would  be  a  trap  to  the  justices,  as  was  once 
said  in  an  analogous  case. 

I  think  the  Fishery  Act  clearly  contemplated  an  imme- 
diate payment  of  the  penalty  and  costs,  otherwise  the  forms 
used  would  be  inapplicable  and  misleading.  Of  course  we 
cannot  allow  the  forms  appended  to  alter  the  provisions  of 
the  enacting  clauses. 

It  will  be  observed  that  in  the  general  Act,  32-33 
Vic.  ch.  31,  D,  a  form  is  given,  (I,  2,)  page  361,  for  a  con- 
viction for  a  penalty,  and  in  default  of  payment,  im- 
prisonment, nothing  being  said  of  distress ;  and  the 
preceding  form  is  for  a  penalty  to  be  levied  by  distress, 
and  in  default  thereof  by  imprisonment.  The  distinction 
seems  to  be  as  pointed  out  in  section  57,  already  cited. 
First,  Where  by  the  Act  authorizing  the  conviction  the 
penalty  is  to  be  levied  upon  the  goods  and  chattels  by 
distress  and  sale.  And,  Second,  where  by  the  Act  no 
mode  is  provided  for  enforcing  payment;  then  the  justice 
may  issue  his  warrant  to  distrain. 

Many  Acts  do  direct  that  a  penalty  shall  be  incurred  of 

 ,  to  be  levied  of  the  goods  and  chattels  of  the 

offender.  Then,  it  would  seem,  the  distress  must  be  re- 
sorted to. 

On  the  whole,  I  think  the  rule  for  a  nonsuit  must  be 
made  absolute. 

It  was  urged  on  the  argument  in  term,  that  no  convic- 
tion was  proved  by  the  defendant,  which  he  was  bound  to 
shew,  if  he  had  to  defend  on  the  same  ground  as  the  com- 
mitting justice.  No  such  objection  was  made  at  the  trial 
according  to  the  Judge's  notes,  and  the  Judge  has  no 
recollection  whatever  that  it  was  so.  On  the  contrary,  he 
thinks  it  was  not  made,  as  if  it  had  been  made  he  would 
have  naturally  suggested  that  a  conviction  could  have  been 
drawn  up  at  any  time,  even  on  the  day  of  trial.  For  all 
2 — VOL.  XXIII  CP. 
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that  appears,  had  it  been  called  for  the  defendant  might 
have  readily  produced  it.  The  plaintiff  may  of  course 
defend  his  verdict  on  any  ground  ;  but  the  apparent  non- 
production  of  a  document  not  asked  for  at  the  trial  should 
not  now  prejudice  the  defendant,  as  we  understand  the 
practice.  It  was  in  term,  and  not  at  Nisi  Prius,  the  ques- 
tion was  raised  as  to  the  commitment  being  only  evidence 
for  defendant  on  the  third  count.  The  note  at  the  trial,  as  to 
one  of  defendant's  objections,  is,  "  that  defendant  was  jus- 
tified by  the  warrant  and  conviction  in  what  he  did."  A 
fall  note  is  taken  of  Mr.  Armour's  objections  as  to  the 
defendant,  having  refused  the  copy  of  the  warrant,  being 
in  the  same  position  as  the  J.  P. ;  "  and  that  he  is  a 
trespasser  executing  the  warrant,  there  being  no*  attempt 
to  levy  by  distress." 

In  our  view  of  the  law,  only  the  costs  can  be  at  stake, 
as  on  a  new  trial  the  conviction  could,  of  course,  be  put  in  . 

As  the  point  that  the  constable  could  not  receive  the 
money  was  not  raised  till  Term,  we  make  the  rule  abso- 
lute for  nonsuit  without  any  costs  in  term. 


Rule  absolute  for  nonsuit. 
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In  THE  MATTER  OF  THE  TRUSTEES  OF  THE  PORT  RoWAN 

High  School  a>  d  The  Corporation  of  the  Town- 
ship OF  Walsingham. 

High  School  Trustees — Description  of — Demand — Sufficiency  of — Maintenance 
and  school  accommodatioii — Meaning  of. 

On  an  application  for  a  mandamus  to  compel  a  Municipal  Corporation 
to  provide  $286.74' for  a  Board  of  School  Trustees,  they  were 
described  in  the  proceedings  as  "The  Trustees  of  the  Port  Rowan 
High  School  ;"  and  it  appeared  that  on  the  1st  of  July,  1872,  a 
demand  was  made  on  the  Township  Corporation,  headed,  ''School 
Section,  No.  12,  Walsingham,  Port  Rowan,  July  1st,  1872,"  and 
stating  that  the  amount  required  was  "  for  expenses  of  conducting 
High  School"  ;  and  was  signed  "William  Ross,  Secretary  and  Treasurer 
of  Port  Rowan  High  School  Board."  Subsequently  to  this,  on  the 
19th  August,  1872,  the  Secretary  of  the  Board  sent  a  letter  to  the 
Clerk  of  the  Township  Corporation,  headed  "  Office  of  High  School 
Board,  sec.  No.  12,  Port  Rowan,  19th  August,  1872,"  stating  that  in 
making  up  the  estimates  for  the  "  current  expenses  of  High  School," 
an  error  had  been  made,  and  that  the  amount  actually  required  was 
$286.74,  which  amount  he  was  required  to  make  immediate  demand 
for  from  the  Council,  &c. 

In  reply  the  Township  Clerk  sent  a  letter  addressed,    "  To   Ross, 

Secretary,  P.  Rowan,  High  School  Board,"  enclosing  a  copy  of  a  reso- 
lution passed  by  the  Township  Council,  stating  that  they  declined  to 
pay  "  the  demand  of  the  Port  Rowan  High  School  Trustees,"  &c. 

Held,  1.  That  the  description  of  the  Trustees  was  sufficient;  for  that 
although  "  The  Trustees  of  the  Port  Rowan  County  High  School," 
would  appear  to  be  more  correct,  yet  the  Act  34  "Vic,  ch.  33,  0., 
did  not  in  express  terms  give  any  corporate  designation,  and  the 
Township  Corporation  by  their  action  had  shewn  that  they  fully  under- 
stood the  body  with  whom  they  were  dealing. 

2.  That  the  demand  was  sufficient,  being  signed  by  the  Secretary 
and  Treasurer,  the  officer  and  organ  of  the  Board,  and  having 
been  recognized  by  the  resolution  of  the  Township  Council  as  the  de- 
mand of  the  Board. 

3.  That  it  was  not  necessary  to  give  the  estimates  on  which  the  sums  re- 
quired were  based ;  there  being  a  difference  in  this  respect  between  the 
Grammar  School  and  Common  School  Act. 

4.  That  the  purposes  for  which  the  money  was  stated  to  be  required, 
viz.,  "  For  expenses  of  conducting  High  School,"  and  "  current 
expenses  of  High  School,"  fell  within  the  meaning  of  the  words 
"maintenance  and  school  accommodation,"  used  in  the  Statute. 

In  Michaelmas  Term,  Patterson,  Q.  C,  obtained  a  rule 
calling  on  the  defendants  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  raise  $286.74  for 
the  maintenance  and  school  accommodation  of  the  Port 
Rowan  High  Schoool,  in  pursuance  of  the  application  of 
the  trustees  of  said  school. 
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The  application  was  founded  on  an  affidavit  of  W.  Ross, 
entitled,  "  In  the  matter  of  the  Trustees  of  the  Port 
Rowan  High  School  and  the  Corporation  of  the  Township 
of  Walsingham,"  stating  that  he  was  the  Secretary  and 
Treasurer  of  the  School  Board  :  that  the  school  was  estab- 
lished under  Consol.  Stat.,  U.  C,  ch.  63,  about  the  year 
1865,  in  the  village  of  Port  Rowan,  which  forms  part  of 
the  township  of  Walsingham,  in  the  county  of  Norfolk : 
that  the  moneys  required  for  the  maintenance,  &cr,  of  said 
vschool,  from  the  15th  of  :February  to  the  31st  of  December, 

1871,  amounted  to  $658.43  :  that  during  that  period  they 
had  received  from  the  Government  for  High  School  grant 
$400,  and  from  the  county  of  Norfolk  $200,  leaving  $58.43 
still  required  for  the  maintenance  and  school  accommoda- 
tion for  1871  :  that  from  January  to  the  30th  of  June, 

1872,  they  required  $484.83  :  that  they  had  received  from 
the  Government  grant  $171,  and  from  the  county  $85.50, 
leaving  $228.30  still  required,  making  a  total  of  $286.75  to 
be  raised  by  the  municipality  of  Walsingham. 

That  an  application  was  made  on  the  1st  of  July,  1872, 
by  the  Board,  in  writing,  but  the  defendants  refused  to 
raise  the  money  :  that  the  collectors'  rolls  for  1872,  had 
been  since  the  application  given  to  the  collectors,  not  in- 
cluding any  rate  for  raising  these  moneys. 

The  demand  of  the  1st  of  July  was  headed : 

School  Section  No.  12,  Walsingham, 

Port  Rowan,  July  1st,  1872. 
Township  of  Walsingham  in  account  with  the  Trustees 
of  High  School  Board,  of  School  Section  No.  12,  Dr. 
To  expenses  of  conducting  High  School  from 
15th  February,  1871,  up  to  1st  January, 
1872,  over  and  above  the  amount  received 

from  Government  and  County  grants   $66  60 

To  amount  of  expenses  as  aforesaid  from  1st  of 

January  to  30th  June,  1872   188  00 

$254  60 

You  will  please  raise  the  above  amount  as  soon  as 
possible.  William  Ross, 

Secretary  and  Treasurer  Port  Rowan 
High^School  Board. 
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On  the  19th  of  August,  1872,  Mr.  Ross  wrote  as  follows  : 

Office  of  High  School  Board,  Section  Ho.  12. 

Port  Rowan,  19th  August,  1872. 

To  J.  Phelan,  Esq., 

Clerk  of  Municipal  Council  of  Walsingham, 
Pleasant  Hill. 

Dear  Sir, — In  making  up  the  estimate  of  the  current 
expenses  of  High  School,  I  reckoned  the  amount  of 
Government  grant  at  $200,  and  County  grant  $100,  but 
We  have  only  received  for  the  six  months  of  1872,  from 
Government  grant  $171,  and  from  County  grant  $85.50, 
leaving  a  deficiency  of  $44.50,  to  be  charged  to  the  munici- 
pality in  addition  to  the  claims  already  made,  which 
makes  in  all  our  claim  against  the  township  $286.74, 
vrhich  amount  I  am  requested  to  make  immediate  demand  i 
for  from  the  Council,  and  save  all  unnecessary  expenses. 
Yours,  truly, 

William  Ross, 

Secretary  and  Treasurer. 

On  the  the  17th  September,  1872,  the  following  letter 
was  received  : 

Clerk's  Office,  Walsingham,  September  17th,  1872. 

Sir, 

I  have  the  honor  -to  send  you  a  copy  of  a  resolution 
passed  by  the  Council  yesterday. 

John  Phelan, 

Township  Clerk. 

To  Ross,  Esq., 

Secretary  Port  Rowan  High  School  Board. 

Moved  by  Mr.  Dewitt,  seconded  by  Mr.  Boughner, 
Resolved,  That  this  Council  declines  to  pay  the  demand 
of  $286.74  of  the  Port  Rowan  High  School  Trustees,  be- 
lieving it  to  be  illegal. 

In  this  Term  M.  C.  Cameron,  Q.  C,  shewed  cause.  The 
proceedings  are  altogether  wrong.  The  affidavit  upon 
which  the  application  is  based  is  entitled  :  "In  the  matter  of 
the  Trustees  of  the  Port  Rowan  High  School,"  and  there  is 
no  such  school.    By  section  24  of  Consol.  Stat.  U.  C.  ch.  63, 
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it  is  enacted  that  "  The  Board  of  Trustees  of  each  County 
Grammar  School  shall  be  a  corporation  by  the  name  of  'The 

Trustees  of  County  Grammar  School,'  prefixing  to 

the  term  'County'  tlie  name  of  the  city,  town,  or  village, 
within  which  such  Grammar  School  is  situated,"  &c.,  so  that 
under  this  Act  the  correct  name  would  be  "  The  Trustees 
of  the  Port  Rowan  County  Grammar  School."  By  sec.  34 
of  34  Yic.  ch.  33,  Ont.,  it  is  enacted  that  "Boards  of  Grammar 
School  Trustees  shall  Ije  designated  High  School  Boards, 
and  the  Grammar  Schools  shall  be  designated  and  known 
as  High  Schools";  the  word  Board  being  specially  men- 
tioned. We  would  then  have  as  the  correct  designation  under 
the  amending  Act,  "The  Board  of  Trustees  of  the  Port 
Rowan  County  High  School."  The  rule  is  entitled  in  the 
same  manner  as  the  affidavit,  and  for  this  reason  is  bad. 
The  demand  is  bad  for  the  same  reason  as  the  affidavit, 
and  also  because  it  must  be  made  by  the  High  School 
Board.  By  sec.  36  of  34  Vic,  ch.  33,  it  is  enacted  that 
the  amount  required  to  be  raised  by  the  municipality 
shall  be  raised  "upon  the  application  of  the  fligh  School 
Board,"  &;c.  Here  we  have  on  the  1st  of  July,  a 
demand  made  by  the  Secretary  and  Treasurer,  as  of  his 
own  accord,  but  subsequently-  he  writes  to  the  cor- 
poration that  an  error  has  been  made  in  the  estimates 
which  leaves  a  deficiency  of  $44.50  to  be  charged  to  the 
municipality,  which,  "in  addition  to  the  claim  already 
made,  makes  our  claim  against  the  township  $286.74 
which  amount  /  am  requested  to  make  immediate  demand 
for,"  &c.,  but  he  does  not  state  by  whom  he  is  requested. 
The  demand  also  is  informal,  in  not  giving  the  estimates 
upon  which  the  expenses  are  based.  There  must  be  a 
separate  demand  for  each  year,  and  therefore  a  demand  made 
in  1872,  including  the  amount  of  the  previous  year,  is  bad  ; 
also  the  demand  must  be  for  the  aimount  due  for  the  whole 
year;  a  portion  of  the  amount  so  due  cannot  be  demanded. 
Moreover,  the  purposes  for  which  the  amount  is  required 
would  not  come  within  the  meaning  of  the  terms  ,  "  main- 
tenance and  school  accommodation ;"  these  words  simply 
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refer  to  the  erection  of  buildings  in  which  schools  are  to 
be  held,  and  their  maintenance  when  erected.  Sec.  5  of  the 
original  Act,  Consol.  Stat.  U.  C,  ch.  63,  shows  that  the 
Government  grant  is  to  be  applied  to  the  payment  of  the 
teacher,  and  the  amending  Act  shews  that  if  school 
accommodation  is  required,  the  local  municipality  is  to 
provide  it. 

Patterson,  Q.  C,  contra.  The  proper  style  of  the  appli- 
cants is  :  "  The  Trustees  of  Port  Rowan  County  High 
School."  The  word  Board  is  not  necessary.  Sec.  24  of 
Consol.  Stat.  U.  C,  ch.  63,  states  the  Trustees  are  to  be  a 

corporation  by  the  name  of  "  The  Trustees  of  the  

County  Grammar  School,"  the  blank  being  filled  up  with  the 
name  of  the  city,  town,  or  village,  within  which  such 
grammar  school  is  situated.  In  this  description  the  word 
Board  is  not  mentioned,  and  is  therefore  not  required. 
Now  the  only  alteration  in  this  description  made  by  the 
amending  Act,  34  Vic,  ch.  33,  sec.  34  O.,  is,  that  the  words 
"High  School"  are  substituted  for  the  words  "Grammar 
School,"  and  therefore  the  proper  description  would  be, 
The  Trustees  of  the  Port  Rowan  County  High  School." 
As  to  the  want  of  a  proper  description,  there  is  abundance 
of  authority  to  show,  that  as  long  as  a  corporation  is  de- 
signated so  as  to  be  known,  an  error  in  the  name  will  not 
affect  the  matter.  The  demand  is  sufficient.  It  was  made 
by  the  Secretary  and  Treasurer,  the  proper  officer  for  that 
purpose  of  the  corporation,  and  the  resolution  passed  by 
the  township  council  on  September  16th,  namely,  "That 
this  council  declines  to  pay  the  demand  of  the  Port  Rowan 
High  School  Trustees,  believing  it  to  be  illegal,"  shows 
that  they  acknowleged  it  to  be  the  demand  of  the  Board. 
As  to  the  demand  not  giving  the  estimates  on  which  the 
expenses  are  arrived  at,  it  is  not  necessary  to  do  so  ;  there  is 
nothing  in  the  Act  which  requires  it,  as  it  simply  says  that 
the  corporation  "  shall  upon  the  application  of  the  High 
School  Board  raise  the  proportion  required  to  be  raised  by 
such  municipality,"  &c.  As  to  the  meaning  of  the  words, 
"  maintenance  and  school  accommodation,"  on  referring  to 
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34  Vic,  ch.  33,  sec.  36,  we  find  that  in  speaking  of  cities 
or  towns  withdrawn  from  the  jurisdiction  of  the  county, 
it  says,  "  the  sums  of  money  required  to  be  raised  from 
local  sources,  for  the  support  of  a  High  School."  Here  the 
only  word  used  is,  support.  Then  again,  "  such  other  sum 
as  may  be  required  for  the  accommodation  and  support  of 
such  school ; "  here  we  have  both  accommodation  and  sup- 
port ;  and  in  speaking  of  towns,  incorporated  villages,  or 
townships,  the  word  "  support "  is  left  out,  and  we 
have  in  its  place  the  word  "  maintenance,"  and  further 
on  in  this  section  "  maintenance"  is  the  only  word  used. 
Taking  the  section  altogether,  the  restricted  meaning 
contended  for  should  not  be  given  to  the  words,  but 
they  should  be  liberally  construed.  We  shew  that  the 
money  is  required  for  "  expenses  of  conducting  High 
School"  and  "current  expenses  of  High  School,"  which 
comes  fairly  within  the  words  "  maintenance  and  school 
accommodation." 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  objections  were  wholly  to  the  case  made  by  the 
applicants.    No  affidavits  or  papers  were  filed  in  answer. 

It  was  objected  that  there  was  no  such  corporation  or 
body  as  the  papers  set  out :  that  the  demand  was  insuffi- 
cient :  that  it  must  be  by  the  Board  :  that  a  demand  by 
the  Secretary  was  not  sufficient :  and  that  the  words 
"  maintenance  and  school  accommodation"  apply  only  to 
providing  buildings. 

It  appears  this  school  was  formed  in  1865,  under  Consol. 
Stat.  U.  C,  ch.  63.    Grammar  Schools  are  there  regulated. 
Sec.  20  says,  "  In  each  county  in  which  one  or  more 
Grammar  Schools  are  established,  there  shall  be  a  Board  of* 
Trustees,"  &c. 

Sec.  24  says,  "  The  Board  of  Trustees  of  each  County 
Grammar  School  shall  be  a  corporation  by  the  name  of 

'  The  Trustees  of  the  County  Grammar  School,' 

prefixing  to  the  term  'County'  the  name  of  the  city,  town, 
or  village,  within  which  such  Grammar  School  is  situated. 
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Sec.  17  says,  "  The  several  County  Councils  may  estab- 
lishf additional  Grammar  Schools  within  the  limits  of  their 
Municipality/'  &c.,  &c. 

Sec.  1  says,  "  There  shall  be  one  or  more  Grammar 
Schools  in  each  county  *  *  to  be  distinguished  by 
prefixing  to  the  term  'county'  the  name  of  the  city,  town, 
or  village,  within  the  limits  of  which  it  may  be  situate." 

Under  this  Act  we  presume  the  name  would  be,  "  The 
Trustees  of  the  Port  Rowan  County  Grammar  School." 

29  Vic,  ch.  23,  passed  ISth  September,  1865,  (the  year 
in  which  it  is  said  this  school  was  established)  provides  for 
the  County  Council  naming  three  persons  as  Trustees  of 
each  Grammar  School,  and  other  bodies  to  have  a  like 
power. 

Sec.  3. — The  Trustees  so  appointed  as  aforesaid  shall  be 
a  corporation,  and  shall  succeed  to  all  the  rights,  names, 
powers,  and  obligations  conferred  or  imposed  upon  Trustees 
of  Grammar  Schools  by  Consol.  Stat.  U.  C,  ch.  63. 
,  This  Act  makes  no  further  provision  as  to  corporate 
names. 

The  Ontario  Act  34  Vic,  ch.  33  (passed  loth  February 
1871),  sec.  34,  enacts,  "  Boards  of  Grammar  School  Trus- 
tees shall  be  designated  High  School  Boards ;  and  the 
Grammar  Schools  shall  be  designated  and  known  as  High 
Schools." 

Sec.  35. — "All  the  provisions  of  the  Grammar  School  Act 
shall,  as  far  as  is  consistent  with  the  provisions  of  this  Act, 
apply  to  High  Schools,  their  Trustees,  head  masters,  and 
other  officers,  as  fully  as  they  apply  to  Grammar  Schools 
and  their  oflicers." 

Sec  36. — "  The  Grammar  or  High  School  grant  shall  be 
exclusively  applied  in  aid  of  High  Schools.  *  *  In  the 
case  of  a  High  School  in  towns,  incorporated  villages,  or 
towmships,  one-half  of  the  amount  paid  by  the  Government 
shall  be  paid  by  the  Municipal  Council  of  the  county  in 
which  such  High  School  is  situated,  upon  the  application 
of  the  High  School  Board  ;  and  such  other  sums  as  may  be 
required  for  the  maintenance  and  school  accommodation 
3 — VOL.  XXIII  CP. 
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of  the  said  High  School  shall  be  raised  by  the  Council  of 
the  Municipality  in  which  the  High  School  is  situated, 
upon  the  application  of  the  High  School  Board;" 

The  term  "  High  School,"  seems  first  introduced  instead 
of  "  Grammar  School,"  by  this  Act  of  1871. 

We  suppose  the  nearest  approach  to  the  correct  corporate 
name  under  the  last  Act,  would  be  "  The  Trustees  of  the 
Port  Rowan  County  High  School."  But  this  Act  does  not 
in  terms  give  any  corporate  designation. 

Apart  from  this  technical  question,  it  seems  to  us  that 
there  is  evidence  before  us  of  a  sufficient  demand  and  re- 
fusal :  that  the  letters  of  the  Secretary  and  Treasurer 
sufficiently  shew  the  sums  required,  and  that  a  demand 
was  made  on  the  Municipality  by  the  High  School  Board 
through  their  officer  and  organ. 

The  resolution  of  the  Council  declining  to  pay  shews 
fully  that  they  understood  the  requisitions  to  be  made  by 
the- Board  of  Trustees. 

As  to  the  alleged  insufficiency  in  the  form  of  the  de- 
mand, we  must  bear  in  mind  that  the  words  of  this  Gram- 
mar School  Act  are  different  from  the  Common  School 
Act.  In  the  latter  it  is  directed  that  the  Trustees  prepare 
and  lay  before  the  Municipal  Council  "  an  estimate  of  the 
sums  which  they  think  requisite." 

In  the  Grammar  School  Act,  as  cited,  it  provides,  that 
the  sums  required  for  maintenance  and  school  accommoda- 
tion shall  be  raised,  fee,  upon  the  application  of  the  High 
School  Board;  and  the  succeeding  sub-sec.  1,  says,  that  the 
Council  "  shall,  upon  the  application  of  the  High  School 
Board,  raise  the  proportion  required,"  &c.,  &c. 

The  distinction  therefore  seems  important.  The  School 
Trustees  of  the  City  of  Toronto  and  The  Corporation  of 
the  City  of  Toronto,  23  U.  C.  R.  203  ;  same  parties,  20  U. 
C.  R.  302 ;  In  re  School  Trustees  of  Mount  Forest  and 
The  Corporation  of  Mount  Forest,  29  II.  C.  R.  422 ;  School 
Trustees  of  Port  Hope  v,  The  Town  Council  of  Port  Hope, 
4  C.  P.  418. 
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The  purposes^for  which  the  money  is  required  is  stated 
to  be  "  for  expenses  of  conducting  High  School,"  and  again 
as  "  current  expenses  of  High  School." 

We  think  the  "expenses  of  conducting,"  and  the  "current 
expenses,"  certainly  fall  within  the  words  "maintenance 
and  school  accommodation." 

The  nominal  difficulty  remains.  The  introduction  of 
the  word  "  County,"  before  the  words  "  High  School," 
would,  we  think,  be  more  correct.  But  we  do  not  see  our 
way  to  holding  that,  under  the  not  very  clear  directions  of 
the  Statute,  we  should  on  that  account  refuse  the  applica- 
tion. 

The  Council  in  their  resolution  call  them  the  Port 
Rowan  High  School  Trustees,  shewing  that  they  fully  un- 
derstand the  body  with  whom  they  are  dealing  ;  and  they 
address  their  answer  to  the  Secretary  of  that  Board,  and 
the  demands  are  signed  by  the  Secretary  of  the  Port 
Rowan  High  School  Board.  ^ 

The  introduction  in  both  the  demands  of  the  words, 
"  Section  No.  12,"  are  not  explained. 

On  the  whole,  we  think  the  rule  should  be  absolute  for  a 
mandamus. 

It  is  to  be  regretted  that  the  utterly  careless  manner  in 
whioh  these  matters  are  transacted  raise  all  these  legal 
questions. 

Rule  absolute  for  mandamus. 
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Hely  V.  The  Canada  Company. 

Ejectment — Landlord  and  tenant — Forfeiture — Lease  to  person  in  possession — 
General  proviso  for  re-entry  and  special  poioer  to  determine  lease  on  notice 
—  Construction  of — Agreement — Force  of. 

In  ejectment  against  one  M.  the  defendants  appeared  and  defended,  by 
order,  as  landlords  in  lieu  of  M.  The  plaintiff  claimed  under  a  covenant 
in  a  lease  from  him  to  M.  on  the  right  of  re-entry  for  non-payment  of 
rent  and  non-performance  of  covenants.  It  appeared  that  the  instru- 
ment set  up  by  plaintiff  as  a  lease  was  an  agreement,  dated  2nd  April, 
1867,  whereby  plaintiff  agreed  to  sell  the  land  to  M.,  for  £100,  M. 
j)aying  £10  each  year  and  interest  at  six  per  cent  till  the  whole 
was  paid  ;  provided  that  if  the  payments  were  not  made  within  one 
month  from  the  time  appointed  the  interest  due  was  to  be  considered 
as  rent,  for  which  the  plaintiff  might  enter  and  distrain ;  M.  not  to 
commit  waste,  &c.,  and  to  pay  taxes  ;  and  in  case  of  default  in  making 
the  payments  for  three  months,  then  he  should  surrender  the  premises 
to  plamtiff;  and  M.  agreed  not  to  let  or  assign  without  leave.  It 
also  appeared  that  the  plamtiff  held  under  a  lease,  dated  23rd  March, 
1865,  from  defendants  for  ten  years,  being  one  of  the  Company's 
printed  leases,  which  gave  a  right  of  re-entry  for  non-payment  of 
rent  and  taxes,  and  for  assigning  without  leave :  that  four  years'  rent, 
was  in  arrear,  and  that  there  was  no  written  authority  to  the  plaintiff 
to  sell  to  M.  The  lease  also  contained,  besides  the  general  proviso 
for^-e-entry,  a  special  power  to  determine  the  lease  on  a  given  notice. 
In  February,  1872,  defendants  executed  a  lease  to  M.  for  seven  years, 
but  no  evidence  was  given  to  shew  when  it  was  actually  delivered. 

Held,  that  if  it  had  been  shewn  that  defendants  were  proceeding  to  re- 
enter for  the  plaintiff's  default,  and  that  M.  took  the  lease  from 
defendants  to  save  himself  from  eviction,  this  would  be  a  bar  to  the 
plaintiff's  right,  and  there  would  be  no  necessity  for  their  putting 
him  out  of  possession,  and  his  re-entering  under  the  new  demise  j  but 
as  this  evidence  was  wanting,  a  verdict  found  in  defendants'  favour  was, 
set  aside,  and  a  new  trial  granted. 

Held,  also,  that  the  general  proviso  in  defendants  lease  for  re-entry 
was  not  controlled  or  affected  by  the  special  power  given  to  determine 
the  lease  on  a  given  notice. 

Held,  also,  that  under  the  agreement  between  plaintiff  and  M.,  plaintiff 
had  the  right  to  re-enter  and  take  possession  on  default;  and  the 
covenant  to  surrender  possession  after  three  months  default  could  not 
alter  plaintiff's  right. 

Ejectment.  The  summons  and  notice  of  plaintiff's 
claim  was  against  Alexander  McQuinlan.  The  present 
defendants  appeared  and  defended  on  the  record  as  land- 
lords in  his  place  (by  order).  The  plaintiff*  claimed  under 
a  covenant  in  a  lease  from  him  to  McQuinlan,  on  right 
of  re-entry  for  non-payment  of  rent,  and  non-performance 
of  covenants. 

The  notice  of  the  Canada  Company  was  that  they 
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appeared  as  landlords  in  lieu  of  McQuinlan,  and  besides 
denying  plaintiff's  title,  claimed  title  in  themselves  as 
grantees  of  the  Crown  in  fee. 

The  cause  was  tried  at  Ottawa,  before  Gwynne,  J., 
without  a  jury,  at  the  Fall  Assizes  of  1872. 

The  plaintiff  was  examined,  and  produced  an  agreement 
made  between  himself  and  McQuinlan,  dated  2nd  April, 
1867,  whereby  it  was  witnessed,  "  That  for  and  in  con- 
sideration of  the  rents  and  covenants  hereinafter  reserved 
and  provided,  the  said  Hely  has  agreed  to  sell  the  said 
McQuinlan"  (the  land  in  question),  "  and  to  give  him  a  good 
and  sufficient  deed  thereof  on  the  completion  of  said  cove- 
nants." The  said  Alexander  McQuinlan  then  covenanted  to 
pay  the  plaintiff  £100,  as  follows  :  £10  on  the  30th  day  of 
November  next,  and  £10  on  the  same  day  in  each  year, 
with  interest  at  six  per  cent  till  all  paid.  It  then  went 
on  to  say,  "  It  is  likewise  covenanted  between  the  parties, 
that  if  any  of  the  said  payments  be  not  made  within  pne 
month  from  the  time  hereby  limited  for  the  payment 
thereof,  then  the  said  interest  then  due  shall  be  con- 
sidered rent,  and  the  said  Hely  shall  have  the  right  of 
re-entry  and  distress,  and  shall  be  at  liberty,  by  himself  or 
his  bailiff,  to  enter  and  distrain  and  sell  for  said  rent  any 
goods  or  chattels  to  be  found  on  the  said  premises." 
McQuinlan  also  covenanted  "Not  to  waste,  or  destroy  fences, 
buildings,  or  timber,  and  to  cut  down  only  such  timber  aa 
he  may  need  for  use  on  the  premises,  and  to  allow  no  tim- 
ber or  wood  of  any  description  to  be  removed  off  the 
premises  aforesaid."  And  to  pay  all  taxes,  &c.  "  And  in 
case  of  failing  to  meet  the  payments  aforesaid  for  a  space 
of  three  months,  then  he  shall  surrender  the  said  premises 
to  the  said  Hely,  his  heirs  or  assigns."  Then  McQuinlan 
agreed  not  to  let  or  assign  without  leave. 

The  plaintiff  swore  that  the  rent  was  in  default,  viz., 
S60  ;  that  ha  demanded  payrcient  of  that  rent ;  and  that  he 
did  not  distrain  till  after  this  action  was  brouarht. 

On  cross-examination  he  admitted  that  he  had  a  lease, 
which  was  produced,  from  the  present  defendants,  dated 
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28rd  March,  1865,  for  ten  years.  It  was  one  of  the  Com- 
pany's printed  forms,  which,  in  addition  to  the  general 
proviso  for  re-entry  for  breach  of  covenants,  contained  a 
special  proviso  enabling  the  defendants  to  determine  the 
lease  on  a  given  notice  and  proceed  as  against  an  overhold- 
ing  tenant.  And  at  the  foot  also  there  was  printed,  "  In 
leasing  the  above  mentioned  lot*  the  Canada  Company 
do  not  undertake  to  give  possession  of  the  same  further  than 
by  the  delivery  of  the  lease.  The  land  is  disposed  of  as  wild 
land,  and  without  any  reference  to  any  improvements  which 
may  have  been  made  thereon  by  squatters  or  other  persons. 
Should  a  squatter  or  trespasser  be  on  the  lot,  the  lessee,  on 
receiving  the  lease,  will  be  in  a  position  to  eject  him." 

He  also  stated  that  he  had  no  written  authority  from 
the  Company  to  sell  McQuinlan,  but  that  they  knew  of  it ; 
and  four  years  rent  were  due  to  the  defendants  on  that  lease. 

It  was  objected  that  the  defendants  could  not  give 
evidence  of  this  lease,  as  the  Ejectment  Act  limits  a  land- 
lord to  the  same  defence  as  the  tenant  would  have. 

He  proved  letters  to  him,  produced,  demanding  rent  by 
the  defendants. 

He  said  that  nine  days  after  the  expiration  of  the  time 
to  which  the  rent  was  calculated,  and  before  the  time 
limited  for  payment  thereof,  the  defendants  executed  a 
lease  to  McQuinlan. 

This  lease,  on  the  plaintiff's  call,  was  put  in,  it  was  dated 
10th  February,  1872,  was  in  the  same  printed  form  as  the 
plaintiff''s  lease,  and  was  for  seven  years  from  the  1st 
February,  1872. 

The  plaintiff  said  that  last  August  he  tendered  the 
amount  due  to  the  defendants. 

For  the  defence  it  was  objected — 1.  That  the  plaintiff 
could  not  recover  against  McQuinlan  on  the  agreement  put 
in,  that  it  was  not  a  lease  as  set  up  in  the  claim.  2.  That 
the  Company's  lease  gave  a  right  of  re-entry  for  non-pay- 
ment of  rent  and  taxes,  and  for  assigning  without  leave ; 
and  that  the  re-entry  consisted  in  the  execution  of  the 
lease  to  McQuinlan. 
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The  defendants  proved  that  they  had  paid  the  taxes  for 
1867  and  1869. 

It  also  appeared  that  on  the  15th  September,  1869,  the 
defendants  wrote  to  the  plaintiff  requiring  prompt  payment 
of  the  arrears.  And  again  on  the  21st  November,  1871,  they 
wrote  that  the  arrears,  including  the  current  year,  due  1st 
February  next,  were  £27  10s.,  and  if  not  paid  during  the 
present  winter,  they  would  take  immediate  steps  to  recover 
the  amount. 

The  plaintiff  objected  that  this  evidence  was  inadmissible 
under  the  notice  of  defence  :  that  the  covenant  for  re-entry 
was  the  same  as  in  leases,  and  that  the  defendants'  demand 
of  rent  waived  prior  forfeitures. 

The  plaintiff  was  recalled,  and  swore  that  he  was  never 
served  with  any  notice  of  the  exercise  of  the  option  by  the 
defendants,  and  had  no  knowledge  oi  the  termination  of 
the  lease  till  he  went  to  pay  the  money. 

The  learned  Judge  inclined  to  hold  the  first  ground  good, 
and  found  for  the  defendants. 

In  Michaelmas  Term,  Moss,  Q.  C,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plain tiff,"'under  the  Law  Reform  Act. 

In  this  Term  J.  H.  Cameron,  Q,  C,  shewed  cause. 
The  plaiiitiff,  by  the  act'of  sub-letting  to  McQuinlan, 
the  nonpayment  of  rent,  and  the  nonpayment  of  taxes, 
created  a  right  of  entry  in  the  defendants,  and  the  lease  by 
them  to  McQuinlan,  whom  they  found  in  possession,  was 
a  sufficient  re-entry  to  avoid  the  plaintiff's  lease ;  it  was 
not  necessary  to  first  turn  McQuinlan  out,  ^nd  for  him 
then  to  re-enter  under  the  new  demise  :  Mountnoy  v. 
Collier,  1  E.  &  B.  630  ;  Downs  v.  Cooper,  2  Q.  B.  256  ;  Doe 
clem.  Marriott  v.  Ed-wards,  [5  B.  &  Ad.  1065  ;  Greenaiuay 
V.  Hart,  14  C.  B.  340  ;  Brook  v.  Biggs,  2  Bing.  N.  C.  572 
As  to  the  circumstances  under  which  a  landlord  may  take 
possession,  see  Lacey  v.  Lear,  2  Peake  N.  P.  210 ;  Wild- 
hor  V.  Rainforth,  8  B.  &  C.  4  ;  Turner  v.  Meymott,  1  Bing. 
158.  There  is,  however,  no  right  in  the  plaintiff  to  turn 
McQuinlan  out  of  possession,  as  it  was  only  an  agreement 
for  sale  with  a  simple  light  of  entry  for  distress. 
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Moss,  Q.  C,  contra.  The  Canada  Company  coming  in  to 
defend  as  landlords,  can  only  avail  themselves  of  the  same 
defence  as  McQuinJan  had,  and  therefore  could  not  give 
evidence  of  the  lease  from  them  to  the  plaintiff.  Moreover, 
they  could  only  terminate  the  lease  by  notice  in  writing, 
as  it  is  so  required  by  the  condition  in  the  lease,  which 
applied  to  all  the  covenants.  As  to  the  construction  of  the 
agreement  between  the.plaintift'and  McQuinlan,  although  it 
was  an  agreement  for  purchase,  yet  at  the  same  time  it 
was  a  lease  for  ten  years  certain,  provided  he  paid  a  certain 
sum  each  year  :  Doe  dem.  Pritchard  v.  Dodd,  5  B.  &  Ad. 
689  ;  Doe  dem.  Davis  et  al.  v.  Elsam,  1  M.  &  M.  189 ; 
Woodfall,  L.  &  T.,  10th  ed.,  283,  and  cases  there  collected. 
It  is  not  to  be  implied  from  the  mere  agreement  to  sell  that 
the  vendor  can  take  possession  at  any  time,  but  here  the 
plaintiff  has  a  right  of  re-entry  on  default.  [Hagarty. 
C.  J.,  referred  to  Robinson  v.  Smith,  17  U.  C.  R.  218 ; 
Fairhairn  v.  Hilliard,  27  U.  C.  R.  111].  Even  if  the 
Canada  Company  have  the  right  to  avail  themselves  of 
their  lease  to  the  plaintiff,  they  have  waived  the  forfeiture 
by  demanding  the  rent  after  breach  :  Doe  dem.  Nash  v. 
Bireh,  1  M.  &  W.  402.  As  to  the  sub-letting,  it  was  done 
with  the  consent  of  the  Canada  Company,  as  appears  from 
their  having  sent  a  form  of  lease  to  the  plaintiff  to  be 
drawn  up  between  him  and  McQuinlan:  O'Hare  v.  McCor- 
mick,  30  U.  C.  R.  567. 

HagaIity,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  lease«produced,  dated  10th  February,  1872, from  defen- 
dants to  McQuinlan  is  in  the  same  printed  form  as  the  plain- 
tiff's lease.    It  is  for  seven  years  from  1st  February,  1872. 

No  evidence  whatever  is  given  to  shew  any  communica- 
tion between  McQuinlan  and  the  defendants  beyond  the 
lease  itself  At  the  foot  is  printed,  "  In  leasing  the  above- 
mentioned  lot  the  Canada  Company  do  not  undertake  to 
give  possession  of  the  same,  further  than  by  the  delivery 
of  the  lease.  The  land  is  disposed  of  as  wild  land,  and 
without  reference  to  any  improvements  which  may  have 
been  made  thereon  by  squatters  or  other  persons.  Should 
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a  squatter  or  trespasser  be  on  the  lot,  the  lessee  on  receiv- 
ing the  lease  will  be  in  a  position  to  eject  him." 

It  is  not  shewn  when  the  lease  actually  was  delivered  to 
him,  nor  whether  the  defendants  were  proceeding  to  entry 
or  forfeiture,  or  threatened  McQuinlan  with  dispossession. 

We  have  no  doubt  but  that,  if  we  can  infer  that  McQuinlan 
took  this  lease  from  [them  to  save  himself  from  eviction, 
that  it  was  not  necessary  for  him  to  go  through  the  form 
of  goingjOut  of  possession,  and  then  re-entering  under  the 
new  demise  :  Baylis  v.  LeGros,  4  C.  B.  N.  S.  537,  is  express 
to  that  effect.  See  also  Fairhairn  v.  Hilliard,  27  U.  C. 
R.  Ill ;  O'Hare  v.  McCormich,  30  XJ.  C.  R.  567. 

I  also  think  that  the  general  proviso  in  the  defendants* 
leases  for  re-entry,  is  not  controlled  or  affected  by  the 
special  powers  to '  determine  the  le^se  on  a  given  notice, 
and  proceed  as  against  an  overholding  tenant.  On  this 
point  Baylis  v.  LeGros,  4  C.  B.  N.  S.  537,  may  be  also 
referred  to. 

But  before  all  this  we  have  to  consider  whether  the 
plaintiff  could  {maintain  ejectment  against  McQuinlan  on 
the  contract  between  them.  The  instrument  is  a  contract 
of  sale.  It  professes  to  be  "  In  consideration  of  the  rents  and 
covenants  hereinafter  reserved  and  provided."  After  pro- 
viding/or  the  payment  of  the  purchase  money  on  specified 
days  in  different  years,  with  interest  at  six  per  cent,  it  says  : 
"It  is  likewise  covenanted  between  the  parties,  that  if  any  of 
the  said  payments  be  not  made  within  one  month  from  the 
time  hereby Jimited  for  the  payment  thereof,  then  the  said 
interest  then  due  shall  be  considered  vent,  and  the  said 
Hely  shall  have  the  right  of  re-entry  and  distress,  and  shall 
be  at  liberty,  by  himself  or  his  bailiff,  to  enter  and  distrain, 
and  sell  for  said  rent  any  goods  or  chattels  to  be  found  on 
said  premises."  Then  McQuinlan  covenants  not  to  waste, 
&c.,  fences,  timber  or  buildings,  and  to  cut  down  only  such 
timber  as  needed  on  the  place,  and  not  to  allow  any  to  be 
removed,  and  to  pay  all  taxes.  "  And  in  case  of  failing  to 
meet  the  payments  aforesaid  for  the  space  of  three  months, 
then  he  shall  surrender  the  said  joremises  to  the  said  Hely, 
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his  heirs  or  assigns."  Then  he  agrees  not  to  let  or  assign 
without  leave. 

If  there  were  nothing  but  the  covenant  to  surrender, 
there  would  be  no  right  of  entry.  (See  cases  in  Woodfall, 
L.  &  T.,  10th  ed.,  280.) 

We  think  that  the  right  given  "to  enter  and  distrain  and 
sell,"  would  not  give  the  right  to  enter  and  eject. 

The  argument  would  be  on  the  preceding  words  :  "  The 
said  interest  then  due  shall  be  considered  rent,  and  the 
said  Hely  shall  have  the  right  of  re-entry  and  distress." 

We  have  to  bear  in  mind  that  the  contract  in  substance 
here  is  not  between  landlord  and  tenant,  but  between 
vendor  and  vendee,  so  that  no  implication  arises  from  the 
former  relation,  and  all  must  rest  on  express  words. 

Doe  dem.  Darke  v.  Boiuditch,  8  Q.  B.  973,  was  a  case  of 
a  lease,  and  after  stating  the  days  of  payment  of  rent,  it 
proceeded  :  "If  not  paid  in  twenty  days  after,  rent  as  stated, 
and  <£10  of  increased  rent  for  breaking  up  land  by  acre, 
then  the  tenant  shall  be  liable  to  have  the  rent,  &;c.,  due 
recovered  by  sale  and  distress,  or  to  enter  on  the  premises 
for  the  same  till  it  be  fully  satisfied."  It  was  held  the 
clause  might  be  understood  as  reserving  a  right  of  entry, 
upon  non-payment  of  rent,  to  hold  the  premises  till  the 
arrears  were  paid ;  and  that  under  the  •  clause  the  lessor 
could  not  enter  without  the  common  law  formalities,  sec- 
tion 2  of  4  Geo.  II.,  ch.  28,  applying  only  where  there 
is  a  right  of  re-entry  by  which  the  lease  is  avoided.  The 
only  provision  was  that  the  landlord  might  enter  and  hold 
till  rent  was  paid. 

But  perhaps  the  true  light  to  view  this  instrument  in,  is 
a  mere  letting  of  a  vendee  into  possession  on  a  contract  of 
purchase,  and  that  the  right  to  hold  possession,  assuming  it 
to  be  granted  at  all,  can  at  best  only  last  till  a  default  be 
made.    There  is  no  express  grant  of  the  right  of  possession. 

There  have  been  several  cases  in  our  own  Courts  on  this 
point.  In  Stringham  v.  Ammerman,  14  U.  C.  R.  548, 
the  plaintiff's  devisor  gave  the  defendant  a  bond  for  a  deed 
on  certain  payments  being  made,  and  the  defendant  was  to 
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give  a  mortgage.  Then  came  a  provision  that  the  defend- 
ant was  to  have  possession  from  the  delivery  of  the  deed. 
Possession  was  demanded,  default  having  been  made.  Sir 
J.  B.  Robinson,  page  550,  said  :  "  He  formally  demanded 
possession,  which,  perhaps,  was  not  necessary.  *  *  But 
the  intention  of  that"  (the  instrument)  "is  plain — that  he," 
(the  defendant)  "  takes  possession  in  part  execution  of  the 
agreement,  and  is  to  hold  it  provided  he  fulfils  what  he 
has  undertaken." 

In  that  case,  and  in  Robinson  v.  Smith,  17  U.  C.  R.  218, 
many  cases  are  cited  on  the  subject.  The  point  is  expressly 
decided  in  Doe  dem.  Philpotts  v.  Crouch,  5  TJ.  C.  R  ,453. 

We  therefore  come  to  the  conclusion  that  McQuinlan's 
right  to  the  possession  could  at  best  be  only  commensurate 
with  his  performance  of  the  contract. 

•  We  do  not  think  that  the  covenant  to  surrender  the 
possession  after  three  months  default  can  alter  the  right 
of  the  plaintiff  to  re-enter.  The  express  introduction  of 
the  "  right  of  re-entry  and  distress"  will  strengthen  this 
position,  even  if  of  their  own  force  they  do  not  give 
the  right. 

Assuming  then  that  the  plaintiff  had  such  a  right 
against  McQuinlan,  we  should  be  of  opinion  that  if  in  fact 
the  defendants  were  seeking  and  intending  to  exercise  their 
right  of  re-entry  on  the  land  for  the  plaintiff's  default, 
and  McQuinlan  to  avoid  eviction  attorned  to  them  in 
effect  by  taking  this  new  lease  from  them,  there  would 
be  a  good  bar  to  the  plaintiff's  right. 

But  we  cannot  see  the  evidence  of  this,  and  hardly  think 
we  can  assume  it  from  the  facts. 

If  it  were  assumed  at  the  trial  that  defendants  did 
anything  indicative  of  intention  to  insist  on  a  forfeiture, 
and  that  McQuinlan,  as  it  were,  attorned  to  them  by  taking 
the  lease,  we  would  not  have  to  direct  a  new  trial. 

If  there  be  a  new  trial  the  defendants  will  do  well  to  have 
their  notice  of  defence  amended,  so  as  to  raise  their  actual 
defence,  on  the  law  laid  down  in  Pettigreiv  v.  Doyle,  17 
C.  R  34;  S.  C.  in  App.  459. 
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We  do  not  see  any  difficulty  in  the  plaintiff's  way  by  his 
calling  the  agreement  with  McQuinlan  a  lease. 

Most  probably  at  another  trial  the  evidence  here  wanted 
will  be  supplied,  and  the  plaintiff  must  fail.  The  wisest 
course  would,  we  think,  be  that  the  parties  should  agree 
to  a  stet  "processus. 

Rule  absolute  for  nevj  trial. 


In  re  Great  Western  Railway  Company  and  the  Cor- 
poration OF  THE  Township  of  North  Cayuga. 

By-law  exempting  railway  from  taxation — Right  to  7epeal. 

The  Corporation  of  the  Township  of  North  Cayuga,  under  the  power 
given  them  by  33  Vic.  ch.  33,  sec.  18,  0.,  ''An  Act  to  incorporate 
The  Canada  Air  Line  Railway  Company,"  to  exempt  the  property 
of  the  Company  in  whole  or  in  part  from  taxation,  passed  a  by-law 
providing  that  all  the  real  property  of  the  Company  in  the  Township 
should  be  rated  at  $12  per  acre  (the  then  average  rate)  for  50  years. 
This  by-law  was  subsequently  repealed,  but  it  did  not  appear  that  upon 
the  faith  of  it  the  applicants  had  in  fact  altered  their  position,  or  done 
anything  which  they  otherwise  would  not  have  done,  and  the  railway 
was  being  constructed  through  the  Township  before  it  was  passed. 

Held,  on  an  application  to  quash  the  repealing  by-law,  that  the  Court 
under  the  circumstances  could  not  interfere. 

In  Michaelmas  Term,  1872,  M.C.  Cavieron,  Q.C.,  obtained 
a  rule  to  shew  cause  why  by-law  No.  225,  passed  on  the  29th 
January,  1872,  should  not  be  quashed,  on  the  ground  that 
it  repealed  By-law  No.  217,  passed  on  the  16th  January, 
1871,  and  that  the  latter  could  not  be  repealed,  having 
been  passed  under  section  18  of  33  Vic.  ch.  33,  0. 

The  Act  above  cited  was  passed  on  the  24th  of  Decem- 
ber, 1869,  to  incorporate  the  Canada  Air  Line  Railway 
Company.  Section  18  declared  that  any  municipality, 
through  any  part  of  which  the  railway  passed,  might  by 
by-law  exempt  the  Company  and  its  property  from  taxa- 
tion, in  whole  or  in  part,  or  agree  to  a  certain  sum  per 
annum,  or  otherwise  in  gross,  or  by  way  of  commutation 
or  composition  for  payment,  or  in  lieu  of  all  rates,  &c.,  and 
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for  such  term  of  years  as  the  municipality  might  deem 
expedient. 

This  Company  was  afterwards  amalgamated  with  the 
Great  Western  Railway  Company. 

On  the  4th  November,  1870,  Mr.  Irving,  as  solicitor  for 
the  Great  Western  Railway  Company,  wrote  to  the  muni- 
cipality of  Cayuga,  stating  that  he  was  applpng  to  the  dif- 
ferent municipalities  through  which  the  railway  "was  being 
built,"  for  an  exoneration  from  or  modification  of  assess- 
ment under  the  statute.  He  enclosed  a  form  of  by-law 
adopted  by  another  Township,  requesting  to  have  it  laid 
before  the  Council,  and  stating  that  the  entire  right  of  way 
from  Glencoe  to  Aylmer  had  been  purchased  and  paid  for, 
and  the  contractors  were  at  work,  and  that  the  survey 
between  Aylmer  and  Simcoe  he  expected  to  have  in  his 
hands  in  a  few  days  to  enable  him  to  acquire  the  lands 
required. 

On  the  16th  January,  1871,  the  by-law  was  passed,  recit- 
ing the  statute,  and  that  the  road  had  been  located  in 
North  Cayuga,  and  it  provided  that  all  the  real  property 
of  the  Company  in  the  Township  should  be  rated  at  $12 
per  acre  (the  then  average  rate)  for  fifty  years. 

On  the  29th  January,  1872,  this  by-law  was  formally 
repealed  by  the  by-law  of  the  last-mentioned  date. 

Affidavits  were  filed  in  shewing  cause.  It  w^as  sworn 
that  prior  to  the  passing  of  the  first  by-law  the  Railway  Com- 
pany had  located  and  purchased  the  greater  part,  if  not  all, 
of  the  entire  right  of  way  through  North  Cayuga,  and  had 
let  the  contract  for  building  the  same  :  that  the  locating 
and  building  of  the  line  did  not  in  any  way  depend  on  the 
passing  of  the  by-law,  nor  did  the  Company  alter  their  posi- 
tion by  i^ason  thereof  in  any  way  :  that  neither  the  by-law 
nor  its  repeal  altered,  prejudiced,  or  injured  the  Company, 
or  any  vested  right,  property,  or  privilege  acquired  by 
them,  further  than  as  they  might  be  affected  by  the  future 
rise  or  fall  in  value  of  their  property ;  and  that  the  Com- 
pany had  notice  of  the  repealing  by-law  immediately  after 
its  passing. 
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This  was  in  January,  1872,  and  in  May  the  Company 
appealed  against  the  assessment  for  1872,  both  to  the  Court 
of  Revision  and  to  the  County  Judge,  on  the  ground  of 
over  value,  but  not  on  the  ground  of  the  repealed  by-law. 

In  this  Term  /.  Martin  shewed  cause,  (filing  several 
affidavits,  the  contents  of  which  are  fully  set  out  in  the 
statement).  The  by-law  No.  225  should  not  be  quashed,  as 
the  by-law  No.  217  which  it  repealed  was  bad,  1.  Because 
it  was  not  signed  by  the  Reeve  of  the  Municipality,  as 
required  by  sec.  192  of  the  Municipal  Act  of  1866,  29-30 
Vic.  ch.  51  :  2.  Because  the  mode  of  taxation  provided 
for  by  the  by-law,  namely,  that  all  the  ratable  property 
in  the  townships  should  be  rated  at  SI 2  per  acre  for  fifty 
years,  was  not  within  the  terms  of  the  statute  33  Vic.  ch. 
33,  sec.  18,  0.,  as  it  could  not  be  held  to  come  within  the 
words  "  a  certain  sum  per  annum  or  otherwise,  in  gross  or 
by  way  of  commutation  or  composition  for  payment,  or  in 
lieu  of  all  rates,'*  &;c. 

Under  the  facts  disclosed  in  the  affidavits  the  corpora- 
tion had  a  perfect  right  to  repeal  the  by-law.  There  is 
nothing  in  section  18  of  34  Vic.  ch.  33,  O.,  which  prohibited 
their  doing  so,  and  express  power  for  that  purpose  is  given 
them  by  section.  191  of  the  Municipal  Act  of  1866,  the 
only  exception  being  in  the  case  of  by-laws  under  which 
debts  are  contracted. 

M.  C\  Cameron,  Q.  C,  contra.  By-law  No.  217  was 
under  the  seal  of  the  Corporation,  which  is  sufficient  to 
render  it  valid,  and  therefore  the  signature  of  the  Reeve 
was  not  necessary.  Also,  by-law  No.  225  expressly  recog- 
nizes it  as  a  by-law.  In  ordinary  cases  Corporations  have 
the  power  of  repealing  by-laws,  but  not  in  a  case  like  the 
present,  and  when  it  is  in  the  nature  of  a  contract.  Such 
a  by-law  when  passed  is  irrevocable,  and  the  Corporation 
as  soon  as  they  have  passed  it  are  functus  officio.  In  this 
case  the  work  has  been  gone  on  with,  and  the  railway 
completed,  and  therefore,  even  if  they  were  competent  to 
repeal  it,  it  would  be  inequitable  for  them  to  do  so,  and 
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the  Court  should  interfere  and  quash  the  repealing  by-law. 
[Hagarty,  C.  J. — The  Municipality  contend  that  the  work 
would  have  been  proceeded  with  and  the  railway  completed, 
whether  the  by-law  was  passed  or  not.  Can  you  produce 
proof  that  the  Company  had  in  fact  located  their  road,  or 
done  anything,  or  in  any  way  altered  their  position,  in 
consideration  or  on  the  faith  of  this  by-law  ?  If  you  can 
we  will  grant  you  further  time  to  do  so.]  We  cannot  pro- 
duce any  further  evidence  than  is  already  before  the  Court. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  offered  the  learned  counsel  for  the  applicants  further 
time  to  produce  proof  that  the  Railway  Company  had  in 
fact  located  their  road,  or  done  anything,  or  in  any  way 
altered  their  position,  in  consideration  or  on  the  faith  of  this 
action  of  the  Township  Municipality,  but  we  were  frankly 
informed  that  such  evidence  could  not  be  produced.  We 
must  therefore  infer  that  the  applicants'  road  would  have 
traversed  the  township  as  it  does,  whether  the  Municipality 
had  or  had  not  exercised  their  statutable  powers  as  to 
assessment. 

If  it  had  been  proved  that  on  the  special  faith  and  con- 
sideration of  this  action  of  the  Municipality,  the  applicants 
had  in  fact  altered  their  position,  or  done  something  which 
otherwise  they  would  not  have  done  for  the  benefit  of  the 
Township,  we  should  then  have  had  to  consider  whether  our 
statutable  powers  are  sufficient  to  enable  us  to  prevent  the 
great  injustice  that  would  be  thus  perpetrated  by  a  repeal  of 
the  by-law,  or  left  it  for  a  Court  of  Equity  to  have  interfered. 

But  in  the  absence  of  the  proof  asked  for  we  cannot  see  , 
our  way  to  any  interference. 

The  power  of  repealing  by-laws,  except  where  such 
repeal  is  forbidden  by  law,  must  exist  in  these  municipal- 
ities. Sec.  191  of  the  Municipal  Act.  1866,  29-30  Vic. 
ch.  51,  expressly  gives  the  power  to  repeal  "  save  as  by  this 
Act  restricted." 

Sec.  235  contains  the  only  restriction — that  after  a  debt 
has  been  contracted,  until  the  debt  be  paid  the  by-law  can- 
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not  be  repealed,  or  any  by-law  for  paying  the  debt  or  the 
interest  thereon,  or  for  providing  therefor  a  rate  or  addi- 
tional rate,  or  appropriating  thereto  any  surplus  income  of 
any  stock  or  money,  &c.  This  section  is,  of  course,  neces- 
cary  for  the  protection  of  the  municipal  credit  and  the 
security  of  parties  contracting  with  it. 

We  think  we  cannot  interfere  on  the  materials  before  us, 
and  discharge  this  rule  without  costs. 

Ride  discharged. 


In  re  Bate  and  the  Corporation  of  the  City  of« 

Ottawa. 

Municipal  Act,  sec.  349,  34  Vic,  ch.  30,  sec.  6. —  Granting  bonus  to 
railway. 

A  By-law  granting  $1000  to  an  individual,  in  consideration  of  his  having, 

at  the  instance  of  the  Corporation  advanced  the  amount  in  aid  of  a 

Railway  Company. 
Held,  not  within  the  powers  of  the  Corporation,  for  it  was  not  a  grant  to 

a  Railway,  and  it  had  not  been  assented  to  by  the  Electors. 
QuoBre,  whether  without  such  assent  the  Corporation  could  grant  a  bonus 

to  a  Railway  out  of  surplus  funds  in  hand. 

In  Michaelmas  Term,i^.  Osier  obtained  a  rule  oiisi  to  quash 
By-law  326,  passed  on  the  9th  December,  1872,  for  paying 
$1000  to  the  Honorable  James  Skead,  said  to  be  advanced 
by  him  towards  the  expenses  of  a  preliminary  survey  of  the 
Ontario  and  Quebec  Railway  Company,  on  the  grounds  that 
the  grant  is  unauthorized  and  beyond  the  corporate  powers, 
and  an  illegal  appropriation  of  the  funds,  and  not  within 
the  powers  given  for  aiding,  railways,  and  that  it  is  an 
attempt  to  aid  the  railways  in  a  unauthorized  manner,  and 
no  specific  funds  are  shewn  out  of  which  the  moneys  are 
payable. 

The  By-law  was  as  follows  : — 

"Whereas,  the  Honorable  James  Skead  has,  at  the  in- 
stance of  this  Council,  advanced  $1000  towards  the  expenses 
of  the  preliminary  survey  of  the  route  of  the  Ontario  and 
Quebec  Railway,  in  the  construction  of  which  railway  this 
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city  is  largely  interested,  and  it  is  but  just  to  repay  him 
the  said  money.    Therefore  this  Council  do  hereby  enact  / 
and  resolve  that  the  said  sum  of  SIOOO  be  paid  to  the  said 
James  Skead,  and  the  Mayor  do  sign  the  necessary  cheque 
or  order  on  the  Chamberlain  to  him  therefor." 

In  this  Term  S.  Richards,  Q.C.,  shewed  cause.  The  Muni- 
cipality passed  a  resolution  granting  $1000  in  aid  of  the 
Ontario  and  Quebec  Railway  Company,  and  Mr.  Skead  on 
the  faith  of  this  resolution  advanced  the  amount  to  the 
railway  company.  The  Municipality  then  passed  the  By-law 
in  question  to  reimburse  Mr.  Skead,  and  therefore  it  is  in 
reality  a  grant  to  the  Company.  The  Company  was  in- 
corporated by  34;  Vic.,ch.  48.  D,  Sec.  1,  giving  all  the  powers 
incident  to  Railway  Corporations  in  general,  as  well  as  the 
powers  and  privileges  conferred  on  such  corporations  by 
"The  Railway  Act  of  1868  and  Sec.  5,  giving  power  to 
receive  either  by  grant  from  the  Government,  or  from 
private  individuals,  or  corporations,  as  aid  in  the  construc- 
tion of  the  said  railway,  any  vacant  lands  in  the  vicinity 
thereof,  or  any  other  real  or  personal  property,  or  any  sums 
of  money,  either  as  gifts,  or  in  payment  of  stock.  By  the 
Railway  Act  of  18G8,  81  Vic,  ch.  68,  sec.  18,  sub-sec.  2,  D. 
power  is  given  to  Municipal  Corporations  to  subscribe  for 
stock,  &c.,  and  by  sec.  349  of  the  Municipal  Act  of  1866,  as 
amended  by  34  Vic,  ch.  30,  sec  6,  power  is  given  to  Muni- 
cipal Corporations  to  pass  By-laws  to  grant  bonuses  to  to 
railways.  There  is  nothing  in  these  Acts  which  prevents 
the  corporation  from  granting  this  aid.  It  is  contended, 
however,  that  the  corporation  can  give  no  aid  to  the  railway, 
except  under  a  By-law  which  has  received  the  assent  of  the 
the  electors.  But  they  are  only  retjuired  to  submit  the 
By-laws  to  the  electors  when  they  create  a  debt,  and 
debentures  are  to  be  issued  under  them  for  the  payment  of 
it.  When  they  have  surplus  funds  on  hand,  and  it  must  be 
presumed  in  this  case  that  they  had,  as  the  relator  has  not 
shown  anything  to  the  contrary,  it  is  not  necessary  to  to 
do  so,  as  it  cannot  be  said  that  they  are  incurring  a  debt. 

5 — VOL.  XXIII  CP. 
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F.  Osier,  contra.— It  is  quite  impossible  to  maintain  that 
this  By-law  comes  within  the  powers  of  the  corporation. 
The  corporation  must  use  their  funds  for  the  purposes  set 
out  in  the  Municipal  Act;  and  although  sec.  349,  as  amended 
by  34  Vic,  ch.  80,  sec.  G,  gives  them  power  to  aid  railways, 
yet  it  must  be 'done  in  accordance  with  the  Act,  whereas 
this  By-law  has  neither  received  the  consent  of  the  electors, 
nor  is  it  in  accordance  with  any  of  the  requirements  of  this 
section  :  Ex  rel.  Clement  v.  County  of  Wentworth,  22  C.  P., 
300;  Fletcher  v.  Municipality  of  Euphrasia,  13  U.  C.  R. 
129  ;  Tylee  v.  Municipal  Council  of  Waterloo,  9  U.  C.  K 
572.  This  By-law,  moreover,  is  not  for  the  purpose  of  aiding 
the  railway,  but  it  is  to  give  $1000  to  Mr.  Skead,  and 
they  have  clearly  no  power  to  do  this.  McLean  and  the 
Corporation  of  Cornwall,  31  U.  C.  R.  314.  Also  the 
resolution  granting  aid  to  the  railway  has  been  quashed. 
When  the  By-law  is  for  the  purpose  of  granting  a  bonus, 
it  makes  no  difference  whether  there  are  funds  in  hand 
or  not. 

Hagarty,  C.  J.  delivered  the  judgment  of  the  Court. 

We  may  assume  that  this  sum  of  $1000  is  to  be  paid  out 
of  the  current  revenues  of  the  Corporation,  out  of  moneys  in 
the  hands  of  the  Chamberlain,  subject  to  the  order  and  dis- 
position of  the  Council. 

The  affidavits  filed  give  us  no  information  as  to  whether 
there  were  or  were  not  moneys  unappropriated  in  the 
treasury  to  meet  such  an  order.  We  may  give  the  defend- 
ants the  benefit  of  any  doubt  on  that  head,  and  assume 
there  were  such  moneys. 

It  remains  therefore  to  consider  whether  this  By-law 
shows  an  illegal  application  of  any  of  the  corporate  funds. 

The  special  Act  for  the  Railway  was  passed  in  1871, 
34  Vic,  ch.  48,  D.,  and  makes  no  express  provision  as  to 
aid  from  municipalities.  The  general  Acts  have  therefore 
to  be  referred  to. 

At  the  argument  it  was  urged  that  the  Ontario  Act,  34 
Vic,  ch.  30,  sec.  6,  enables  defendants  to  pass  a  by-la-vv 
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"for  granting  bonuses  to  any  Railway,"  &e.,  &c.,  and  for 
issuing  debentures,  &c.,  for  the  purpose  of  raising  money  to 
meet  such  bonuses. 

This  clause  we  held  in  Ex  ret.  Clement  v.  County  of 
Wentworth,  22  C.  P.  300,  to  be  governed  by  the  clause 
declaring  that  they  should  not  subscribe  for  stock,  or  incur 
a  debt  or  liability  for  such  purposes,  without  the  assent  of 
the  electors. 

I  have  no  doubt  that  the  general  intention  of  the  Legis- 
lature was,  that  all  assistance  granted  to  a  Railway  Company 
would  be  with  the  assent  of  the  electors  before  it  was  granted ; 
and  that  the  making  of  direct  advances  from  moneys  actually 
in  hand  to  aid  a  railway  was  not  contemplated. 

A  corporation  might  have  in  hand  from  its  general  revenue 
a  sum  of  $50,000  or  8100,000.  This  sum  might  be  really  all 
required  to  defray  the  ordinary  year's  expenditure,  or  it 
might  be  a  sum  derived  from  some  unusual  source,  as,  for 
example,  from  the  division  of  the  Clergy  Reserve  sales. 

I  am  quite  sure  it  could  not  be  intended  that  the  Council 
could,  of  their-  own  motion,  hand  over  such  a  sum  to  a 
Railway  Company  as  a  bonus,  under  the  Statute,  without 
the  assent  of  the  electors. 

If  such  a  case  should  occur,  the  peculiar  facts  and  the 
state  of  the  ways  and  means  of  the  corporation  would 
naturally  be  explained  to  any  Court,  on  any  application  to 
quash  the  By-law. 

On  this  head  see  McMaster  v.  Corporation  of  Neiv- 
marhet,  11  CP.  402,  and  the  judgment  of  Draper,  C.  J. 

The  words  of  the  Statutes  do  not  expressl}^  provide  for 
such  a  case. 

Is  this  By-law  within  the  meaning  of  the  words  used 
"  for  granting  a  bonus  to  a  railway  ?" 

The  By-law  says  that  Mr.  Skead  at  their  instance  ad- 
vanced this  money  for  the  survey,  and  that  it  is  but  just 
to  repay  him  that  sum. 

Does  tMs  import  that  the  corporation  oive  this  money 
to  Mr.  Skead,  for  a  payment  made  on  their  credit  ?  The 
words  are  ambiguous,  and  to  my  mind  seem  as  if  designed 
not  to  .admit  a  debt. 
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If  we  assume,  for  this  argument,  that  the  Council  may 
grant  [ajbonus'^to  a  "railway  consisting  of  unappropriated 
moneys  in  hand,  we  still  think  the  Legislature  meant,  and 
have  so  expressed  their  meaning,  that  the  bonus  must  be  to 
the  Railway  Company,  and  not  to  some  individual  to  repay 
him  for  advances  to  or  services  rendered  to  such  Company. 

The  amount  involved  in  this  application  is  not  large,  but 
the  principle  is  of  the  most  vital  importance  to  all  the  rate- 
payers of  the  Province,  and  to  the  honest  working  of  our 
municipal  system. 

We  have  no  desire  to  criticise  too  minutely  the  action  of  these 
municipal  bodies,  or  the  language  used  by  them  in  their 
resolutions  and  proceedings.  But  we  are  satisfied  that  we 
cannot  be  too  careful  in  seeing  that  in  the  application  of  the 
ratepayers'  money,  the  Council  must  not  take  any  step 
unwarranted  by  law. 

The  power  to  grant  the  money  or  the  credit  of  the  rate- 
payers to  a  Railway  Company,  places  a  very  large  measure 
of  responsibility  on  the  Council,  and  the  Legislature  very 
naturally  desired  to  provide  that  the  assent  of  the  electors 
must  be  obtained. 

It  is  not  necessar}^  for  the  decision  of  this  case  to  hold 
that  unappropriated  moneys  in  hand  may  or  may  not  be 
granted  as  a  bonus  without  such  assent. 

Even  if  the  letter  of  the  law  allow  such  a  proceeding, 
(of  which  we  decide  nothing),  we  think  its  spirit  is  wholly 
opposed  to  it. 

We  are  of  opinion  that  this  By-law  should  not  be  allowed 
to  stand ;  that  it  does  not  fall  either  within  the  letter  or 
the  spirit  of  the  law. 

It  is  not  a  grant  or  bonus  to  the  Ontario  and  Quebec 
Railway  Company.  It  is  money  voted  to  an  individual  for 
moneys  alleged  to  have  been  advanced  by  him  to  that 
Company. 

To  allow  this  course  will  be  in  our  judgment,  to  open 
a  door  to  most  dangerous  manipulation  of  the  ratepayers' 
money,  in  the  interest  either  of  members  of  the  Council  or 
their  friends.    We  know  nothing  of  the  possible  merits  or 
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demerits  of  this  particular  transaction,  and  our  remarks  on 
the  legalizing  of  proceedings  like  those  before  us,  are  based 
upon  our  knowledge  of  the  general  working  and  possible 
abuses  of  our  Municipal  laws. 

On  the  general  powers  of  the  Courts  in  these  matters,  the 
duties  of  Treasurers  in  paying  out  moneys  on  illegal  orders, 
and  the  personal  responsibility  of  members  of  the  Council 
in  like  cases,  we  refer  to  Municipality  of  East  Nissouri  v. 
Horseman,  IG.U.  C.  R.  577;  Daniels  v.  Municipal  Council 
ofBurford,  10  U.  C.  R  ^^S)  McLean  and  the  Corporation  of 
Cormuall,  31  U.  C.R.  317. 

Mule  absolute. 


Mason  v.  The  Andes  Insurance  Company. 

Fire  insurance — Certificate  of  loss — Conditions — Waiver — Second  insurance. 

An  insurance  policy  required  persons  sustaining  loss  to  produce  a  certi- 
ficate under  the  hand  of  a  magistrate,  &c.,  that  he  was  acquainted 
.with  the  character  and  circumstances  of  the  person  insured,  and  had 
made  diligent  enquiry  into  the  facts  set  forth  in  his  statement,  and 
knew  or  verily  believed  that  he  really,  and  by  misfortune,  and  without 
fraud  or  evil  practice,  sustained  by  such  fire  loss  or  damage  to  the 
amount  therein  mentioned.  The  certificate  in  this  case  stated  that  the 
magistrate  had  read  his  statement  of  loss,  ''and  from  diligsnt  enquiries 
made  by  me,  I  verily  believe  that  he  hath  really  and  by  misfortune,  and 
without  fraud  or  culpable  carelessness,  sustained  loss  to  the  amount  of 
over  $3,000." 

Heldj  clearly  insufiicient,  in  not  stating  that  he  had  made  any  inquiry  into 
the  truth  of  the  matters  set  forth  in  the  statement,  or  that  the  loss  was 
sustained  on  the  subject  matter  insured. 

Held,  also  that  the  fact  of  the  Insurance  Company  after  receiving  the 
insured's  proofs  of  loss,  remaining  silent  for  some  months  and  until 
action  brought,  was  no  waiver  of  the  right  to  receive  rroper  proofs. 

One  of  the  conditions  of  the  policy  was,  that  if  the  insured  should  make 
any  other  insurance  on  the  same  property,  ttud  should  not  with  all  dili- 
gence give  notice  thereof  to  the  defendants,  &c.,  the  policy  should 
cease.  It  appeared  that  shortly  before  the  fire,  the  insured  made  an 
application  to  the  Provincial  Insurance  Company  for  a  further  insur- 
ance of  $1000,  and  obtained  an  interim  receipt  therefor.  The  vali- 
dity of  this  receipt  was  disputed,  but  the  plaintiff  had  taken  proceed- 
ings in  Chancery  to  compel  the  Provincial  Insurance  Company  to  issue 
a  policy  :  and  had,  in  his  proofs  of  loss,  sworn  to  this  additional  in- 
surance. Held,  that  this  was  an  insurance  within  the  meaning  of 
the  condition,  of  which  notice  was  required. 

The  plaintiff  in  this  case  was  the  assignee  in  insolvency 
of  one  Samuel  Norris.   The  declaration  was  on  a  policy  made 
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by  the  defendants,  and  set  out  the  conditions  of  the  policy. 

The  pleas,  so  far  as  material  for  the  decision  of  this  case, 
were  : — 

8.  That  by  the  said  policy  it  was  provided  that  if  the 
said  Norris  should  after  the  making  thereof,  make  any 
other  insurance  on  the  same  property,  and  should  not  with 
all  reasonable  diligence  give  notice  thereof  to  the  defen- 
dants, and  have  the  same  endorsed  on  the  said  policy,  or 
otherwise  acknowledged  by  the  defendants  in  writing,  the 
said  policy  should  cease  and  be  of  no  further  effect.  And 
the  defendants  say  that  after  the  making  of  the  said  policy, 
the  said  Norris  made  another  insurance  on  the  same  pro- 
perty with  the  Provincial  Insurance  Company  of  Canada ; 
and  that  although  he  might,  with  reasonable  diligence, 
have  before  the  fire  given  notice  thereof  to  the  defen- 
dants, and  had  the  same  endorsed  on  the  said  policy,  or 
otherwise  acknowledged  by  the  defendants  in  writing,  yet 
he  did  not,  before  the  said  fire,  give  notice  thereof  to  the 
defendants,  and  did  not  have  the  same  endorsed  on  the 
said  policy  or  otherwise  acknowledged  by  the  defendants 
in  writing. 

4.  That  the  proofs,  declarations,  ^nd  certificates  required 
by  the  11th  condition  in  the  plaintifi*'s  declaration  set  out, 
have  not  been  produced,  inasmuch  as  the  said  Norris  has 
not  declared  upon  oath  how  the  said  fire  originated  so  far 
as  he  knows  or  believes,  and  has  not  procured  a  certificate 
under  the  hand  of  a  magistrate  or  notary  public,  that  he  is 
acquainted  with  the  character  and  circumstances  of  the 
said  Norris,  and  has  made"  diligent  enquiry  into  the  facts  set 
forth  in  his  statement,  and  knows  or  verily  believes  that 
he  really,  and  by  misfortune, ;  and  without  *fraud  or  evil 
practice,  has  sustained  by  the  said  fire  loss  or  damage  to 
the  amount  in  the  said  statement  mentioned. 

The  cause  was  tried  before  S.  Richards,  Q.  C,  (sitting  for 
the  Chief  Justice  of  Ontario),  and  a  jury,  at  Hamilton,  in 
the  fall  of  1872. 

At  the  trial,  the  policy  was  produced,  it  is  dated  the 
25th  September,  1871,. and  is  for  $2,000.    The  words  of 
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the  11th  condition,  so  far  as  the  point  for  decision  is  affec- 
ted were,  "  and  procure  a  certificate  under  the  hand  of  a 
magistrate  or  notary  public,  (most  contiguous  to  the  place 
of  the  fire,  and  not  concerned  in  the  loss  as  a  creditor  or 
otherwise,  or  related  to  the  insured  or  sufferers),  that  he 
is  acquainted  with  the  character  and  circumstances  of  the 
person  or  persons  insured,  and  has  made  diligent  inquiry 
into  the  facts  set  forth  in  their  statement,  and  knows  or 
verily  believes  that  he,  she,  or  they,  really  and  by  misfor- 
tune, and  without  fraud  or  evil  practice,  hath  or  have  sus- 
tained by  such  fire  loss  or  damage  to  the  amount  therein 
mentioned." 

The  following  was  the  certificate  put  in  as  a  compliance 
with  this  condition.  It  is  to  be  remarked  that  it  is  drawn 
by  the  same  person  who  prepared  Norris's  own  statement ; 
a  blank  having  been  left  for  the  magistrate's  name  :"  I, 
James  Mitchell,  of  the  tpwn  of  Cayuga,  in  the  county  of 
Haldimand,  one  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  county  of  Haldimand,  do  hereby  certify. 
1.  That  I  am  the  most  contiguous  magistrate  to  the  place 
of  the  said  fire  in  the  affidavit  of  Samuel  Norris  hereunto 
annexed  mentioned  and  referred  to.  2.  That  I  am  ac- 
quainted with  the  character  of  the  said  Samuel  Norris, 
the  insured,  under  Policy  number  120,226,  from  The  Andes 
Insurance  Company,  and  I  have  read  his  statement  of  loss, 
and  from  diligent  enquiries  made  by  me  I  verily  believe 
that  he  hath  really,  and  by  misfortune,  and  without  fraud 
or  culpable  carelessness,  sustained  loss  to  the  amount  of 
over  three  thousand  dollars.  3.  That  I  am  in  no  way  re- 
lated to  the  said  Samuel  Norris,  or  concerned  in  his  loss, 
as  a  creditor  or  otherwise." 

The  evidence  as  respects  the  double  insurance  was,  that 
on  the  24th  October,  Norris  applied  to  the  agent  of  the 
Provincial  Insurance  Company  for  an  insurance  of  §1,000 
on  the  same  property,  and  paid  a  premium  of  $15,  receiving 
what  is  called  an  interim  receipt.  This  receipt  was  by 
mistake  signed  not  by  the  agent  of  the  Provincial,  but  by 
his  father,  who  was  agent  for  the  defendants,  the  son  being 
agent  for  the  Provincial.    The  father  and  son  occupied 
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the  same  premises,  and  they  appeared  to  have  acted  lor 
each  other  in  receiving  money.  The  father  stated  that  he 
paid  over  the  premium  to  the  son.  The  fire  took  place 
four  days  after  this  ^receipt  was  given.  No  notice  of  this 
additional  insurance  was  given  before  the  fire  took  place  ; 
and  its  existence  never  w^as  endorsed  on  the  policy,  nor 
otherwise  acknowledged  by  the  defendants  in  writing. 
The  Provincial  Insurance  Company  disputed  their  liability 
on  this  receipt,  and  proceedings  in  Chancery  were  then 
pending  between  the  plaintiff  and  the  com])any  to  compel 
them  to  issue  a  policy. 

At  the  close  of  the  plaintiff's  case,  the  learned  counsel 
for  the  defendants  moved  for  a  nonsuit,  on  the  ground, 
among  others,  that  the  magistrate's  certificate  was  not  a 
compliance  with  the  condition ;  and,  at  the  close  of  the 
case  generally  contended  that  they  were  entitled  to  a  ver-  . 
diet  on  the  issue  raised  by  the  third  plea. 

The  learned  Queen's  Counsel  over-ruled  the  first  objec- 
tion, but  reserved  leave  to  the  defendants  to  move  for  a 
nonsuit ;  and  told  the  jury  that  he  thought,  in  order  to 
sustain  the  issue  on  the  third  plea,  there  must  have  been  a 
new  or  second  insurance  actually  made,  and  that  a  mere 
application  for  a  second  insurance  would  not  be  sufficient. 

The  jury  found  for  the  plaintiff  on  all  the  issues. 

In  Michaelmas  term,  English  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  pursuant  to  the 
leave  reserved,  on  the  ground  that  the  proofs  of  loss  were 
not  sufficient,  in  this,  that  the  affidavit  of  the  insured  did 
not  state  when  and  how  the  fire  originated  so  far  as  he 
knew;  and  that  the  certificate  of  the  justice  did  not 
state  that  he  was  acquainted  with  the  character  and  cir- 
cumstances of  the  assured,  or  that  he  had  made  diligent  en- 
quiry into  the  facts  set  forth  in  his  statement,  or  that  he 
has  sustained  loss  or  damage  by  such  fire  to  the  amount 
therein  mentioned ;  or  for  a  new  trial,  on  the  ground  that 
the  said  verdict  is  contrary  to  law  and  evidence,  on  the 
above  grounds,  &c. ;  and  that  the  evidence  shows  that 
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there  was  a  further  insurance  in  the  Provincial  Insurance 
Company  of  Canada,  the  proper  agent  of  the  latter  com- 
pany having  received  the  premium,  and  it  is  immaterial 
whether  he  signed  the  interim  receipt  or  not. 

There  were  other  objections  taken  by  the  rule,  but  it  is 
unnecessary  to  state  them. 

In  this  Term,  McKelcan  showed  cause.  The  defend- 
ants cannot  now  set  up  the  insufficiency  of  the  proofs  of 
loss.  After  having  received  the  p&^pers  in  January,  they 
remained  silent  until  August,  when  this  action  was  brought, 
and  therefore  by  allowing  so  long  a  time  to  .elapse  have 
clearly  waived  their  right  to  call  for  any  further  proofs ; 
and  although  there  was  no  plea  of  waiver  on  the  record, 
yet  the  Court  is  not  only  able  but  bound  to  amend,  and 
even  though  no  amendment  was  asked  for  at  the  trial.  It 
is  like  the  case  of  an  indorser  waiving  notice  of  dishonour: 
Cordery  v.  Colvin,  14  C.  B.  N.  S.  374 ;  Phillips  on  Insur- 
ance, 5th  ed.,  sees.  889,  1812-3;  LambJcin  v.  Ontario 
Marine  and  Fire  Insurance  Co.,  12  U.  C.  R.  578;  Mann 
et  al.  V.  Western  Assurance  Co.,  19  U.  C.  R.  324. 

It  was  objected  that  the  policy  was  avoided  on  account 
of  there  being  a  further  insurance  in  the  Provincial  Insu- 
rance Company  of  which  the  defendants  were  not  notified, 
&c.,  as  required  by  the  conditions ;  but  the  evidence  shows 
that  the  person  who  gave  the  interim  receipt  had  no 
power  to  do  so,  not  being  the  agent  of  the  company;  and 
the  company  have  repudiated  their  liability  under  it,  and 
therefore,  there  never  being  in  reality  any  further  insur- 
ance, the  policy  is  not  avoided.  [Hagarty,  C.  J.,  referred 
to  Bruce  v.  Gore  District  Mutual  InsuroMce  Co.,  20  C. 
P.  207;  Hendrichson  v.  Queen  Insurance  Co.,  31  U.  C. 
R.  547]  but  even  if  it  were  a  good  and  subsisting  policy, 
so  short  a  time  elapsed  between  obtaining  the  receipt 
and  the  fire,  that  the  insured  could  not,  with  reasonable 
diligence,  have  notified  the  defendants  :  Park  v.  Phoenix 
Insurance  Co.,  10  U.  C.  R.  110.  As  to  the  power  of 
agents  to  bind  the  company  see  Linford  v.  Provincial 
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Horse  and  Cattle  Insurance  Co.,  34  Beav.  291.  As  to 
requiring  the  certificate  to  state  that  the  loss  was  sus- 
tained on  the  subject  matter  insured,  it  is  not  necessary 
in  this  case,  for  it  is  not  so  required  by  the  conditions ; 
and  >  in  this  respect  it  differs  from  the  case  relied  upon 
by  the  defendants,  Langel  v.  Mutual  Insurance  Co.  of 
Prescott,  17  U.  C.  R.  524. 

English,  contra.  It  is  clearly  laid  down  that  the  proofs 
of  loss  and  the  magistrate's  certificate  must  comply  with 
the  conditions  of  the  policy  :  Mann  et  al.  v.  Western  As- 
surance Co.,  17  U.  C.  K.  190.  And  Langel  v.  Mutual 
Insurance  Co.  of  Prescott,  17  U.  C.  R.  524,  clearly  shows 
that  the  certificate  must  state  that  the  loss  was  sustained 
on  the  subject  matter  insured.  As  to  there  being  a 
further  insurance,  there  clearly  was  one,  for  when  a  person 
makes  application  to  an  agent  and  obtains  an  interim 
receipt,  this  is  such  an  insurance  as  falls  within  the  terms 
of  the  condition,  and  requires  notice  :  Angell  &  Ames  on 
Corporations,  10th  ed.,  237.  [Hagarty,  C.  J.,  referred  to 
Wing  Y.  Lanford,  18  Jur.  394.]  The  plaintiff,  moreover, 
has  treated  it  as  an  insurance,  by  swearing  to  it  in  his 
proofs  of  loss,  and  by  filing  a  bill  in  chancery  against  the 
company  to  compel  them  to  issue  a  policy. 

Galt,  J. — It  appears  to  me  impossible  to  hold  that  the 
magistrate's  certificate  in  this  case  can  be  considered  as  a 
compliaQce  with  the  requirements  of  the  policy.  The  con- 
dition is,  that  the  magistrate  shall  certify  that  "he  has  made 
diligent  enquiry  into  the  facts  set  forth  in  the  statement 
of  the  assured."  The  certificate  is,  "  that  I  have  read  his 
statement  of  loss,  and  from  diligent  enquiries  made  by  me 
I  verily  believe  that  he  hath  really,  and  by  misfortune,  and 
without  fraud  or  culpable  carelessness,  sustained  loss  to 
the  amount  of  over  three  thousand  dollars." 

There  is  no  certificate  here  that  he  had  made  any  en- 
quiry into  the  truth  of  the  facts  set  forth  in  the  statement^ 
but  only  as  to  the  amount  of  the  loss;  and  when  we  refer 
to  the  statement,  we  find  that  it  contains  several  aver- 


'MASON  V.  THE  ANDES  INSURANCE  CO. 


43 


ments,  the  truth  of  which  were  of  great  importance  to  the 
defendants — among  others,  the  origin  of  the  fire,  and  the 
destruction  of  all  vouchers,  invoices,  accounts  of  sales,  and 
stock  books,  Avherein  the  insured  could  render  a  full,  cor- 
rect, and  particular  account  of  his  loss ;  the  insured  appear- 
ing to  rely  entirely  on  his  memory  for  a  statement  in  detail 
of  the  articles  insured. 

There  is  also  a  fatal  defect  in^the  certificate  in  this  respect, 
that  it  does  not  state  that  the  loss  was  sustained  on  the 
subject  matter  insured. 

In  Langel  v.  Mutual  Insurance  Co.  of  Prescott,  17  U. 
C.  R.  524,  this  objection  was  taken,  and  Robinson,  C.  J., 
in  giving  judgment,  says,  "  The  magistrate's  certificate 
did  not  state,  as  it  is  requisite  it  should,  that  the 
amount  of  loss  mentioned  in  it  had  been  sustained  on  the 
subject  or  property  insured.  There  may  have  been  no  de- 
sign to  evade  the  necessary  statement,  but  it  is  quite  clear 
that  the  certificate  in  the  form  in  which  it  stands  is  alto- 
gether unsatisfactory,  and  falls  short  of  what  the  condition 
requires,  for  it  might  be  all  true  the  magistrate  states, 
and  yet  the  plaintifi*  may  not  have  lost  a  shilling's  worth 
of  the  goods  covered  by  the  insurance"  That  case  is  de- 
cisive of  the  present,  and  therefore  in  my  opinion  the  rule 
should  be  made  absolute  to  enter  a  nonsuit  (a). 

In  consequence  of  the  opinion  which  I  have  formed  on 
the  question  of  nonsuit,  it  is  unnecessary  to  decide  the 
other  objections  taken  by  the  rule ;  but  it  appears  to  me 
that  the  learned  Queen's  Counsel  did  not  in  his  address  to 
the  jury  give  sufficient  weight  to  the  interim  receipt  ob- 
tained by  the  insured,  and  directed  the  jury  that  "he 
thought,  to  sustain  the  third  plea,  there  must  have  been  a 
new  insurance  actually  made,  and  that  a  mere  application 
for  the  second  insurance  would  not  be  sufficient."  This 
is  directly  contrary  to  the  decision  of  this  Court  in  the 
case  of  Bruce  v.  Gore  District  Mutual  Assurance  Co.,  20 
C.  P.  207.    That  case  in  many  respects  was  similar  to  the 
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present.  In  his  proofs  of  loss  the  plaintiff  swore  that  he 
had  effected  an  insurance  of  $1,000  with  the  Waterloo 
County  Company,  as  in  this  instance  Norris  swears  to  an 
additional  insurance  with  the  Provincial ;  in  that  case^the 
Waterloo  County  Company  disputed  their  liability,  which 
was  evidenced  by  an  interim  receipt,  as  is  also  done  by  the 
Provincial  in  the  one  now  before  us.  The  Chief  Justice 
in  giving  judgment  in  that  case  says,  in  reference  to  the 
second  insurance, p.  210, "If  there  were  any  doubt  as  to  the 
existence  of  such  an  insurance,  it  was  for  the  plaintiff  to 
clear  it  up  by  delaying  the  trial  of  the  present  suit  till  the 
issue  of  his  claim  on  the  Waterloo  Company ;  or,  at  least,  he 
should  not  in  the  same  breath  swear  to  its  existence  and 
send  in  his  proofs  therefor,  and  ask  us  to  assume  its  non- 
existence." These  remarks  are  equalty  applicable  here. 
It  is  however  not  necessary  to  consider  this  question,  be- 
cause on  the  other  objection  we  think  that  the  plaintiff 
should  be  nonsuited. 

Hagarty,  C.  J. — Mr.  McKelcan  strongly  urged  that  the 
defendants  had  waived  all  objections  to  the  sufficiency  of 
the  proofs.  The  only  apparent  ground  for  such  an  argu- 
ment was,  not  that  defendants  said,  or  wrote,  or  did  any 
thing  to  waive  objections,  but  that  having  received  the 
plaintiff  s  papers  in  January,  they  remained  silent  for  some 
months,  till  the  action  was  brought  in  August. 

It  was  argued  that  it  was  like  the  case  of  an  endorser 
waiving  notice  of  dishonor,  and  Cordery  v.  Colvin,  14  C.  B. 
N.  S.  374,  was  cited.  Where  the  endorser  has  after  the 
time  for  notice  had  passed  promised  to  pay  the  note,  this 
has  been  accepted  as  sufficient  on  the  issue  as  to  notice. 
•  As  Byles,  J.,  says,  "  The  subsequent  promise  was  either 
evidence  of  the  fact  of  notice  having  been  received,  or  that 
it  had  been  waived.  If  necessary,  the  Court  is  not  only 
able  but  bound  to  amend  in  such  a  case." 

Here  the  issue  is  merely  whether  sufficient  proofs  had 
been  sent  or  not.  We  do  not  feel  disposed  to  make  a  new 
precedent,  that  the  mere  omission  actively  to  take  some 
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step,  or  do,  or  say  something  to  induce  a  plaintiff  to  con- 
sider his  proofs  insufficient,  is  to  be'evidence  of  a  waiver  of 
the  right  to  receive  proper  proofs. 

We  follow  the  law  as  laid  down  in  Mulvey  v.  Gore 
District  Mutual  Insurance  Co.,  25  U.  C.  R  429  ;  and  in 
Ration  v.  Beacon  Insurance  Co.,  16  U.  C.  R.  817. 

Unless,  therefore,  it  is  possible  to  distinguish  this  case 
from  Lang  el  v.  Mutual  Insurance  Co.  of  Prescott,  17  XJ. 
C.  R.  524,  cited  by  my  brother  Gait,  we  must  follow  it. 

As  to  the  second  insurance,  I  am  unable  to  agree  with 
the  direction  given  at  the  trial. 

I  do  not  consider  it  necessary  to  shew  the  issue  of  an 
actual  policy  to  Norris.  If  his  interim  receipt  entitled  him 
to  require  a  policy  to  be  issued,  or  protected  him  until  the 
head  office  had  declined  the  risk,  he  was,  I  think,  in  the 
same  position  as  if  the  policy  were  actually  given. 

It  was  so  held  in  Hatton  v.  Beacon  Insurance  Co., 
already  cited,  and  again  by  this  Court  in  Bruce  v. 
Gore  District  Mutual  Insurance  Co.,  20  C.  P.  207. 

It  is  then  urged  that  the  Provincial  Insurance  Company 
refuse  to  acknowledge  the  second  insurance,  and  that  the 
interim  receipt  was  given  not  by  their  agent,  but  by  his 
father,  who  said  he  was  acting  for  him,  and  paid  the 
premium  to  him.  • 

Norris  has  been  pressing  his  claim  on  the  Provincial, 
swears  to  it  in  his  affidavit  of  loss  here,  and  his  counsel 
has  filed  a  bill  for  him  to  enforce  it. 

I  do  not  see  how  it  lies  in  his  mouth,  or  that  of  his 
assignee,  to  ask  us  to  assume  that  there  was  no  insurance 
with  the  Provincial.  Can  we  try  the  validity  of  that 
claim  in  the  present  action  ? 

He  may  persuade  a  jury  here  that  there  was  no  such  in- 
surance, and  afterwards  compel  payment  of  the  loss  to  him. 

On  the  other  hand,  it  is  urged  that  we  may  hold  here  that 
there  was  such  insurance,  and  yet  after  such  determination 
he  may  fail  in  establishing  it. 

I  do  not  think  that  the  possible  result  is  to  settle  the 
matter.  The  object  of  the  provision  as  to  further  assur- 
ance is  of  course  very  plain. 
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The  underwriters  who  are  willing  to  risk  £1,000  on  a 
building  said  to  be  worth  £1,500,  have  a  very  clear  interest 
in  not  allowing  a  second  insurance  of  £500  more,  without 
their  knowledge  and  assent. 

The  man  who  without  such  knowledge  and  assent  effects, 
as  he  thinks,  such  additional  insurance,  and  whose  property 
is  burned  within  a  few  days,  and  before  he  has  any  reason 
to  doubt  its  sufficiency,  is  precisely  in  the  position  which, 
no  prudent  underwriter  wishes  him  to  be,  and  in  which 
these  defendants  have,  I  think,  stipulated  expressly  that 
he  should  not  be. 

Can  we  then  hold  that  the  ultimate  validity  or  invalidity 
of  the  attempted  second  insurance  is  to  determine  the 
question  ? 

In  this  case  Norris  might  have  obtained  a  policy  from 
the  other  company,  and  everything  appeared  complete,  and 
binding ;  yet  he  might  fail  to  recover.  There  miejht  be 
the  concealment  of  a  material  fact,  or  some  fraudulent 
representation,  by  means  of  which  the  whole  contract 
would  be  avoided,  and  the  risk  never  attached. 

In  such  a  case,  according  to  the  plaintiff's  argument,  he 
would  not  have  "  effected  an  insurance"  within  the  mean- 
ing of  the  condition.  If  the  risk  never  attached,  he  cer- 
tainly in  one  sense  had  not  effected  an  insurance,  as  what 
he  did  was  ineffectual  for  such  purpose. 

If  such  were  the  fact  here,  then  we  should  have  to  try 
in  this  action  the  question  of  material  concealment  or 
fraud  between  the  plaintiff  and  the  other  company,  the 
latter  being  no  parties  to  the  trial. 

So  that,  viewed'  in  any  light,  I  am  unable  to  satisfy 
myself  that  the  ultimate  fate  of  the  second  insurance  is  to 
settle  the  question  in  dispute  in  this  suit. 

It  is  not  necessary  for  the  decision  of  this  case  to  decide 
judicially  this  last  point. 

But  I  cannot  think  that  when  on  the  trial  of  this  case 
we  find  the  insured  urging  his  claim  on  the  second  insurance, 
and  pressing  the  parties  thereto  for  a  settlement,  on  the 
ground  that  it  is  a  binding  contract,  he  can  be  permitted 
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to  urge  for  the  purposes  of  this  suit  that  he  never  affected 
an  insurance. 

As  no  leave  was  reserved  to  move  for  a  nonsuit  on  this 
point,  if  the  ckse  turned  wholly  on  it,  I  think  there  should 
be  a  new  trial  without  costs  ;  but  on  the  leave  reserved  on 
the  other  point,  the  rule  will  be  absolute  to  enter  a 
nonsuit. 

GwYNNE,  J.,  concurred. 

Ride  absolute  for  nonsuit 


Millar  v.  Smith. 

Registry  Act,  0.,  31  Vic.  ch.  20 — Effect  of  notice. 

Held,  that  under  the  Registry  Act  of  Ontario,  21  Vic.  ch.  20,  the  effect  of 
actual  notice  is  not  confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  therefore  that  a  non-registered  deed  is  not  defeated 
by  a  subsequent  registered  one,  where  before  such  registration  the 
person  claiming  under  it  had  actual  notice  of  the  prior  conveyance. 

Bondy  v.  Fox.,  29  U.  C.  R.  64,  as  to  this  point,  distingnished. 

Remarks  as  to  the  obvious  error  in  the  Statute,  sec.  G7,  by  which  the 
notice  is  referred  to  the  time  of  registration  of  the  subsequent  deed  ; 
80  that  a  purchaser  for  value  without  notice  of  the  prior  deed  might  be 
defeated  by  notice  of  it  between  the  time  of  getting  his  deed  and 
registering  it. 

This  was  an  action  brought  to  recover  lot  6,  in  the 
first  concession  of  the  township  of  Thurlow,  in  the  county 
of  Hastings,  with  other  lands  in  the  same  township. 

The  plaintiff,  William  R.  Millar,  claimed  title  by  deed 
from  one  William  Millar  to  himself,  and  by  deed  from 
Elizabeth  Mayer  and  others  (including  the  plaintiff),  to 
the  said  William  Millar ;  the  grantors  in  the  last  named 
deed  claiming  through  Mary  Millar,  who  claimed  through 
John  Canniff,  who  died  in  possession. 

The  defendant,  besides  denying  the  plaintiff's  title, 
claimed  title  in  himself  under  conveyances  from  the  heirs, 
devisees,  and  grantees  of  Elizabeth  Nugent,  Mary  Millar, 
Phoebe  Foster,  Daniel  Canniff,  Joseph  Canniff,  and  Aula 
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Ruttan,  divisees  of  John  Canniff',  and  by  length  of  posses- 
sion; and  the  defence  was  limited  to  certain  portions  of 
these  lots. 

Although  the  plaintiff* 's  notice  of  title  claimed  the  whole 
of  the  lands  mentioned  in  the  notice,  it  was  admitted  that 
if  entitled  to  recover  at  all,  he  could  only  claim  an 
undivided  interest  in  them. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Belleville,  at  the  Fall  Assizes  of  1872. 

From  the  evidence  given  at  the  trial,  it  appeared  that 
the  title  to  all  the  lands  was  vested  in  John  Canniff",  who 
died  in  possession,  on  the  21st  of  February,  1843,  having 
made  his  will,  whereby,  among  other  things,  he  devised  to 
his  four  daughters,  Phoebe  Foster,  Mary  Millar,  Aula 
Ruttan,  and  Elizabeth  Nugent,  share  and  share  alike,  the 
lands  in  question  with  other  lands  ;  for  and  during  the 
period  of  their  natural  lives  and  no  longer ;  and  that 
after  the  decease  of  his  said  daughters,  their  share  of  his 
said  estate  and  premises  should  descend  in  equal  shares  to 
their  heirs  in  fee  simple,  for  the  use  of  them,  their  heirs 
and  assigns  forever ;  subject  however  to  a  devise  of  an 
estate  for  life  heretofore  made  in  ftivor'of  his  wife,  on  the 
said  ]ot  number  six  ;  and  in  case  of  the  death  of  any  of  his 
said  children  without  issue,  that  their  share  of  his  real 
estate  should  be  equally  divided  among  the  survivors,  to 
have,  &c.,  during  their  natural  lives  and  no  longer,  which 
he  willed  and  devised  should  descend  in  equal  shares  to 
their  heirs  and  assigns  forever. 

The  widow  survived  the  testator  and  died  in  1846. 

At  the  time  of  her  death,  Mary  Millar  (the  mother  of  the 
plaintiff),  Aula  Ruttan,  and  Phoebe  Foster  were  living. 
Elizabeth  Nugent,  the  other  daughter,  had  died  in  1844 
intestate  and  without  issue. 

Mrs.  Millar  died  in  July,  1852.  She  had  children  :  1st. 
John  C.  Millar,  who  is  still  living ;  2.  Samuel  Millar,  still 
living ;  3.  Nancy  Roenbough,  still  living ;  4.  Elizabeth 
Mayer;  5.  Patience Dafoe, still  living;  6.  Catherine  Spencer, 
who  died  before  her  mother,  leaving  five  children ;  7.  Wil- 
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liam  R.  Millar,  the  plaintiff;  8.  Joseph  K.  Millar,  still 
living;  and,  9.  Phoebe  Millar,  who  died  before  her  mother 
leaving  o.ne  child.  She  made  her  will  dated  17th  June, 
1852,  whereby  among  other  things, she  gave  and  bequeathed, 
"  to  all  my  surviving  children  an  equal  proportion  of  all 
the  real  estate  willed  to  me  by  my  father,  John  Canniff,  or 
otherwise  that  which  may  fall  to  me  from  my  father's 
estate*"    This  will  was  recorded  on  the  20th  July,  1858. 

By  a  deed,  dated  27th  April,  1852,  Joseph  R.  Millar 
Mary  Millar,  his  mother,  and  Nancy  Millar,  wife  of  Joseph 
R.  Millar,  for  the  consideration  of  £300,  conveyed  to  the 
said  John  Millar,  all  their  interest  under  the  will  of 
the  late  John  Canniff  in  the  lands  in  question,  being  an 
equal  undivided  share.  This  deed  was  witnessed  by 
George  P.  Wager  and  William  R.  Millar,  the  plain tifi' 
It  was  not  registered  until  the  28th  February,  1872,  after 
this  action  was  brought. 

By  an  indenture  made  the  5th  July,  1856,  the  said  John 
Millar  conveyed  the  said  lands  to  the  defendant.  This 
deed  was  not  executed  by  the  wife  of  John  Millar,  and  was 
not  registered. 

In  consequence  of  the  non-execution  by  the  wife  of  this 
deed,  another  deed  between  the  same  parties  was  executed 
on  the  24th  February,  1865,  to  which  the  wife  was  a  party. 
This  deed  was  registered  on  the  28th  March,  1865. 

On  the  7th  February,  1872,  five  of  the  children  of  Mary 
Millar,  (including  the  plaintiff)  executed  a  deed  of  the 
lands  in  question  to  one  William  Millar.  This  deed  was 
registered  on  9  th  February,  1872.  It  was  made  for  the 
nominal  consideration  of  S1,000. 

On  the  17th  February,  1872,  the  said  William  Millar 
reconveyed  these  lands  to  the  plaintiff  This  deed  was  not 
registered.  It  is  on  the  title  derived  under  this  deed  that 
the  plaintiff  sought  to  recover  in  this  action. 

The  plaintiff  also  gave  evidence  of  his  dealing  with 
William  Millar,  which  led  to  the  execution  of  the  deed  of 
9th  February,  and  was  as  follows  : — "  I  Avent  to  Mr.  Millar 
and  asked  him  to  buy.    I  showed  him  my  mother's  will, 
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I  told  him  that  my  mother  had  made  a  deed  to  my  brother 
Joseph  R.  Millar.  I  told  him  that  my  brother  had  signed  a 
deed  to  J ohn  Millar,  and  that  my  mother  had  also  signed 
it.  He  asked  where  the  deed  was.  I  said  I  did  not  know  ; 
that  I  had  searched  the  registry,  and  that  the  deed  was  not 
on  registry." 

The  learned  counsel  for  the  plaintiff  relied  at  the 
trial  on  the  effect  of  a  deed  executed  by  the  plaintiff  and 
some  others  of  the  devisees  of  Mrs.  Millar  to  William 
Millar,  which  was  recorded  on  the  9th  February,  1872, 
and  on  a  re-conveyance  by  William  Millar  to  himself,  on 
the  17th  February,  1872,  and  contended  that  the  deed 
from  Mrs.  Millar,  under  which  defendant  claimed,  had 
lost  its  priority  for  want  of  registration ;  and  therefore 
that  the  plaintiff  was  entitled  to  recover  whatever  por- 
tion of  the  land  belonged  to  the  persons  executing  the 
deed  to  William  Millar  on  9th  of  February,  1872,  treating 
Mrs.  Millar's  deed  as  void  as  against  him  for  want  of 
registration. 

At  the  conclusion  of  the  case,  the  learned  Judge  direc- 
ted a  nonsuit,  on  the  ground  that  the  plaintiff  was  not 
entitled  to  recover  as  both  he  and  the  person  through 
whom  he  claimed,  had  express  notice  of  the  deed  from 
Mrs.  Miller. 

In  Michaelmas  term,  Wallhridge,  Q.  C,  obtained  a  rule 
to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the 
plaintiff,  or  for  a  new  trial,  on  the  grounds,  amongst  others, 
that  the  plaintiff  proved  title  in  himself  through  William 
Millar  who  claimed  under  deed  from  William  R.  Millar,  and 
the  children  of  Mary  Miller,  who  was  devisee  under  the  will 
of  John  Canniff,  the  plaintiff  being  one  of  the  children  of 
the  said  Mary  Millar  named  in  the  said  John  Canniff's  will. 

To  this  rule.  Bell,  Q.  C,  (of  Belleville),  in  the  same  term, 
shevved  cause,  and  cited  McDonald  v.  McDonald,  14  Grant 
133;  Forrester  v.  Campbell,  17  Grant  379;  Dumhle  v. 
Johnson ^et  al,  17  C.  P.  9;  Doe  deni.  Curzon  v.  Edmonds, 
6  M.  &  W.  294 ;  Ley  v.  Feter,  3  H.  &  N.  101 ;  Richardson 
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V.  Younge,  L.  R.  10  Eq.  275 ;  S.  C.  in  App.  L.  K  6,  Ch. 
App.  478. 

Wallhridge,  Q.  C,  contra,  cited  Mclntyre  v.  Canada  Com- 
pany, 18  Grant  367  ;  Forsyth  v.  Gait,  21  C.  P.  408 ;  S.  C. 
in  App.  22  C.  P.  115  ;  Fursdon  v.  Clogg,  10  M.  &  W.  572. 

Hagarty,  C.  J. — The  question  for  our  decision  is  simply 
whether  owing  to  the  non-registration  of  the  deed  of  the 
27th  April,  1852,  it  is  to  be  postponed  to  the  deed  of  the 
7th  February,  1872. 

On  the  argument  I  understood  it  to  be  not  denied  by 
counsel  that  the  Court  of  Chancery  had  pronounced  on 
the  will  of  J ohn  CannifF  that  his  children  took  an  estate 
in  fee.  'We  have  had  a  difficulty  in  finding  the  decision, 
but  have  no  reason  to  doubt  that  such  existed  {a). 

The  deed  of  Mary  Millar  executed  on  the  27th  April, 
1852,  to  William  Millar  in  fee,  conveyed  all  her  estate. 

This  deed,  if  not  defeated  by  the  operation  of  the  Reg- 
istry laws,  wholly  defeats  the  plaintiff's  claim;  it  was  not 
registered  till  February  28th,  1872. 

The  plaintiff  claims  under  a  deed  dated  7th  February, 
1872,  from  the  children  of  Mary  Millar  to  William  Millar, 
(not  the  grantee  under  deed  of  the  27th  April,  1852,) 
registered  9th  February,  1872,  nineteen  days  prior  to 
the  defendant's  deed. 

The  case  seems  narrowed  down  to  the  question  of  priority 
of  registration. 

It  was  proved  very  clearly  that  before  William  Millar 
took  the  conveyance  from  the  children  of  Mary  Millar,  he 
had  actual  notice  of  the  deed  of  1852,  and  so  had  his  gran- 
tee, the  present  plaintiff. 

It  was  urged  that  such  notice  was  only  available  in 
equity,  and  was  no  answer  at  law  under  the  registry  laws. 

The  Ontario  Act,  31  Vic.  ch.  20,  governs  our  decision, 
the  registration  in  question  being  subsequent  to  it. 

Section  64  enacts  that,  "  Every  instrument  *  *  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent 


(a)  There  is  such  a  decision,  but  it  has  not  been  reported. 
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purchaser  or  mortgagee  for  valuable  consideration,  unless 
such  instrument  is  registered  in  the  manner  herein  directed 
before  the  registering  of  the  instrument  under  which  such 
subsequent  purchaser  or  mortgagee  may  claim." 

Section  65  provides  that  wills  registered  within  twelve 
months  after  the  death  of  the  devisor,  shall  be  valid  against 
subsequent  purchasers,  as  if  registered  immediately  after 
the  death,  &c. 

Section  66,  "  The  registry  of  any  instrument,  under  this 
Act,  or  any  former  Act,  shall,  in  equity,  constitute  notice 
of  such  instrument,  to  all  persons  claiming  any  interest  in 
sucli  lands  subsequent  to  such  registry." 

Section  67,  "  Priority  of  registration  shall  in  all  cases 
prevail  unless  before  such  prior  registration  there  shall 
have  been  actual  notice  of  the  prior  instrument  hy  the 
party  claiming  under  the  prior  registration."  (I  presume 
that  for  the  word  "  by,"  we  are  to  read  "  to.'") 

Section  68,  "  No  equitable  lien,  charge,  or  interest  affect- 
ing land  shall  be  deemed  valid  in  any  Court  in  this  Prov- 
ince after  this  Act  shall  come  into  operation,  as  against  a 
registered  instrument  executed  by  the  same  party,"  &c. 

The  legislation  may  be  stated  thus  : — 

1st.  Priority  of  registration  shall  prevail. 

2nd.  -But  twelve  months  shall  be  allowed  for  registra- 
tion of  wills. 

3rd.  Registration  shall  in  Equity  be  notice. 

4th.  Priority  of  registration  shall  in  all  cases  prevail, 
except  as  against  actual  notice. 

5th.  Equitable  liens  and  charges  shall  not  prevail  in 
any  Court  against  a  registered  instrument. 

I  feel  great  difficulty  in  limiting  the  effect  of  actual 
notice  to  the  cognizance  of  a  Court  of  Equity. 

Apart  from,  statute  law,  all  deeds  take  precedence  by 
priority  of  execution. 

Then  the  registry  law  declares  they  shall  (generally) 
take  precedence  by  priority  of  registration,  and  that  such 
priority  shall  in  all  cases  prevail,  except  where  there  is 
actual  notice. 
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I  think  we  must  read  this  as  a  qualification  of  the 
first  general  enactment  in  section  64. 

The  interposition  of  section  66,  declaring  registration 
to  be  notice  in  equity,  cannot,  in  my  judgment,  have  the 
effect  of  leaving  section  67  to  be  only  operative  in  equity. 

It  seems  to  me,  that  the  meaning  of  the  Legislature 
was,  that  section  66  was  avowedly  applicable  to  Equity 
alone  :  that  section  67,  as  to  actual  notice,  applies  equally 
to  a  Court  of  Law ;  and  section  68,  as  to  equitable  charges, 
avoids  them  "in  any  Court,''  against  the  registered  in- 
strument. 

Doubtless  before  this  Act  notice  had  no  effect  except  in 
Equity.  The  Court  of  Chancery  treated  it  as  a  fraud  to 
attempt  to  purchase  or  obtain  an  estate  by  prior  registra- 
tion with  notice  of  a  prior  unregistered  sale.  The  old  doc- 
trine of  the  Court  held  mere  registration  not  to  be  notice. 

Since  13-14  Vic.  ch.  63,  registration  has  been  held  to" 
consitute  notice  in  Equity. 

It  is  not  easy  to  see  why  on.  the  trial  of  an  ejectment 
at  law,  where  the  question  turned  on  priority  of '  regis- 
tration, a  section  of  a  statute  like  that  just  cited,  section 
67,  declaring  generally  that  priority  of  registration  should 
in  all  cases  prevail  unless  there  shall  have  been  actual 
notice,  should  not  be  equally  available  in  the  Court  of 
Law  as  in  a  Court  of  Equity. 

If  the  section  had  been  slightly  varied  in  phraseology, 
and  read  to  the  effect  that  priority  of  registration  should 
i7i  no  case  prevail  where  there  was  actual  notice,  fee,  I 
hardly  think  there  would  be  any  thing  to  argue. 

It  appears  to  me  that  the  effect  is  substantially  the  same 
if  either  version  be  taken. 

We  should  not  lean  to  any  construction,  unless  it  be  in- 
evitable, which  would  send  a  defendant  at  law  to  a  Court 
of  Equity  to  establish  a  defence  just  as  easily  proveable 
and  available  in  the  suit  at  law. 

I  should  not  have  hesitated  in  my  judgment,  but  for 
the  remarks  of  Richards,  C.  J.,  in  Bondy  v.  Fox,  29  U. 
C.  R.  64.  . 
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The  learned  Chief  Justice  expresses  a  strong  opinion 
that  the  Ontario  Act  does  not  extend  the  operation  of  sec- 
tion 67  to  a  defence  at  law. 

Had  the  decision  of  the  Court  depended  on  that  con- 
struction, I  should  follow  it  without  controversy,  as  is  the 
usual  practice  of  the  Courts,  till  the  intervention  of  a  Court 
of  Error. 

But  it  seems  to  me  very  clear  that  the  case  in  the 
Queen's  Bench  did  not  call  for  any  such  decision.  The 
prior  registrations  sought  to  be  avoided  by  actual  notice, 
were  many  years  before  the  Ontario  Act  of  1868 ;  and 
section  85  declares,  "  No  part  of  this  Act  shall  be  read  or 
relied  upon  to  aid  or  affect  the  construction  of  any  Statute 
heretofore  in  force." 

I  therefore  think  the  parties  in  this  case  are  entitled  to 
our  judgment  on  this  point,  being  directly  in  issue. 

I  have  no  doubt  that  the  Legislature,  if  their  attention 
were  called  to  it,  would  correct  a  very  serious  effect  which 
this  67th  section  may  have.  The  intention  was  evidently 
to  protect  an  innocent  purchaser  who  had  not  actual  notice 
when  he  effected  his  purchase ;  but  the  section  is  worded 
so  as  to  refer  the  notice  to  the  time  of  registration,  instead 
of  the  time  of  purchasing  or  paying  his  money. 

But  no  such  question  arises  in  this  case. 

GwYNNE,  J. — After  much  hesitation  and  deubt,  I  have 
come  to  the  conclusion  that  the  nonsuit  should  not  be  set 
aside. 

Section  7,  sub-section  6,  of  24  Vic.  ch.  41,  which  was 
a  substitute  for  the  53rd  section  of  Consol.  Stat.  U.  C, 
ch.  89,  as  well  as  that  53rd  section,  expressly  declared, 
that  "  nothing  herein  contained  shall  affect  the  rights  of 
equitable  mortgagees  as  now  recognized  in  the  Court  of 
Chancery." 

Equitable  mortgages  or  liens  were  thus  free  from  the  n 
operation  of  the  registry  laws  :  that  is  to  say,  they  were 
not  defeated  by  prior  registration  of  a  subsequent  deed. 

It  is  to  be  observed  that  the  principle  upon  which  the 
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enactment  in  the  registry  laws  proceeded,  which  preferred 
a  subsequent  deed  if  registered  to  a  prior  deed  not  regis- 
tered, was  that  of  fraud  ;  the  language  of  the  statutes  was, 
every  deed  "shall  he  adjudged  fraudulent  and  void, 
against  any  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration,  unless  a  memorial  of  such  deed,"  &c., 
''under  which  such  subsequent  purchaser  or  mortgagee 
claims,"  &c. 

The  Court  of  Chancery,  however,  in  the  exercise  of  its 
power  of  interfering  for  the  suppression  of  all  frauds,  and 
the  protection  of  all  persons  injured  thereby,  held  that  it 
was  fraudulent  in  one  having  notice  of  the  execution  of 
the  prior  deed,  although  not  registered,  to  purchase  the 
land  so  conveyed  by  such  prior  deed ;  and  accordingly  in 
such  a  case,  although  the  subsequent  purchaser  should  have 
registered  his  deed  first,  it  deprived  him  of  the  benefit  of 
such  registration,  notwithstanding  |the  registry  laws,  upon 
the  ground  of  fraud. 

Now  the  31  Vic.  ch.  20,  0.,  divests  equitable  mortgages 
and  all  other  equitable  claims  of  the  exceptional  protec- 
tion from  the  operation  of  the  clause  as  to  prior  registration 
theretofore  extended  to  them,  for  it  not  only  does  not  re- 
enact  the  exception  relating  to  them,  but  section  68 
expressly  enacts  tliat  ''No  equitable  lien,  charge,  or  interest 
affecting  land  shall  be  deemed  valid  in  any  Court  in  this 
Province  after  this  Act  shall  come  into  operation,  as  against 
a  registered  instrument  executed  by  the  same  party,  his 
heirs  or  assigns." 

As  this  68th  section  was  introduced  for  the  purpose  of 
thus  depriving  equitable  charges  of  the  exceptional  protec- 
tion from  the  operation  of  the  Registry  laws  which  they 
before  enjoyed,  so,  as  it  seems  to  me,  this  67th  section 
was  introduced  with  the  intention  of  adopting,  as  part  of 
the  statute  law,  that  doctrine  of  Equity,  which  was  there- 
tofore the  law  of  the  Court  of  Chancery  only,  which 
avoided  as  fraudulent  the  registration  of  a  subsequent 
deed  executed  to  a  person  having  notice  of  a  prior  deed 
conveying  the  same  land  to  another,  although  such  prior 
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deed  was  not  registered ;  but  by  some  mistake,  either  of 
the  draftsman  or  of  the  corrector  of  the  press,  the  lan- 
guage used,  when  we  Come  to  scrutinize  it,  if  the  clause 
is  to  have  effect  in  a  case  coming  literally  within  it,  enun- 
ciates a  principle  so  remote  from  every  thing  just  and 
equitable,  that  we  could  have  no  difficulty  in  seeing,  if  we 
could  judge  of  the  intention  of  the  Legislature  otherwise 
than  by  the  language  used,  that  the  introduction  of  such 
a  principle  was  never  contemplated. 

The  clause  reads  thus  : — "Priority  of  registration  shall  in 
all  cases  prevail,  unless,"  &c. 

This  language,  I  think,  we  must  read  ,  as  declaring  that 
priority  of  registration  shall  not  prevail  in  the  excepted 
case.  ■ 

Richards,  C.  J.,  in  Bondy  v.  Fox,  29  U.  C.  R.  64,  although 
the  construction  of  the  clause  was  not  necessary  for  the 
determination  of  that  case,  has  expressed  his  opinion  that 
the  object  of  the  clause  is  to  confine  the  rights  of  a  Court 
of  Equity  to  grant  relief  to  those  cases  in  which  there  was 
actual  and  not  merely  constructive  notice.  Still  it  is  a  de- 
claration by  the  Legislature  adopting  as  part  of  the  statute 
law,  a  rule  of  equity,  which  theretofore  had  been  a  creation 
and  law  of  the  Court  of  Equity  only,  to  the  extent  that 
priority  of  registration  should  not  prevail  in  such  a  case  of 
actual  notice,  and  it  in  effect  annulled  a  rule  of  equity  in 
so  far  as  the  registry  law  was  concerned  in  a  case  of  con- 
structive notice  only. 

Now  so  long  as  this  doctrine  as  to  notice  was  the  law  of 
a  Court  of  Equity  only,  it  is  obvious  that  it  was  only  in  a 
Court  of  Equity,  where  alone  the  law  was  recognized,  that 
any  question  as  to  it  could  be  raised  or  enforced,  but  being 
once  adopted  by  the  statute  law  as  a  principle  sound  and 
just,  it  is  no  longer  merely  the  law  of  a  Court,  but  the 
law  of  the  land  declared  in  the  general  statutes  ;  and  I  can- 
not see  why,  being  so  adopted,  its  operation  should  any 
longer  be  limited  to  any  particular  Court,  nor  why  the 
statute  should  not  receive  the  same  construction,  nor  why 
effect  should  not  be  given  to  it,  in  every  Court  in  which 
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justice  is  administered,  when  the  facts  pointed  to  in  the 
clause  appear. 

It  is  the  same  statute  which  sets  aside  the  common  law 
to  defeat  the  effect  of  a  prior  deed  as  a  fraud  upon  a  sub- 
sequent purchaser  for  value,  if  not  registered,  which  adopts 
as  law  that  doctrine  of  the  Court  of  Chancery  which  sets 
aside  as  fraudulent  the  prior  registration  under  the  statute 
of  a  subsequent  deed,  although  for  value,  when  the  pur- 
chaser had  actual  notice  of  such  prior  deed  at  the  time  of 
his  purchase.  I  cannot,  therefore,  see  why  both  these  pro- 
visions should  not  have  full  effect  given  to  them  in  every 
court  wherein  the  title  to  the  land  comes  in  question,  ac- 
cordingly as  the  evidence  in  each  case  shall  require.  If  a 
principle  of  equity  is  so  sound  as  to  be  introduced  into  the 
statute  law,  why  should  it  not  be  recognized  and  acted 
upon  in  every  Court  ? 

But  reading  the  67th  section  as  declaring  that  prior  regis- 
tration shall  not  prevail  in  the  excepted  case,  it  is  not  in 
reality  a  doctrine  of  equity,  but  the  reverse,  which  literally 
is  expressed.  It  will  then  read  thus  : — "  Priority  of  regis- 
tration shall  not  prevail,  if  before  such  prior  registration 
the  party  claiming  under  the  prior  registration  shall  have 
had  actual  notice  of  the  prior  instrument."  Now,  to  give 
literal  effect  to  this  clause  would  be  to  deprive  a  pur- 
chaser for  valuable  consideration  without  any  notice  what- 
ever of  the  prior  instrument  before  he  got  his  deed  and 
paid  his  purchase  money,  if  actual  notice  of  such  prior 
instrument  should  be  brought  home  to  him  in  the 
interval  between  his  getting  his  deed  and  putting  it  on 
registry. 

Now,  the  point  seems  to  be — because  of  a  moral 
conviction  that  what  is  thus  expressed  could  not  have  been 
intended,  can  we  reject  the  clause  wholly  from  the  act, 
and  give  it  no  operation  at  all,  even  in  a  case  coming  pre- 
cisely within  the  equitable  doctrine — namely,  where  the 
subsequent  purchaser  had  actual  notice  of  the  prior  instru- 
ment before  the  execution  of  the  subsequent  deed,  and 
where  in  fact  the  subsequent  deed  was  executed  for  the 

8— VOL.  XXIII  CP, 


58  COMMON  PLEAS,  HILARY  TERM,  36* VIC,  1873. 

very  purpose  of  defeating  the  prior  deed  through  the  me- 
dium of  the  registry  laws  ?  If  the  doctrine  of  actual  notice 
as  administered  in  the  Court  of  Chancery  had  been  what 
was  literally  expressed  in  the  section,  I  should  have 
thought,  without  doubt,  but  for  the  opinion  of  Richards, 
C.  J.,  to  the  contrary,  that  the  same  construction  and  effect 
should  be  given  to  the  section  in  all  Courts  ;  and  that  we 
should  not  be  justified  in  remitting  the  parties  to  a  Court 
of  Equity  to  obtain  relief  upon  a  principle  no  longer  pecu- 
liar to  that  Court  as  a  creation  of  the  Court  itself,  but 
which  is  introduced  into  the  statute  law. 

My  moral  conviction  is,  that  this  was  the  intention  of 
the  Legislature,  although  the  language  literally  does  not 
express  the  •  equitable  doctrine.  I  have  come,  however,  to 
the  conclusion,  that  as  we  have  no  means  of  judging  of  the 
intention  of  the  Legislature  otherwise  than  by  the  language 
used,  we  must  give  effect  to  the  clause  as  it  is  expressed. 
No  doubt  the  mistake  has  only  to  be  pointed  out  to  the 
Legislature  to  be  rectified;  and  fortunately  the  facts  of  this 
case  are  such  as  to  avoid  the  registration  of  the  subsequent 
deed  upon  the  ground  of  notice,  the  party  having  not  only 
had  actual  notice  of  the  prior  deed  before  the  execution  of 
the  subsequent  one,  but  having  procured  the  subsequent 
deed  to  be  executed  for  the  express  purpose  of  obtaining 
preference  by  registration.  The  notice  having  thus  been 
before  the  execution  of  the  subsequent  deed,  must  have  been 
had  before  its  registration,  and  therefore  the  case  before  us 
is  within  the  purview  of  the  section. 

I  agree,  therefore,  in  thinking  that  the  rule  to  set  aside 
the  nonsuit  should  be  discharged. 

Galt,  J.,  concurred. 

Bule  discharged. 
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RoAF  V.  Garden  et  al. 

Landlord  and  tenant — Acceptance  of  rent — Efect  of — Amount  awarded  for 
buildingn — Receipt  of  same  after  time  agreed  upon. 

In  a  lease  for  21  years,  ending  on  the  Ist  September,  1872,  it  was 
covenanted  that  on  the  expiration  thereof  the  lessor,  one  R.,  should,  at 
his  option,  either  pay  within  30  days  the  value  of  the  buildings,  or  re- 
new for  a  further  term  of  21  years  ;  such  value  and  the  rent  to  be  de- 
termined by  arbitration.  On  the  expiration  of  the  lease,  an  agreement 
of  reference  was  entered  into,  between  C,  the  lessee,  one  B.,  to  whom  C. 
had  mortgaged  his  interest,  and  R,.,  the  award  to  be  made  by  the  30th 
of  September  ;  but  it  was  agreed  that,  should  the  award  not  be 
made  by  that  time,  and  R,  should  elect  to  pay  for  the  buildings, 
he  should  pay  the  sum  awarded  within  a  week  after  the  award,  and  the 
extension  of  time  should  be  taken  as  a  covenant  in  the  lease.  The  par- 
ties enlarged  the  time  for  making  the  award  until  the  1st  November,  and 
on  the  26th  of  October  the  umpire  made  his  award.  R.  elected  to  pay 
for  the  buildings,  but  the  amount  awarded  was  not  paid  to  the  mortgagee, 
the  person  entitled  to  receive  it,  until  the  5th  of  November,  more  than 
a  week  after  the  award  was  made.  Defendants  were  tenants  under  C, 
their  terms  were  unexpired  when  this  action  was  brought,  and  they  had 
paid  their  rents  to  C.  for  the  quarter  ending  on  the  IsiOctober.  On  the  18th 
September,  R.  leased  the  premises  to  the  plaintiff,  and  after  R.  had  paid 
for  the  buildings,  the  plaintiff  demanded  possession  from  defendants,  which 
they  refused  to  give,  and  informed  plaintiff  of  their  having  paid  their 
quarter's  rent  to  C.  The  plaintiff  then  called  on  C,  who  paid  to  him  the 
proportion  of  the  rent  which  he  had  received  for  the  period  between  the 
expiration  of  O's.  lease,  and  the  1st  of  October. 

Held,  that  the  receipt  of  the  rents  by  plaintiff  from  C.  was  no  evidence  of 
a  recognition  of  an  existing  tenancy  between  plaintiff  and  defendants,  for 
there  was  no  direct  deidiiig  with  the  tenants  themselves,  and  the  fact  of 
plaintiff  demanding  possession,  and  only  being  paid  a  fractional  part  of 
the  quarter's  rent  paid  by  the  tenants  to  C,  repelled  the  idea  of  any  in- 
tention to  recognize  defendants  as  his  tenants. 

Hetdj  also,  that  the  fact  of  11.  not  having  paid  the  amount  awarded  for  the 
buildings  within  the  week,  did  not  deprive  him  of  his  right  of  election, 
and  so  enable  C.  to  hold  for  a  further  term  of  21  years  ;  for  B.  being  the 
proper  person  to  receive  the  amount,  might  extend  the  time  for  paying  it. 

The  plaintiff,  therefore,  was  held  entitled  to  maintain  ejectment  against 
defendants. 

Ejectment — Tried  before  Morrison,  J.,  without  a  jury, 
at  Toronto,  at  the  Winter  Assizes  of  1872. 

The  facts  appeared  to  be  as  follows  :  The  plaintiff  claimed 
under  a  lease  from  R.  The  defendants  claimed  as  tenants 
of  C. 

The  plaintiff's  title  was  admitted,  but  it  was  contended 
that  the  defendants  w^ere  entitled  to  a  verdict  under  the 
following  circamstances :  C.  was  the  lessee  of  R.  under  a 
lease  for  21  years,  which  lease  expired  on  the  1st  of  Sep- 
tember, 1872.    By  the  terms  of  the  lease  as  set  out  iu  the 
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award  and  agreement  hereinafter  mentioned,  (the  lease  was 
not  produced,  but  it  was  admitted  that  it  was  correctly 
recited  in  the  award  and  agreement.)  R.  covenanted  with 
C, — "  that  at  the  expiration  of  the  said  term  of  21  years, 
he  should  or  would  pay,  or  cause  to  be  paid,  within  thirty  ' 
days  after,"  &;c.,  "  the  just  and  proper  value  at  that  time  of 
such  buildings  and  improvements  as  might  be  erected  or 
standing  on  the  premises,  or  else  would  execute  another 
lease  for  the  further  term  of  21  years,  at  the  option  of  the 
said  R. the  value  of  the  buildings  and  the  amount  of  the 
rent  to  be  settled  by  arbitration.  The  award  then  recited 
an  assignment  by  way  of  mortgage  by  the  said  C.  to  one 
B,  It  then  stated  that  differences  had  arisen  between  the 
parties,  and  that  it  had  been  agreed  that  the  said  differ- 
ences should  be  referred  to  the  award  of  two  persons 
named,  and  in  case  they  could  not  agree  to  the  award  of 
such  third  person  as  the  said  two  persons  might  name,  so 
as  such  award  be  made  and  ready  to  be  delivered  on  or 
before  the  30th  of  September,  or  such  further  time,  not  ex- 
ceeding two  weeks,  as  the  said  arbitrators  or  umpire  should 
enlarpfe  to  ;  and  it  was  further  ao^reed  that  the  said  arbitra- 
tors  should  have  power  to  call  for  the  production  of  books 
and  papers  by  either  of  the  said  parties,  and  to  examine 
witnesses ;  and  it  was  mutually  agreed  that  in  case  the 
award  should  not  be  made  and  ready  to  be  delivered  before 
the  said  30th  of  September,  and  the  said  R.  should  elect 
to  take  and  pay  for  the  buildings,  then  the  said  K  should 
pay  or  cause  to  be  paid  within  one  week  from  the  day  of 
the  delivery  of  the  said  award  the  amount  as  awarded,  and 
that  the  extension  of  time  should  be  taken  and  considered 
as  a  covenant  in  the  lease. 

This  agreement  was  dated  the  24th  October,  1872,  and 
was  under  the  hands  and  seals  of  C,  R.,  and  B.  The 
award  then  stated  that  the  two  arbitrators  appointed  S. 
to  be  the  third  arbitrator  in  case  they  disagreed,  and 
enlarged  the  time  for  making  their  award  until  the  14th 
of  October.  It  then  recited  that  the  two  arbitrators  could 
not  agree,  and  that  the  parties  enlarged  ihe  time  for 
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making  the  award  until  the  1st  of  November ;  that  S.  had 
then  taken  upon  himself  the  burthen  of  the  reference,  and 
had  made  his  award  on  the  26th  of  October. 

R.  elected  to  pay  for  the  buildings.  The  defendants 
were  tenants  under  C,  and  their  terms  were  unex- 
pired when  this  action  was  brought.  They  had  paid  their 
rents  to  C.  up  to  the  1st  of  October.  This  was  for  a 
period  subsequent  to  the  expiration  of  C.'s  original  lease, 
but  anterior  to  the  making  of  the  award.  The  money 
awarded  was  not  paid  or  arranged  with  the  agent  of 
the  mortgagee,  the  party  entitled  to  receive  it,  until  about 
the  4th  or  5th  of  November. 

The  lease  to  the  plaintiff  w^as  dated  the  18th  of  Septem- 
ber, before  the  time  when  the  award  was  made,  and 
was*  to  commence  from  the  1st  of  September.  After  the 
matter  had  been  arranged  with  the  agent  of  the  mortgagee, 
the  plaintiff  called  upon  the  defendants,  and  told  them  that 
he  was  their  landlord,  and  that  he  wanted  possession  of  the 
premises  ;  they  refused  to  give  possession,  and  stated  that 
they  had  paid  their  rent  to  C.  to  the  1st  of  October,  their 
quarter's  rent.  This  application  to  the  tenants  must  have 
been  after  the  6th  and  before  the  26th  November.  After 
the  plaintiff  heard  from  the  tenants  that  they  had  paid  their 
rent  up  to  the  1st  of  October,  he  called  on  the  agent  of  C. 
to  know  the  amounts,  and  he  received  a  memorandum  of 
them  which  was  as  follows  : — 


QUARTER.  MONTH 

Garden  $225  00  $75  00 

J.  H.  Swan                      112  50  37  50 

Davis                              75  00  25  00 

Wood                              60  00  20  00 

Stovel                           230  00  76  67 

Sadd                              60  00  20  00 

Finnegan                        100  00  33  33 


$287  50 

He  then  called  on  C,  and  on  the  26th  November  he  re- 
ceived from  him  a  cheque  in  favour  of  C's.  agent,  which  was 
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endorsed  by  the  agent  to  him,  and  he  then  signed  a  receipt 
at  the  foot  of  the  above  memorandum  as  follows : 

"  Received  a  cheque  of  Mr.  Cameron  for  $287.50,  for  above 
rents,  this  26th  Nov.,  '72.  Jas.  R.  Roaf." 

Upon  this  evidence  being  given  the  learned  J udge  en- 
tered a  verdict  for  the  defendants,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  in  his  favour. 

In  this  term,  English  obtained  a  rule  calling  upon  the 
defendants  to  show  cause  why  a  verdict  should  not  be  en- 
tered for  the  plaintiff,  pursuant  to  the  leave  reserved,  on  the 
ground  that  the  plaintiff  was  entitled  to  recover ;  and  that 
there  was  no  evidence  that  he  had  recognized  defendants  as 
his  tenants,  or  entitled  to  hold  possession  as  his  tenants. 

In  the  same  term,  J.  H.  Cameron,  Q.  C,  shewed  cause. 
The  plaintiff  by  knowing^  accepting  the  rents  from 
C,  made  the  tenants  his  tenants,  confirming  their  ten- 
ancies, and  therefore  cannot  now  treat  them  as  trespas- 
sers, and  bring  ejectment ;  moreover,  as  the  amount  of  the 
compensation  awarded  for  the  buildings  was  not  paid 
within  the  week,  the  right  of  election  on  the  lessee's  part 
v/as  put  an  end  to,  and  the  mortgagee  had  no  power  to 
receive  the  amount,  so  as  to  bind  C.  who  was  therefore 
entitled  to  hold  for  a  further  term  of  21  years. 

English,  contra.  As  to  the  amount  not  being  paid  within 
the  week,  C.  is  precluded  from  raising  any  question 
as  to  the  performance  of  the  aw^ard,  as  the  defendants  do 
not  raise  it  under  their  notice  of  title  ;  at  all  events  he 
cannot  avail  himself  of  the  plaintiff's  default  to  take  up  the 
award,  as  on  such  default  the  jnortgagee  should  have  done 
so,  and  then  treated  with  the  plaintiff.  C.  is  bound  by 
the  act  of  his  mortgagee,  and  as  she  received  the  amount 
he  cannot  now  question  her  right  to  do  so  ;  and  the  very 
fact  of  his  paying  the  rents  to  the  plaintiff',  clearly  shows 
that  he  recognized  the  award  and  the  settlement  come  to 
between  his  mortgagee  and  R. 

As  to  the  plaintiff  accepting  the  rents,  and  thereby  con- 
firming the  tenancies.  In  order  to  create  t"he  presumption 
of  a  tenancy  from  the  payment  of  rent,  it  must  be  paid 
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in  reference  to  a  year  or  some  aliquot  portion  of  a  year ; 
and  the  defendants  are  at  most  only  tenants  at  will,  and 
plaintiff  can  eject  them  at  any  time.  There  must  also  be 
mutuality  between  the  parties  ;  and  here  if  the  tenants  had 
not  paid  the  next  quarter's  rent,  the  plaintiff  could  not  have 
distrained:  Doe  dem.  Lorcly.Crago,  6  C.  B.  90 ;  Braythiuayte 
V.  Hitchcock,  10  M.  &  W.  494 ;  Doidge  v.  Boivers,  2  M.  &; 
W.  365  ;  Richardson  v.  Langridge,  4  Taunt.  128.  The  fact 
of  the  plaintiff  demanding  the  premises  from  the  defendants 
prior  to  his  receiving  the  rents  clearly  showed  that  there 
was  no  intention  on  his  part  to  recognize  them  as  his 
tenants.  However,  as  the  rents  were  paid  by  C.  and 
not  by  the  defendants,  it  is  no  act  of  theirs,  and  therefore 
no  presumption  of  recognition  can  be  raised  :  Mayor  of 
Thetford  v.  Tyler,  8  Q.  B.  95  ;  Roe  dem.  Briine  v.  Prideaux, 
10  East  158;  Woodfall  L.  &  T.,  10th  ed.,  148-9  ;  Cole  on 
Ejectment,  444  ;  Smith  L.  S  T.  65. 

Galt,  J. — The  learned  counsel  for  the  defendants  made 
two  points :  First,  that  the  receij^t  of  the  sum  of  S287.50, 
was  a  recognition  of  the  tenancy;  and,  second,  that 
although  the  mortgagee  had  power  to  receive  the  sum 
awarded,  if  it  had  been  paid  within  a  week  after  the  award 
was  made,  yet  that  she  had  no  right  to  receive  it  after- 
wards, and  consequently  that  the  right  of  election  by  the 
owner  had  been  determined,  and  the  .original  lessee  was 
entitled  to  hold  for  an  additional  term  of  21  years,  and 
therefore  that  the  plaintiff  could  not  maintain  this  action. 

In  the  case  of  Doe  dem.  Martin  v.  Watts,  7  T.  E.  83,  it 
was  held  that  the  learned  Judge  who  had  nonsuited  the 
plaintiff  at  the  trial,  was  right,  under  these  circumstances : 
It  appeared  that  the  defendant  was  tenant  of  the  premises 
under  a  lease  which  had  been  granted  by  a  tenant  for  life, 
which  lease  was  void  as  against  the  plaintiff  who  was  the 
remainderman,  having  been  made  in  excess  of  his  power. 
After  the  death  of  the  tenant  for  life,  the  agent  of  the 
remainderman  applied  to  the  defendant  for  rent,  which  was 
paid  to  him,  and  this  was  held  by  the  Court  to  be  such  a 
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recognition  of  the  tenancy  of  the  -  defendant  as  to  entitle 
him  to  a  notice  to  quit. 

This  case  which  is  the  strongest  I  have  been  able  to  find 
in  favour  of  the  defendants,  differs  essentially  from  the 
one  before  us.  So  far  from  the  plaintiff"  applying  to  the 
defendants  for  rent,  or  recognizing  them  as  his  tenants,  the 
first  application  he  made  to  them  was  by  informing  them 
that  he  was  their  landlord  and  demanding  possession.  He 
was  then  informed  by  them  that  they  would  not  give  up 
possession ;  and  that  they  had  paid  rent  up  to  'the  1st  of 
October  to  their  lessor. 

The  title  of  their  lessor  had  ceased  on  the  1st  of  Septem- 
ber ;  and  the  plaintiff",  whose  term  commenced  on  the  1st  of 
September,  then  called  upon  the  previous  lessee,  and  re- 
quested payment  of  the  amount  received  by  him  from  the 
tenants.  It  was  quite  competent  for  the  plaintiff'  to  have 
treated  these  defendants  as  trespassers,  and  to  have  brought 
an  action  for  mesne  profits,  but  in  place  of  so  doing  he 
accepted  the  amount  which  the  defendants  had  already 
paid  from  the  person  to  whom  it  had  been  paid. 

In  the  case  of  Roe  dem.  Brune  v.  Prideaux,  10  East  158, 
at  p.  187,  Lord  Ellenbprough,  in  giving  judgment,  says, 
"  The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a 
tenancy  was  subsisting  during  the  yjeriod  for  which  that 
rent  was  paid  ;  and  if  no  other  tenancy  appear,  the  pre- 
sumption is,  that  that  tenancy  was  from  year  to  year." 

It  is  impossible  to  hold  that  the  receipt  of  the  money  in 
this  case  can  be  considered  as  evidencing  a  recognition  of  any 
existing  tenancy  bet>veen  the  plaintiff'  and  the  defendants, 
for  several  reasons :  First — It  was  not  paid  by  the  defendants 
to  the  plaintiff".  Second — Before  it  was  received  by  the  plain- 
tiff* he  had  notified  the  defendants  that  their  tenancy  was 
at  an  end,  and  he  had  demanded  possession.  And,  lastly, 
it  was  based  on  an  arrangement  made  between  the  original 
lessee  and  the  plaintiff*,  and  not  between  the  plaintiff*  and 
the  defendants. 

Suppose,  if  after  this  money  had  been  received  by  the 
plaintiff*  he  had  levied  a  distress  for  the  next  quarter's  rent, 
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could  such  a  distress  have  been  upheld  ?  In  my  opinion 
it  could  not,  for  the  reason  that  the  defendants  had  been 
no  parties  to  the  arrangement,  and  could  urge  with  truth 
that  they  were  not  tenants  to  the  plaintiff. 

As  regards  the  second  objection — The  award  was  made 
on  the  26th  of  October,  and  the  settlement  with  the  mort- 
gagee was  not  made  until  about  the  5th  or  6th  of  Novem- 
ber. The  agreement  to  which  reference  has  been  made 
was  between  the  owner,  the  original  lessee,  C.  and  the 
mortgagee,  B.  It  was  admitted  on  the  argument  that  B. 
was  the  party  to  whom  the  money  was  to  be  paid,  and  the 
time  within  which  the  money  was  to  be  paid  over  was 
stated  to  be  one  week  after  the  award  was  made.  I  can 
see  no  reason  why  B.  might  not  extend  the  time  of  settle- 
ment of  the  award  beyond  the  week  so  limited.  No 
authority  was  cited  in  support  of  the  contention  that  she 
could  not  do  so,  and  I  can  imagine  no  reason  .why  such 
should  not  be  the  case. 

The  rule  should,  therefore,  in  my  opinion,  be  made  abso- 
lute to  enter  a  verdict  for  the  plaintiff. 

Hagarty,  C.  J. — I  see  nothing  whatever  in  the  point  as  to 
the  receipt  of  the  money  after  the  day  on  which  it  is  con- 
tended it  should  have  been  paid.  The  person  admitted  to 
be  the  proper  recipient,  as  assignee  of  the  term,  received  it ; 
and  that,  as  I  can  understand,  is  an  end  of  it. 

As  to  the  receipt  of  rent  and  its  effect.  If  the  plain- 
tiff had  received  rent  as  rent  from  the  under-tenants,  it 
would  have  been  evidence  to  ^o  to  a  jury  to  establish  a 
recognition  of  an  existing  tenancy.  Here  the  pl&intiff,  as 
termor  from  the  1st  of  September,  would  be  entitled  to  com- 
pensation for  the  use  and  occupation  of  the  premises.  He 
informed  the  tenants  that  they  must  leave.  He  then  told 
their  landlord,  the  first  lessee,  that  he  should  be  paid  for 
the  occupation.  The  lessee  had  then  received  payment 
from  his  under-tenants  up  to  the  1st  October.  The  plain- 
tiff said  he  ought  to  get  the  rent  for  October,  and  received 
payment  therefor  from  the  lessee. 
9 — VOL.  XXIII  CP. 
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As  a  measure  of  charge  for  use  and  occupation,  the 
amount  paid  by  the  under-tenants  was  a  fair  criterion. 

Now,  what  could  be  set  up"  by  such  a  transaction  ? 
There  was  no  direct  dealing  with  the  under-tenants,  whose 
existing  interests  as  between  them  and  their  landlord  could 
alone  be  set  up.  The  landlord  had  nothing  in  himself  as 
against  the  plaintiff  to  be  set  up.  The  very  fact  that  it  was 
only  a  fractional  part  of  the  i|uarter's  rent  that  was  paid, 
repels  any  idea  that  there  could  be  any  intention  to  recog- 
nize the  under-tenants'  interests. 

I  think  the  rule  must  be  absolute  to  enter  a  verdict  for 
the  plaintiff*. 

G WYNNE,  J.,  concurred. 

Rule  absolute. 


Ferguson  v.  The  Corporation  of  the  Town  of  Galt. 

Railway  Contract — Certificate  of  Engineer — Condition  precedent — Waiver — 

Pleading. 

Declaration  on  the  common  counts. 

The  fifth  plea  referred  to  a  sealed  contract  set  out  in  the  fourth  plea,  made 
between  plaintiff  and  defendants,  whereby  the  plaintiff  for  a  lump 
sura,  $22,123,  agreed  to  build  a  railway  from  Gait  to  Doon,  which 
•  was  to  cover  all  extras  of  every  kind,  except  as  specified ;  and  then 
averred  that  it  was  further  agreed  by  said  contract,  that  approximate 
estimates  should  be  made  every  month,  until  the  work  was  completed, 
of  the  work  done  the  Dreceding  month,  and  certified  in  writing  by 
defendants'  engineer  :  that  75  per  cent  of  such  estimate  should  be  paid 
to  the  plaintiff  on  or  before  the  15th  of  each  month,  until  the  completion 
of  the  whole  work  to  the  satisfaction  of  said  engineer  :  that  all  p#- 
centages  retained  by  defendants  during  the  progress  of  the  work, 
should  be  paid  to  the  plaintiff  upon  the  certificate  in  writing  of  the 
completion  of  the  work  being  granted  by  the  engineer  :  that  the  plain- 
tiff's alleged  cause  of  action  was  for  the  work  alleged  to  have  been 
done  by  him  in  performance  of  his  said  contract  in  respect  of  the  work 
embraced  'therein :  that  one  D.  C.  0.  was  defendants'  engineer  in 
charge;  that  defendants  had  paid  the  plaintiff  75  per  cent,  of  the 
approximate  estimates  ;  and  that  no  certificate  of  the  completion  of 
the  work  had  been  procured  or  applied  for  by  the  plaintiff,  or  granted 
by  the  engineer,  &c. ;  and  so  said  percentages  are  not  payable  to  the 
plaintiff'. 

Sixth  plea,  except  as  to  th3  same  sum  :  that  by  the  contract  it  was  pro- 
vided that  all  disputes,  either  as  to  quantities  of  work  to  be  done 
over  and  above  that  of  the  coptract,  and  defined  in  specifications,  or 
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as  to  the  quantity  of  work  done  by  the  plaintiff,  and  the  amount  of 
the  same  demanded  by  the  contract,  should  be  determined  solely  by 
the  engineer,  whose  decision  on  all  questions  pertaining  to  the  contract 
should  be  final ;  and  the  defendants  say  that  the  plaintiff'^ s  alleged 
cause  of  action  was  for  work  alleged  to  have  been  done  by  himunder 
said  contract :  that  D.  C.  O.  was  the  engineer  in  charge,  and  that  he 
has  not  determined  or  decided  that  the  plaintiff  has  performed  any 
work  over  and  above  that  of  the  contract,  or  that  the  plaintiff  is  entitled 
to  recover  from  the  defendants  any  sum  whatever. 

Replication  to  the  fifth  plea  :  that  before  action  defendants  accepted  and 
received  from  the  plaintiff  all  the  work  mentioned  and  referred  to  in 
the  fifth  plea,  and  waived  any  rights  they  had  to  the  production  or 
procurement  by  plaintiff'  from  the  enginesr  of  the  certificates  of  com- 
pletion, and  defendants  so  relieved  the  plaintiff  from  any  obligation  to 
procure  such  certificate. 

Held,  on  demurrer:  1.  Pleas  good,  for  it  being  admitted  by  the  demurrer 
that  the  cause  of  action  was  for  work  done  under  the  sealed  contract, 
the  plaintiff  could  not  recover  without  the  stipulated  certificate  or  the 
decision  of  the  engineer.    2.  Replication  bad. 

Declaration  on  the  common  counts,  for  work  and 
labour,  &c. 

Fourth  plea,  except  as  to  the  sum  of  $2,212.30  paid 
into  Court:  That  by  an  indenture  made  on  the  16th  day 
of  April,  between  the  plaintiff  of  the  first  part,  and  the 
defendants  of  the  second  part,  it  was  witnessed,  that  in 
consideration  of  the  lump  sum  of  $22,123.00,  agreed  to 
be  paid  by  the  defendants  to  the  plaintiff  in  the  manner 
therein  described,  he,  the  plaintiff,  covenanted,  promised, 
and  agreed  to  and  with  the  defendants,  that  he  would  do, 
perform,  and  execute  the  whole  of  the  work  required  to 
be  done,  performed,  and  executed  in  and  for  the  construc- 
tion and  building  the  road  way,  or  railway  as  shown  on 
the  map  and  profiles,  and  mentioned  and  referred  to  in  the 
specifications  thereinafter  referred  to,  between  the  town 
of  Gait,  and  the  village  of  Doon,  in  the  county  of  Water- 
loo, to  connect  with  the  then  existing  line  of  railway  on 
the  south  side  of  the  township  of  Waterloo  road,  at  the 
said  village  of  Doon  ;  and  that  he,  the  said  plaintiff,  would 
at  his  own  cost  and  outlay  furnish  all  materials  of  every 
description  which  should  or  might  be  necessary  for  build- 
ing and  constructing  the  said  roadway  or  railway  to  sub- 
grade  or  formation  level,  ready  to  receive  the  permanent 
way.  And  it  was  by  the  said  indenture  further  witnessed. 
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that  in  consideration  of  the  said  covenant  and  agreement 
on  the  part  of  the  plaintiff,  the  defendants  covenanted, 
promised,  and  agreed  to  and  with  the  plaintiff,  that  they, 
the  defendants  should  and  would,  well,  and  truly  pay  to 
the  plaintiff  for  the  construction  and  building  the  said  road- 
way or  railway,  and  furnishing  materials  therefor  as  afore- 
said, the  said  lump  sum  of  $22,123.00;  and  it  was  by  the 
said  indenture,  amongst  other  things,  further  witnessed,  that 
the  plaintiff  and  defendants  thereby  covenanted  and  agreed 
that  the  said  contract  price  or  lump  sum  of  822,123.00, 
was  to  be  held  to  cover  all  extras  of  every  kind,  saving 
those  arising  from  change  of  location  or  grades  ;  and  that 
the  said  contract  price  or  sum  of  $22,123.00  should  be  held 
to  be  full  payment  and  compensation  for  all  the  work  em- 
braced in  or  contemplated  in  the  said  contract,  and  that 
the  plaintiff  should  not  upon  any  pretext  whatever  be  en- 
titled to  claim  any  additional  sum  for  alleged  extra  work 
beyond  that  provided  and  specified  therein,  in  the  matter 
of  the  location  of  the  line,  gradients,  and  widths  of  cut- 
tings. And  the  defendants  aver  that  the  plaintiff's  alleged 
cause  of  action  in  the  declaration  mentioned  is  for  and  in  re- 
spect of  work  alleged  to  have  been  done  by  him,  and 
materials  alleged  to  have  been  furnished  by  him  in  the 
performance  and  execution  of  the  said  contract,  aiid  of  the 
covenants,  promises,  and  agreements  of  him,  the  said  plain- 
tiff, as  aforesaid,  and  that  the  same  was  embraced  in  and 
contemplated  in  the  said  contract  and  indenture ;  and  the 
defendants  aver,  that  neither  the  location  of  the  said  rail- 
way, nor  the  grades  specified  in  the  said  contract  and 
indenture  were  changed  ;  and  that  neither  the  said  alleged 
cause  of  action,  nor  any  part  thereof,  is  for  any  extras  of 
any  kind,  arising  from  change  of  location  or  grades,  nor  for 
extra  work  in  the  matter  of  the  location  of  the  line  gradients 
or  widths  of  cuttings,  as  {)rovided  or  specified  in  the  said 
contract  and  indenture ;  and  the  defendants  aver  that  they 
have  well  and  truly  paid  to  the  plaintiff  for  the  construc- 
tion and  building  of  said  roadway  or  rail\.'ay,  and  furnish- 
ing materials  therefor  as  af  oresaid,  .the  .^  .'d  lump  sum  of 
$22,123.00. 
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Fifth  plea  :  that  by  the  said  indenture  in  the  fourth  plea 
mentioned,  and  by  the  said  agreement  and  contract  therein 
mentioned  and  referred  to,  it  was  further  witnessed  that 
the  plaintiff  and  the  defendants  covenanted,  promised,  and 
agreed  that  approximate  estimates  would  be  made  every 
month  until  said  work  should  be  completed,  of.  the  work 
done  during  the  then  preceding  month,  and  certified  in 
writing  by  the  engineer  of  the  defendants,  the  same  being 
based  upon  the  said  lump  sum  of  $22,123.00,  being  the  price 
of  the  said  contract  :  that  seventy-five  per  cent  of  the 
amount  of  such  estimates  would  be  paid  to  the  plaintiff'  on 
or  before  the  loth  day  of  each  month,  until  the  whole 
work  embraced  in  or  contemplated  by  the  said  contract 
should  be  completed  by  the  plaintiff  to  the  satisfaction  of 
the  said  engineer  :  that  all  percentages  retained  by  the 
defendants  during  the  progress  of  the  said  work  would, 
when  the  whole  of  the  said  work  should  be  completed  by 
the  plaintiff*  be  paid  to  the  plaintiff  upon  the  certificate  in 
writing  being  granted  to  that  effect  by  the  said  engineer. 
And  the  defendants  say,  that  the  plaintiff's  alleged  cause 
of  action  in  the  declaration  mentioned,  was  for  and  in 
respect  of  work  alleged  to  have  been  done  by  him  in  the 
performance  and  .execution  of  the  contract,  and  of  the 
covenants,  promises,  and  agreements  of  him,  the  plaintiff, 
therein  contained,  in  respect  of  the  work  embraced  in,  and 
contemplated  by  the  said  contract ;  and  the  defendants 
aver  that  one  David  Charles  O'Keefe  was  duly  appointed 
the  engineer  of  the  defendants,  in  charge  of  the  said  work, 
under  and  in  pursuance  of  the  said  contract  and  agree- 
ment :  that  they  have  paid  to  the  plaintiff  seventy -five  per 
cent,  of  the  amount  of  the  said  approximate  estimates  of 
the  said  work  ;  and  that  no  certificate  in  writing  to  the 
effect  that  the  said  work  has  been  completed  by  the 
plaintiff,  has  been  procured  by  the  plaintiff',  or  granted  by 
the  said  engineer,  nor  has  the  same  been  applied  for  by 
the  plaintiff,  nor  has  any  certificate  whatever  been  granted 
by  the  said  engineer  to  the  said  plaintiff,  and  so  the  said 
percentages  are  not  payable  to  the  plaintiff'. 


70  COMMON  PLEAS,  HILARY  TERM,  36  VIC,  1873. 


Sixth  plea  :  that  by  the  said  indenture  in  the  fourth  and 
fifth  pleas  mentioned,  and  by  the  said  contract  and  agree- 
ment therein  mentioned  and  referred  to,  it  was  further 
witnessed,  that  the  plaintiff*  and  the  defendants  covenanted, 
promised,  and  agreed  that  all  disputes  either  as  to  quanti- 
ties of  work  to  be  done  hy  the  plaintiff",  over  and  above 
that  of  the  said  contract,  as  particularly  mentioned  in  the 
fourth  plea,  and  defined  in  the  specifications  for  the  said 
work,  or  as  to  the  quantity  of  the  work  executed  by  the 
plaintiff",  and  the  amount  of  the  same  demanded  by  the  said 
contract,  should  be  determined  solely  by  the  engineer  of 
the  defendants,  whose  decision  on  the  questions  pertain- 
in  cr  to  the  said  contract  should  be  final  and  bindinfj  on  the 
plaintiff"  and  the  defendants.  And  the  defendants  say,  that 
the  plaintiff's  alleged  cause  of  action  in  the  declaration 
mentioned,  was  for  and  in  respect  of  work  alleged  to  have 
been  done  by  him  in  the  performance  and  execution  of  the 
said  contract,  and  of  the  covenants,  promises  and  agree- 
ments of  him,  the  plaintiflP,  therein  contained ;  and  the 
defendants  aver,  that  one  David  Charles  O'Keefe  was  duly 
appointed  the  engineer  of  the  defendants  in  charge  of  the 
said  works,  under  and  in  pursuance  of  the  said  contract, 
and  that  the  said  David  Charles  O'Keefe  has  not  deter- 
mined  or  decided  that  the  plaintiff"  has  performed  any 
work  over  and  above  that  of  the  said  contract  as  afore- 
said, or  that  the  plaintiff"  is  entitled  to  recover  from  the 
defendants  any  sum  of  money  whatsoever. 

Third  replication,  on  equitable  grounds,  to  the  fifth 
plea  :  that  the  defendants,  before  the  commencement  of 
this  suit,  accepted  and  received  from  the  plaintiff"  all  the 
works  mentioned  or  referred  to  in  the  said  fifth  plea,  and 
waived  any  right  the  defendants  had  to  the  production  to 
them,  or  the  procurement  by  the  plaintiff"  from  the  engi- 
neer in  the  said  fifth  plea  named,  of  a  certificate  in  writing 
to  the  eff*ect  that  the  work  in  the  said  fifth  plea  mentioned 
or  referred  to.  had  been  completed,  as  in  the  said  fifth  plea 
alleged;  and  the  defendants  so  relieved  the  plaintiflTfrom  any 
obligation  to  procure  or  produce  to  them  such  a  certificate. 
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The  plaintiff  also  demurred  to  the  fifth  and  sixth  pleas, 
on  the  following  grounds  : — 

That  the  said  fifth  plea  professes  to  answer  the  whole  of 
the  plaintiff's  claim,  or  cause  of  action,  and  instead  of  so 
doing,  answers  at  most  only  a  part  of  such  cause  ofaction» 
and  does  not  show  or  disclose  any  answer  to  more  than  a 
portion. 

That  the  said  sixth  plea  does  not  show,  nor  does  it  appear 
therein  or  thereby,  that  the  determination  therein  men- 
tioned of  the  disputes  therein  referred  to  by  the  engineer 
therein  named,  was  a  condition  precedent  to  the  right  of 
the  plaintiff  to  maintain  a  suit  at  law  in  regard  to  such 
disputes,  or  that  the  agreement  therein  mentioned  to  have 
such  disputes  so  determined,  was  anything  more  than  a 
contract  collateral  to  the  main  agreement  between  the 
parties  to  this  suit,  also  referred  to  in  the  said  sixth  plea ; 
and  the  allegations  in  this  respect,  in  the  said  sixth  plea, 
even  if  true,  are  not  sufficient  in  law  to  oust  this  Court  of 
jurisdiction  in  the  premises. 

The  defendants  demurred  to  the  plaintiff's  third  repli- 
cation to  the  fifth  plea,  on  the  following  grounds  : 

2.  The  said  replication  is  a  departure  from  the  declaration. 

3.  Even  if  the  defendants  waived  any  right  they  had  to 
the  certificate  mentioned  in  the  fifth  plea,  the  plaintiff  was 
bound  to  procure  such  certificate,  as  a  condition  precedent 
to  being  entitled  to  recover  the  percentages  withheld  as  in 
the  fifth  plea  alleged. 

In  this  term  the  demurrers  were  argued. 

Ferguson  for  the  plaintiff.  In  order  to  understand  the 
fifth  plea,  the  fourth  must  be  referred  to,  as  it  sets  out  the 
contract  referred  to  in  the  fifth  ;  but  the  plea  does  not 
answer  the  whole  cause  of  action ;  it  refers  to  a  contract 
upon  which  there  are  extras,  and  answers  the  lump  sum, 
but  'not  the  extras.  If  it  had  gone  on  to  say  there  were 
no  extras  it  would  be  good.  The  sixth  plea  is,  that  the 
parties  agreed  to  refer  disputes  to  the  engineer  of  defen- 
dants.   Now  the  point  is,  is  this  a  condition  precedent. 
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or  merely  a  collateral  one  ?  There  are  two  classes  of 
cases  :  L  Where  the  parties  by  the  terms  of  the  con- 
tract which  they  have  entered  into,  have  precluded  them- 
selves from  suing  until  they  have  complied  with  the 
condition  which  alone  gives  them  the  right  to  sue  ;  and, 
2.  Where  the  condition  is  only  collateral  to  the  contract, 
and  a  suit  will  lie,  although  the  condition  has  not  been 
complied  with.  The  present  case  comes  fully  within  the 
latter  class:  Griggs  v.  Billington,  27  U.  C.  K  520  ;  Scott 
V.  Avery,  5  H.  L.  Ca.  811 ;  Hamilton  et  al.  v.  Moore,  33 
U.  C.  R.  100.  As  to  the  replication  to  the  fifth 
plea  it  is  good.  The  defendants  accepted  the  work 
from  the  plaintiff,  and  thereby  admitted  completion,  and 
defendants  should  not  have  demurred,  but  have  rejoined. 
In  the  case  where  the  parties  cannot  help  accepting  the 
work  though  not  completed,  a  different  rule  governs,  as 
for  instance  where  a  person  contracts  to  build  a  house  on 
my  land  and  does  not  complete  it,  and  I  take  possession. 

1  can  do  so  and  do  not  thereby  waive  my  rights  to  say 
it  was  not  completed;  but  I  must  plead  these  facts. 

J.  K.  Kerr,  contra.  The  plaintiff  must  show  clearly  that 
all  conditions  precedent  were  performed,  and  the  acceptance 
must  be  by  deed.  To  recover  under  the  common  counts, 
you  must  show  an  executed  contract :  Lar}ipreU  v.  Billeri- 
cay  Union,  3  Ex.  283,  306  ;  Thames  Iron  Works  Co.  v. 
Royal  Mail  Steam  Packet  Co.,  13  C.  B.  N.  S.  358.  As  to 
the  waiver  of  the  certificate  :  Lyndsay  v.  Niagara, 
District  &c..  Insurance  Co.,  28  U.  C.  R.  326  ;  Scott  v. 
Niagara  District,  &c.,  Insurance  Co.,  25  U.  C.  R.  119. 
As  to  the  necessity  of  the  acceptance  and  waiver  being 
by  deed  :  Molson  v.  Bradhurn,  25  U.  C.  R.  457  ;  Calvin  v. 
Provincial  Insurance  Co.,  20  C.  P.  21 ;  Mantis  v.  Goodwyn, 

2  M.  &  G.  405  :  Bird  v.  Higginson,  6  A.  &  E.  824 ;  Goss  v. 
Lord  Nugent,  5  B.  &  Ad.  58.  As  to  the  case  suggested,, 
where  parties  cannot  help  themselves  and  are  obliged  to 
take  the  property,  although  not  in  accordance  with  the 
contract,  as  where  a  house  is  built  on  defendant's  land, 
see  Ellis  v.  Ilamlen,  3  Taunt.  52 ;  and  this  is  the  position 
in  which  the  defendants  were  placed  ;   and  as  to  this 
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point  and  the  whole  case,  see  Standing  v.  London 
Gas  Company,  21  U.  C.  R.  209.  The  money  was  only 
to  be  paid  on  the  completion  of  the  work.  The  plaintiff 
says  that  defendants  accepted  the  work,  but  he  should 
show  also  that  it  was  completed  :  Molson  v.  Bradhurn,  25 
U.  C.  R.  457 ;  Munro  v.  Butt,  8  E.  &  B.  738.  As  to  the 
certificate  being  a  condition  precedent  to  the  right  to  sue 
and  not  collateral ;  the  contract  clearly  shews  that  there 
was  to  be  no  debt  until  the  certificate  was  given :  Ekins 
V.  Corporation  of  Bruce,  30  U.  C.  R.  48  ;  Morgan  v.  Birnie, 
9  Bing.  672 ;  Scott  v.  Corporation  of  Liverpool,  3  DeG.  & 
J.  334 ;  Westwood  v.  Secretary  of  State  for  Lndia,  dx.,  7 
L.  T."  N.  S.  736 ;  Milner  v.  Field,  5  Ex.  829.  The  autho- 
rities clearly  shew  that  arbitration  may  be  a  condition 
precedent  in  a  contract :  Leake  on  Contracts,  519  ;  Braun- 
stein  V.  Accidental  Death  Insurance  Co.,  1  B.  &  S.  782 ; 
Elliott  V.  Royal  Exchange  Assurance  Co.,  L.  R.  2  Ex. 
237  ;  See,  also,  Jones  v.  St  John's  College,  L.  R.  6  Q.  B.  115. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  fifth  plea  is  demurred  to  as  professing  to  answer  all 
the  plain  tiff" 's  claim,  but  at  most  only  answering  a  part, 
and  as  being  no  defence. 

I  think  the  plea  is  good.  It  expressly  avers  that  the 
plaintifi*'s  cause  of  action  is  for  work  done  in  performance 
and  execution,  and  in  contemplation  of  the  sealed  contract. 

This  the  plaintiff  admits  to  be  true  by  his  demurrer, 
If  true,  therefore,  the  objection  that  the  stipulated  certifi- 
cate has  never  been  either  asked  for  or  obtained  must 
prevail. 

Therefore  the  plea  is  a  bar  to  the  present  declaration,  as 
it  would  be  to  a  declaration  framed  on  the  contract. 

The  sixth  plea  avers  that  by  the  contract  it  was  pro- 
vided, that  all  disputes,  either  as  to  quantities  of  work  to 
be  done  over  and  above  that  of  the  contract,  and  defined 
in  specifications,  or  as  to  the  quantity  of  the  work  done  by 
the  plaintiff,  and  the  amount  of  the  same  demanded  by 
jbhe  contract,  should  be  determined  solely  by  the  engineer, 
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whose  decisions  on  all  questions  pertaining  to  the  contract 
should  he  final  and  binding ;  and  defendants  say  that  the 
plainti^  's  alleged  cause  of  action  in  the  declaration  men- 
tioned, was  for  and  in  respect  of  work  alleged  to  have  been 
done  by  him  in  the  performance  and  execution  of  said 
contract  and  his  covenants  therein  ;  that  David  Charles 
O'Keefe  was  the  engineer  in  charge,  and  that  he  has  not  de- 
termined or  decided  that  the  plaintiff  has  performed  any 
work  over  and  above  that  of  the  contract,  or  that  the 
plaintiff  is  entitled  to  recover  from  the  defendants  any  sum 
whatever. 

This  is  demurred  to,  on  the  ground  that  the  engineer's 
determination  was  not  a  condition  precedent  to  the  plain- 
tiff's right  to  sue,  but  only  a  collateral  contract,  and  does 
not  oust  the  jurisdiction  of  the  Court. 

When  the  plaintiff  admits  by  his  demurrer  that  his 
cause  of  action  is  for  work  done  in  execution  of  the  con- 
tract and  of  his  covenants  therein,  he  brings  his  claim  within 
the  specialty,  and  is  remitted  to  his  remedy  thereon.  For 
workfdone  under  the  contract,  he  can  have  no  claim,  either 
as  to  price  or  quantity,  except  as  the  engineer  determines. 
He  is  not  to  be^paid  quantum  meruit  or  quamtum  valebat, 
but  to  be  paid  as  the  engineer  decides. 

It  is  quite  distinct  from  the  class  of  cases  where  there  is 
a  clear  contract  to  do  an  act  for  a  specified  price,  or  on  an 
insurance  contract,  with  a  clause  that  all  disputes  arising 
in  the  premises  are  to  be  referred  to  and  settled  by  and 
in  an  appointed  manner.  See  the  class  of  cases  referred  to 
in  Griggsy.  Billington,  27  U.  C.  K.  520. 

Here,  as  we  read  the  plea,  there  is  no  debt  or  demand,  un- 
less and  until  the  engineer  so  determines. 

We  think  the  plea  is  good. 

There  is  a  replication  to  the  fifth  plea,  that  before  action 
the  defendants  accepted  and  received  from  the  plaintiff  all 
the  work  mentioned  and  referred  to  in  the  fiith  plea,  and 
waived  any  right  they  had  to  the  production  or  procurement 
by  plaintiff' from  the  engineer  of  a  certificate  that  the  work  in 
the  fifth  plea  mentioned  or  referred  to  had  been  completed 
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as  there  alleged,  and  the  defendants  so  relieved  the  plain- 
tiff from  any  obligation  to  procure  such  certificate. 
This  is  demurred  to. 

The  plaintiff  has  again,  we  think,  made  the  same  mistake. 
He  admits  all  the  work  was  done  as  alleged  under  the  con- 
tract. If  so,  what  remedy  has  he  except  on  that  contract  ? 
What  right  has  he,  in  the  face  of  such  an  admission,  to  sue 
quantum  meruit,  or  quantum  valebat,  or  on  an  indebita- 
tus count  ? 

We  look  upon  the  averment  of  accepting  and  receiving 
the  work  as  of  no  moment ;  such  matter  can  be  no  answer. 

Even  if  we  accord  to  the  averment  of  waiver  that  such 
waiver  was  by  deed,  it  would  still  leave  the  plaintiff  in  the 
admitted  position  that  he  ought  to  have  sued  and  could 
only  sue  on  the  original,  contract.  It  would  be  as  if  he 
had  sued  on  the  contract,  and  averred  in  his  declaration 
the  alleged  waiver.  The  law  on  this  subject  is  most  fully 
discussed  in  Thames  Iron  Works  Co.  v.  Royal  Mail  Steam 
Packet  Co.,  13  C.  B.  N.  S.  358. 

Just  as  in  that  case,  as  explained  in  the  judgment  of 
Willes,  J.,  page  380,  "the  replication  departs  in  a  substantial 
manner  from  the  declaration ;  it  contradicts  the  contract 
declared  on." 

The  contract  here  declared  on  is  one  of  indebitatus  on 
the  common  counts ;  the  contract  admitted  in  the  plead- 
ings as  that  on  which  the  claim  is  founded  is  a  special 
agreement  under  seal.  The  replication  merely  avers  a 
waiver  of  one  term  of  the  contract,  and  sets  up  no  con- 
tract to  pay  on  request  or  otherwise  than  according  to  the 
special  contract. 

We  think  the  replication  is  bad. 


Judgment  for  defendants. 
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Roe  v.  Roper. 

Incomplete  distrett — Posaesaion  taken  by  chattel  mortgagee — Replevin. 

A  bailiff  seized  certain  goods  under  a  landlord's  distress  warrant  for  rent 
in  arrear,  but  did  not  remain  in  possession,  or  take  any  further  steps  to 
execute  the  warrant,  except  that,  as  the  jury  found,  the  tenant  was  con- 
stituted the  landlord's  agent  to  take  possession  of  the  goods  for  him 
under  the  warrant.  After  more  than  a  month,  a  person  having  a  chattel 
mortgage  on  the  goods  took  possession  under  the  mortgage,  and 
removed  the  goods  for  which  the  landlord  brought  replevin. 

Held,  that  the  action  could  not  be  maintained. 

Appeal  from  the  County  Court  of  the  County  of  Halton. 
Replevin. 

Pleas — 1.  Non  cepit.    2.  Goods  not  plaintiff's. 

From  the  evidence  it  appeared  that  one  McGee,  who  was 
the  tenant  of  a  certain  farm  of  the  plaintiff,  was,  on  the 
1st  of  March,  1872,  indebted  to  him  for  rent  in  the  sum  of 
$180.00,  and  on  the  18th  of  September  the  plaintiff  issued 
a  distress  warrant,  and  placed  it  for  execution  in  the 
hands  of  one  Moore,  as  his  bailiff.  On  the  19th  of  Sep- 
tember, the  bailiff  seized  certain  goods  and  chattels  on 
the  property,  being  those  replevied  in  this  action,  and 
left  them  on  the  place,  without  putting  any  one  in  charge 
of  them,  except  that  the  tenant  himself  was  to  take  posses- 
sion for  the  plaintiff  under  the  warrant.  No  further  pro- 
ceedings were  taken  by  the  bailiff,  and  on  the  24th  of 
October  the  defendant,  who  had  a  chattel  mortgage  on 
these  goods  from  the  tenant,  took  possession  of  them 
under  the  mortgage,  and  removed  them  from  the  farm. 

At  the  close  of  the  plaintiff's  case,  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff,  under  the  circumstances,  could  not  maintain 
replevin ;  and  that  the  plaintiff  had  done  no  act  amount- 
ing to  a  distress. 

Leave  was  granted  to  move  to  enter  a  nonsuit  on 
these  points,  and  it  was  left  to  the  jury  to  find  whether 
the  plaintiff  distrained  with  the  bond  fide  intention  of^ 
securing  his  rent,  or  with  the  intention  ol  protecting  the 
goods,  in  the  possession  of  the  tenant,  from  being  removed 
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by  the  defendant  under  his  mortgage ;  if  the  former,  to 
find  for  the  plaintifi*;  if  the  latter,  to  find  for  defen- 
dant. And  the  following  questions  were  also  submitted : 
1st.  Did  the  bailiff,  after  the  seizure,  take  any  steps  to 
further  execute  the  warrant  ?  2nd.  Was  the  tenant  con- 
stituted the  plaintifi"s  agent  to  take  possession  of  the 
goods  for  the  plaintiff  under  the  warrant  ? 

The  jury  found  for  the  plaintifi",  and  answered  the 
first  question  in  the  negative,  and  the  second  ia  the 
affirmative. 

In  the  following  term,  a  rule  nisi  was  obtained  on 
the  leave  reserved,  which  was  argued,  and  judgment 
given  in  favor  of  the  defendant,  the  learned  Judge 
holding  that  the  action  would  not  lie,  as  the  plaintiff 
did  not  by  the  distress  acquire  such  a  possession  as  would 
entitle  him  to  maintain  replevin.  He  referred  to  the 
following  authorities:  Woodfall,  L.  &  T.,  10th  ed.,  377; 
Turner  v.  Ford,  15  M.  &;  W.  212 ;  Eex  v.  Cotton,  Parker 
121,  Wilbraha7}i  v.  Snow,  2  Wm.  Saund.  (ed.  1867)  87. 

From  this  judgment  the  plaintiff  appealed,  on  the 
following  grounds  : 

That  the  evidence  showed  the  plaintiff's  right  to  re- 
cover ;  and  the  learned  Judge  was  wrong  in  holding  that 
replevin  could  not  be  maintained  by  a  landlord  under 
the  circumstances  proved  in  evidence. 

McMichael,  Q.  C,  for  the  appeal.  The  plaintiff  by 
making  the  distress,  and  placing  the  tenant  in  possession 
under  the  warrant,  acquired  such  a  possession  in  himself 
in  the  goods,  as  entitled  him  to  hold  them  as  against  the 
defendant,  and  therefore  to  maintain  this  action  :  Mason 
V.  Hamilton,  22  C.  P.  190,  in  App.  411. 

J.  H.  Ferguson,  contra,  was  not  called  upon. 

Hagarty,  C.  J.,  delivered  the  judgment  of  the  Court. 
We  think  the  appeal  should  be  dismissed. 
It  was  not  necessary  on  the  facts  in  evidence  to  decide 
as  to  a  landlord's  interest  in  goods  distrained,  as  it  clearly 
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appeared  that  when  the  defendant  seized,  the  goods  were  in 
no  way  in  the  custody  of  the  law ;  and  the  jury  found 
very  properly  that  the  bailiff  did  not  take  any  steps  to 
execute  the  waiTant  after  seizure. 

The  general  law  as  to  the  property  remaining  in  the 
tenant,  is  fully  stated  in  the  cases  cited. 

We  may  add.  thereto  the  case  of  King  v.  England,  4 
B.  &  S.  784. 

Appeal  dismissed  with  costs. 


Henderson  et  al  v.  White. 

Ejectment — Lease — Deinand  of  possession — Joinder  of  plaintiff  at  trial. 

In  ejectment,  the  plaintiff  claimed  under  a  deed  from  the  Church  So- 
ciety, the  patentees,  to  himself,  in  1864,  habendum  to  him  and  his  suc- 
cessors, incumbents  of  the  Church  of  St.  John,  in  the  Parish  of 
Mono,  forever,  with  a  proviso  that  the  land  should  not  be  leased  with- 
out the  consent  in  writing  of  the  churchwardens. 

The  defendant  proved  that  he  took  possession  in  1853,  with  the  assent  of 
the  then  incumbent,  V.,  and  of  the  churchwardens,  and  that  he  was  to 
have  a  lease  for  16  years,  and  to  clear  so  many  acres  each  year  and  pay 
taxes,  &c.,  but  no  lease  was  ever  executed.  He  had  remained  ever 
since,  having  cleared  40  acres  and  put  up  buildings.  V.  was  suc- 
ceeded as  incumbent  by  the  plaintiff,  and  F.,  a  successor  of  the  plain- 
tiff, was  incumbent  when  this  action  was  brought.  Neither  the  plain- 
tiff nor  F.  had  ever  recognized  defendant  as  a  tenant,  though  F.  had 
offered  him  $70  to  go  off  quietly,  and  F.  had  demanded  possession  of 
him,  but  the  plaintiff  had  not. 

F.  was  added  as  a  plaintiff  at  the  trial,  defendant  objecting  that  this  could 
not  be  done  in  his  absence  and  without  his  consent  in  writing,  but  F. 
was  afterwards  examined  as  a  witness,  and  no  question  asked  as  to  his 
consent.    Held,  that  the  objection  could  not  be  entertained  in  term. 

Held,  also,  that  on  the  evidence  the  plaintiff  might  recover  as  the  gran- 
tee of  the  society,  and  that  the  demand  of  possession  (if  necessary), 
made  byF.,  would  enure  to  plaintiff's  benefit. 

But  semble,  that  no  demand  of  possession  or  notice  was  necessary,  lor 
as  against  the  plaintiff,  the  grantee  of  the  society,  the  defendant  could 
have  no  right,  not  having  entered  under  or  been  recognized  by  him. 

Qucere,  as  to  the  necessity  for  proof  of  presentation  and  induction  in 
the  case  of  each  incumbent. 

Ejectment. — The  plaintiff,  Alexander  Henderson, claimed 
under  a  conveyance  in  trust  from  the  Church  Society  of  the 
Diocese  of  Toronto,  the  society  being  patentees.  The  de- 
fendant denied  the  plaintiff's  title,  and  claimed  under  a 
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lease  to  him  from  Henry  Brett,  Robert  M.  Stupe,  and  the 
Rev.  Mr.  VanLinge. 

The  cause  was  tried  before  Wilson,  J.,  at  Barrie,  at  the 
Fall  Assizes  of  1872. 

The  plaintiff  put  in  an  exemplification  of  patent  to  the 
Church  Society  in  1858,  and  a  deed  from  the  Society  to  him, 
described  as  Alexander  Henderson,  B.A.,  of  the  Township 
of  Mono,  in  the  County  of  Simcoe,  Clerk  in  Holy  Orders, 
Incumbent  of  the  Church  of  St.  John,  in  the  Parish  of 
Mono,  dat^d  2nd  April,  1864,  reciting  that  the  Society 
held  the  lot,  having  paid  and  advanced  the  price  at  the 
request  and  on  behalf  of  the  Parish  of  Mono,  and  that  it 
had  been  understood  that  upon  payment  to  the  Society  of 
what  they  had  advanced,  a  conveyance  should  be  made  to 
the  proper  person  in  that  behalf,  for  the  endowment  of 
the  said  church  and  parish,  under  the  Statute  3  Vic,  ch. 
74.  In  consideration  of  the  premises,  and  of  $360  paid  by 
the  Parish  of  Mono,  the  Society  gi^anted,  &c.,  to  the 
plaintiff,  and  his  successors,  incumbents  from  time  to 
time  of  the  said  Church  of  St.  J ohn,  in  the  said  Parish  of 
Mono.  Habendum,  to  him  and  his  successors,  incumbents 
as  aforesaid,  for  ever,  in  trust  for  the  endowment  of  the 
said  Church,  and  for  the  support  of  the  Incumbent,  for  the 
time  being  of  said  Church  and  Parish  of  Mono  ;  provided, 
and  upon  the  express  condition,  that  no  lease  or  other  dis- 
position of  said  lands  should  be  made  by  any  such  Incum- 
bent, without  the  consent  in  writing,  to  be  annexed  to  such 
lease,  of  the  churchwardens  for  the  time  being  of  said 
Church  of  St.  John, 

This  was  the  plaintiff's  case. 

The  defendant  proved  that  some  time  in  1863  he  entered 
on  the  land  with  the  assent  of  the  then  Incumbent,  Mr. 
YanLinge,  and  the  churchwardens :  that  he  was  to  have 
a  lease  for  16  years,  to  clear  so  many  acres  each  year, 
and  pay  taxes,  and  that  a  lease  was  drawn  and  signed  by 
Brett,  one  of  the  churchwardens — (this  lease  was  not  pro- 
duced) :  that  he  had  been  there  ever  since,  had  cleared  about 
40  acres,  and  built  a  house  and  barn,  and  always  paid  the 
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taxes,  and  did  statute  labour,  and  no  demand  of  possession 
had  been  made  on  him. 

Mr.  VanLinge  was  succeeded  by  Mr.  Henderson,  the 
plaintiff,  and  the  latter  by  Mr.  McCleary,  who  was  succeeded 
by  Mr.  Fessenden,  who  was  acting  as  incumbent  when 
the  action  was  brought.  Mr.  Fessenden,  since  the  action 
commenced,  had  ceased  doing  duty,  or  being  Incumbent  of 
St.  John's,  and,  at  the  time  of  the  trial,  the  Rev.  Mr.  Bell 
acted  as  Incumbent. 

The  plaintiff  applied  to  be  allowed  to  amend  by  adding 
the  name  of  Mr.  Fessenden  as  a  plaintiff.  This  was  op- 
posed as  injurious  to  the  defence,  and  it  was  urged  that 
Mr.  Fessenden's  written  assent  should  be  filed. 

The  learned  Judge  decided  in  allowing  the  amendment, 
saying  he  would  allow  a  postponement  of  the  trial  till  the 
return  of  the  defendant,  who  had  gone  home. 

Mr.  Henderson  was  examined.  He  was  four  years  In- 
cumbent, and  never  in  any  way  recognized  defendant  as 
tenant.  He  said  his  only  appointment  was  by  license  from 
the  Bishop.  He  was  originally  appointed  to  the  mission 
of  Mono  and  Orangeville.  In  the  fall  of  1865,  he  resigned 
his  charge  of  St.  John's  Church,  but  did  not  surrender  his 
license  ;  he  resigned  the  performance  of  the  duties  in  St. 
John's  Church, 

The  case  was  resumed  on'  another  day.  The  learned 
Judge's  notes  stated  that  it  was  agreed  he  should  take  the 
evidence  of  Mr.  Fessenden — giving  further  time  to  the 
defendant  White  to  return  and  be  examined. 

Mr.  Fessenden  swore  he  had  never  recognized  defendant 
as  tenant ;  that  he  went  with  his  churchwardens  and 
told  the  defendant  he  was  not  tenant,  and  must  leave  the 
place.  Several  times  afterwards  he  spoke  to  the  defendant, 
and  always  to  the  same  effect.  He  had  offered  the  defendant 
to  give  him  $70  to  go  away  quietly  and  without  costs,  but 
not  as  an  acknowledgement  of  any  right. 

The  defendant  was  recalled.  He  admitted  negociations 
with  Mr.  Fessenden  as  to  leaving,  but  denied  ever  having 
agreed  to  go.    He  admitted  Mr.  Fessenden  always  wanted 
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him  to  give  up  the  place.  He  said  they  were  always 
disputing  his  right  to  be  there,  and  he,  defendant,  always 
insisted  there  was  a  lease. 

It  was  objected  finally  for  the  defendant  that  Mr.  Hen- 
derson could  not  recover,  having  given  no  notice  to  quit  or 
demanded  possession,  and  that  Mr.  Fessenden  had  not  proved 
cession  by  the  previous  incumbent,  presentation,  or  induc- 
tion, nor  given  notice  to  quit ;  and  that  there  must  be  a 
verdict  against  one  plaintiff  or  the  other. 

The  learned  J udge  was  of  opinion  that  one  or  the  other 
plaintiff  was  entitled  to  recover  ;  that  the  demand  of  pos- 
session by  Mr.  Fessenden  would  enure  to  Mr.  Henderson,  if 
he  had  the  title,  and  he  entered  a  verdict  in  favor  of  both 
plaintiffs. 

The  whole  matter  was  left  to  the  Court. 

In  Michaelmas  Term,  Harrison,  Q.C.,  obtained  a  rule  to- 
set  aside  the  verdict  entered  for  the  plaintiff,  and  to  enter 
a  nonsuit  or  verdict  for  the  defendant  under  the  Law 
Reform  Act,  on  the  grounds  that  the  Judge  had  no  power 
to  amend  by  adding  another  plaintiff,  at  all  events  without 
his  consent  in  writing ;  that  defendant  was  tenant  from 
year  to  year,  and  had  no  notice  to  quit  and  therefore 
there  should  be  a  verdict  against  the  plaintiff  Henderson, 
and  also  against  the  plaintiff  Fessenden,  because  without 
proof  of  presentation,  induction,  &c.,  he  could  not  recover. 

In  this  term  il!fcCar^%,Q.C.,  showed  cause.  It  was  objected 
in  this  case  that  no  notice  to  quit  or  demand  of  possession  was 
given,  and  at  the  same  time  the  tenancy  was  denied.  This 
of  course  cannot  be  done.  But  as  a  matter  of  fact  there 
never  was  a  tenancy,  and  defendant  had  no  right  there, 
and  is  in  fact  a  mere  tresspasser.  As  to  the  amendment 
made  at  the  trial,  it  was  contended  that  it  could  only  be 
made  under  sec.  65  of  the  C.  L.  P.  Act,  which  requires  the 
person  to  be  joined  either  to  be  present  and  consent  in 
person  or  to  do  so  in  writing,  and  that  as  he  was  not  pre- 
sent a  written  consent  should  have  been  filed.  This  how- 
ever is  not  necessary,  as  the  Judge  has  full  power  to  make 
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the  amendment  under  sec.  222 :  Blahe  v.  Done,  7  H.  &N.  465 ; 
La  Banca  Nazionale  sede  di  Torino  v.  Hamburger,  2  H. 
&  C.  330  ;  Ogilvie  \.  McRory,  15  C.  P.  557.  If  the  amend- 
ment is  right,  the  defendant  must  fail,  as  judgment  can  be 
entered  in  favour  of  one  of  the  plaintiffs  :  Wilson  v.  Baird, 
19  C.  P.  98.  As  to  the  tenancy,  it  is  contended  that  at  any 
rate  defendant  is  a  tenant  from  year  to  year ;  hut  there 
was  no  payment  of  rent  and  no  recognition  of  him  as  a 
tenant,  and  nothing  to  constitute  him  a  tenant  from  year 
to  year  :  White  v.  Nelson,  10  C.  P.,  158.  But  even  if  he 
were  tenant  from  year  to  year  to  Mr.  Henderson,  the  suc- 
ceedino:  incumbent,  Mr.  Fessenden,  is  not  bound  :  Doe  dem. 
Kerhy  v.  Carter,  R.  &  M.  237.  It  is  however,  contended 
that  the  succeeding  Incumbent  recognized  the  tenancy, 
offering  defendant  $70  to  leave,  but  the  evidence  disproves 
this.  Although  the  Rectory  laws  are  in  force  in  this 
'country,  they  do  not  apply  to  a  case  of  the  present  kind  : 
Doe  dem.  Tennyson  v.  Lord  Yarhorough,  1  Bing.  24.  It 
■was  also  contended  that  if  Mr.  Henderson  was  not  the 
proper  party  to  bring  the  action,  Mr.  Fessenden  could  not, 
as  it  was  not  shewn  that  he  was  properly  instituted  by 
induction,  &c. ;  but  it  is  laid  down  that  when  the  institu- 
tion purports  to  be  made  on  the  cession  of  the  previous 
incumbent,  (who  is  still  living,  and  from  whom  the  present 
incumbent  obtained  possession)  this  is  sufficient  prima 
facie  evidence  of  such  cession  having  been  duly  made,  it 
having  been  acted  on  :  Cole,  on  Ejectment,  601.  And  at 
all  events,  it  is  not  necessary  in  this  country. 

Harrison,  Q.C.,  contra.  The  evidence  shows  that  there 
was  a  lease  to  the  defendant  for  16  years,  and  at  any  rate, 
the  defendant  is  a  tenant  from  year  to  year.  At  the  trial 
the  Judge  allowed  Mr.  Fessenden  to  be  joined  as  a  plain- 
tiff, under  sec.  222  of  the  C  L.  P.  Act,  on  the 
authority  of  Blahe  v.  Done,  7  H.  &  N.  465.  But 
the  Judge  had  no  such  power  under  section  222, 
as  it  did  not  apply  to  non-joinder  of  parties,  but  only 
under  sec.  65  ;  under  this  section,  the  person  to  be  joined 
must  consent  either  in  person  or  in  writing  under  his 
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hand.  Mr.  Fessenden  was  not  present  when  the  amend- 
ment was  made,  and  no  consent  in  writing  under  his  hand 
was  ever  filed.  In  Robinson  v.  Bell,  9  C.  P.  21,  upon  the 
,  subject  of  amendment,  Blahe  v.  Done,  is  not  referred  to  ; 
and  in  Ogilvie  v.  McRovy,  15  C.  P.  557  Bloke  v.  Done  was 
■followed,  but  although  this  question  was  raised  it  was  not 
decided.  It  has  been  decided  that  a  defendant  cannot,  even 
with  his  own  consent,  be  added  at  the  trial :  McKee  v.  Joli 
et  al,  20  C.  P.  51 6  ;  Gerrarcl  v.  Guihilei,  11  C.  B.,  N.  S.,  616, 
inApp.  13  C.  B.,  N.  S.,  832.  In  this  last  case  Blake  y.  Done 
was  referred  to,  the  Court  holding  that  the  amendment  in 
that  case  was  allowable  on  the  ground  of  its  being  an  ac- 
tion of  ejectment.  See  also  Vanclerhyl  v.  McKenna, 
L.  K,  3  C.  P.  252.  Now,  except  in ,  ejectment,  they 
have  refused  in  England  to  follow  Blake  v.  Do.ne,  but 
here  the  practice  is  the  same  in  ejectment  as  in  other  cases  : 
Chadsey  v.  Ransom,  17  C.  P.  629  ;  Weaver  v.  Burgess  et 
al,  5  P.  R.,  345. 

Supposing  the  amendment  properly  made,  neither  plain- 
tiff is  entitled  to  recover,  for  there  has  been  no  notice 
to  quit  or  demand  of  possession.  There  is  no  doubt  of 
this  in  ordinary  cases  :  Davis  v.  McKinnon,  31  U.  C.  R. 
564 ;  and  the  same  rule  must  apply  here.  As  to  the  rights 
and  powers  of  rectors  with  regard  to  lands  vested  in  them,  it 
has  been  held  that  the  law  of  England  is  in  force  in  this 
country :  Lyster  v.  KirkjxUrick,  et  al.,  26  U.  C,  R.  217 ; 
Kirkpatrick  v.  Lyster,  13  Grant  325  ;  in  App.,  16  Grant  17. 
It  is  conceded  by  the  plaintiff  that  successors  of  rectors 
are  bound  by  a  lease  for  21  years,  but  it  is  contended  that 
they  are  not  bound  by  a  tenancy  from  year  to  year,  on  the 
authority  of  Doe  dem.  Kerhy  v.  Carter,  R.  &  M.  237.  This, 
however,  is  only  a  nisi  prius  decision,  and  cannot  be  taken 
as  conclusive.  But  Mr.  Fessenden  acknowledged  de- 
fendant by  offering  him  $70  to  leave.  It  is  however, 
contended  that  under  the  circumstances  there  could  be  no 
lease,  and  Doe  dem.  Tennyson  v.  Lord  Yarhorough,  1  Bing. 
24,  is  invoked.  But  even  if  Mr.  Fessenden  be  the  proper 
party,  as  the  rectory  laws  are  in  force  for  one  purpose 
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they  must  be  in  force  for  all,  and  presentation,  institution, 
and  induction,  should  have  been  proved :  Roscoe,  N.  P., 
12th  ed.,940;  Heathy.  Pryn,  1  Vent.  14. 

Hagarty  C.  J.,  delivered  the  judgment  of  the  Court. 

As  to  adding  a  plaintiff,  the  statute  says,  C.  L,  P.  Act, 
Sec.  65,  that  the  person  may  consent  either  in  person  or  by 
writing  to  be  added. 

Now,  after  the  objection  as  to  the  want  of  a  written  con- 
sent was  made,  and  the  amendment  allowed,  Mr.  Fessen- 
den  at  the  adjourned  sitting  was  examined  as  a  witness, 
and  no  question  was  asked  as  to  his  assenting  or  not  being 
aware  of  his  being  a  plaintiff,  and  the  learned  Judge  re- 
ports to  us  that  there  was  really  no  question  on  the  point. 

This  objection  fails. 

The  alleged  lease  cannot  of  course  be  upheld.  We  think 
on  the  evidence  that  there  was  no  recognition  of  defendant 
as  a  tenant  after  the  grant  of  the  land  to  Mr.  Henderson  ; 
that,  on  the  contrary,  from  that  gentleman's  entry  as  in- 
cumbent the  defendant's  right  to  be  on  the  land  was 
always  denied. 

Now,  the  defendant  is  in  this  difficulty.  If  he  insist  on 
proof  of  presentation  and  induction  as  to  each  incumbent, 
the  estate  is  still  in  Mr.  Henderson ;  if  he  do  not,  then  Fes- 
senden  was  the  incumbent  when  the  action  was  brought, 
and  the  only  question  is,  who  was  entitled  to  the  possession 
at  that  time  ? 

It  is  not  at  all  clear  that  he  is  entitled  to  any  demand 
of  possession,  or  notice.  It  could  only  be  as  a  tenant  at 
will,  or  as  in  rightfully  at  one  time,  under  the  person 
claiming  or  some  one  in  privity  with  him,  that  such  de- 
mand would  be  necessary.  Here,  as  against  those  claim- 
ing under  the  Church  Society's  deed,  the  defendant  can 
shew  nothing. 

We  do  not  see  anything  in  the  evidence  to  shew  that  prior 
to  the  conveyance  to  Mr.  Henderson,  any  person  had  any 
authority  to  deal  with  this  land. 

It  does  not  appear  that  Mr.  Henderson  demanded  pos- 
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session  if  a  demand  be  necessary.  It  is  clear,  however, 
that  Mr.  Fessenden  did  so. 

We  think  our  proper  course  here,  is  to  allow  the  recovery 
in  Henderson's  name  as  the  grantee  of  the  land,  and  we 
agree  with  the  learned  Judge's  primd  facie  impression,  that 
the  demand  of  possession  (if  necessary)  made  by  Fessenden, 
would  enure  to  Henderson's  benefit. 

The  latter  is  shewn  to  have  been  acting  as  incumbent  of 
St.  J ohn's,  when  the  action  was  brought,  and  as  such  would 
have  an  interest  in  looking  after  the  temporalities.  Hen- 
derson took  the  estate  to  him  and  his  successors,  incum- 
bents as  aforesaid,  in  trust  for  the  endowment  of  the 
church,  and  for  the  support  of  the  Incumbent  for  the  time 
being. 

It  is,  after  all,  a  matter  of  form,  and  of  a  small  amount 
of  costs. 

If  no  induction,  &;c.,  be  necessary  to  be  proved,  then 
Fessenden's  title  and  right  to  sue  and  demand  made  are 
complete. 

If  such  be  necessary,  then  the  recovery  should  be  in 
Henderson's  name,  and  I  think  there  would  be  quite 
enouirh  in  the  evidence  to  shew  that  Fessenden  could  de- 
mand  possession  under  the  authority  of  the  owner  of  the 
trust  estate. 

As  to  authority  to  demand,  I  refer  to  Doe  dem.  Rhodes  v. 
Robinson,  3  Bing.  N.  C.  677  ;  Doe  dem.  Mann  v.  Walters, 
10  B.  &  C.  626. 

There  may  be  a  sensible  distinction  between  a  notice  to 
quit  given  to  an  actual  tenant,  and  a  demand  of  possession 
on  a  person  situated  as  defendant. 

Verdict  for  plaintiff  Henderson  ;  verdict  for  defendant 
as  against  Fessenden — the  Master  taxing  to  defendant  any 
costs  he  can  shew  he  was  put  to  by  the  adding  of  his 
name. 

Rule  accordingly. 
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MEMORANDA. 

Daring  this  term  the  following  gentlemen  were  called 
to  the  Bar : — 

KoBERT  Heber  Bowes,  Allan  John  Lloyd,  James 
R.  RoAF,  John  George  Killmaster,  Isaac  Baldwin 

McQUESTEN. 
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EASTER  TERM,  36  VICTORIA,  1873. 

[From  May  19 ih  to  May  ^\st.) 


Present : 

The  Hon.  John  Wellington  Gwynne,  J. 
Thomas  Galt,  J.  (a) 


Turner  et  al.  v.  Wilson. 

Action  on  forged  guarantee — Estoppel. 

In  an  action  on  a  o:uarantee  to  secure  payment  for  goods  furnished  by 
plaintiffs  to  one  W.,  alleged  to  have  been  made  by  defendant  and  one 
G.,  but  afterwards  proved  to  be  a  forgery,  it  appealed  that  plaintiffs 
had  had  no  communication  whatever  with  defendant  during  the  cur- 
rency of  the  account  sued  for  ;  but  that  W.  afterwards  becoming  insol- 
vent, one  F.  was  sent  to  Kincardine,  where  W.  lived,  to  represent 
certain  creditors,  amongst  whom  were  plaintiffs,  and  at  a  meeting  at 
which  defendant  was  present,  F.  asked  W.  what  claims  were  guaran- 
teed, and  by  whom,  to  which  \V.  answered  that  plaintiffs'  note,  with 
certain  others,  was  endorsed  by  defendant  and  G.,  and  although  defend- 
ant heard  this,  he  said  nothing.  F.,  however,  did  not  then  appear  to 
have  been  aware  of  the  guarantee.  After  this  W.  absconded,  and  some 
time  afterwards  defendant  and  G.  went  to  plaintiffs'  oflSce  and  tried  to 
make  a  settlement,  for  a  less  amount,  of  W.'s^liability.  This  plaintiffs 
refused  to  do,  alleging  that  they  were  fully  secured,  and  produced  the 
guarantee.  G.  at  once  said  that  he  did  not  believe  it  to  be  his  signa- 
ture ;  but  defendant  said  nothing  : 

Held,  that  defendant  was  not  estopped  by  his  conduct  from  denying  his 
liability. 

Action  on  a  guarantee,  alleged  to  have  been  given  by 
the  defendant  to  secure  payment  of  goods  furnished  to  his 
brother,  Robert  Wilson,  who  had  since  left  the  Province. 

There  were  several  pleas  on  the  record  ;  but  the  only  one 
material  to  be  considered  was  the  first,  namely,  "that 
defendant  did  not  promise  as  alleged." 

The  cause  was  tried  before  Hagarty,  C.  J.,  CP.,  and  a  jury, 
at  Hamilton,  at  the  last  Spring  Assizes.    It  was  admitted 

(a)  Hagarty,  C.  J.,  took  no  part  in  the  proceedings  of  this  Term, 
being  absent  on  leave. 
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that  the  defendant  had  not  in  fact  signed  the  guar- 
antee, nor  had  he  authorized  Kobert  Wilson  to  sign  it  for 
him ;  but  it  was  sought  to  make  him  liable  by  reason  of 
his  conduct  after  the  fact  of  the  existence  of  such  an 
instrument  had  been  brought  to  his  knowlege. 
The  evidence  on  that  point  was  as  follows : — 
The  plaintiff  stated,  "  About  March,  1872,  Robert  failed; 
The  defendant  called  at  our  office  to  see  if  we  would  take 
a  less  sum.  I  said,  no,  we  were  perfectly  secure.  Graham 
was  with  him"  (this  Graham  was  a  brother-in-law  of  the 
defendant  and  Robert  Wilson,  and  had  been  originally 
joined  as  a  defendant  in  this  suit,  but  his  name  had  been 
struck  out)  "  and  expressed  some  doubt  of  his  being  liable 
as  guarantee  to  us.  I  produced  ic"  (the  guarantee),  "and 
shewed  it  to  them.  Graham  said  he  did  not  think  he  had 
signed  it ;  defendant  said  nothing,  nor  did  he  then  deny 
his  liability.  We  had  no  communication  with  the  defend- 
ant or  Graham  until  after  the  failure.  When  the  defendant 
came,  he  said  he  wished  to  see  about  his  brother's  debts ; 
wanted  to  arrange  with  us  ;  wanted  to  know  if  we  would 
not  take  less ;  afterwards  the  guarantee  was  spoken  of  and 
produced.    I  have  withdrawn  the  suit  against  Graham." 

A  witness  named  Fenton  was  also  examined.  He  stated  : 
"  I  was  at  the  first  meeting  of  Robert's  creditors  at  Kincar- 
dine, on  the  2nd  April,  1872.  I  represented  all  the  Hamilton 
creditors ;  Robert  and  the  defendant  were  both,  there.  I 
asked  what  claims  were  guaranteed,  and  by  whom  ?  Robert 
said  Christie's  note  was  endorsed  by  Thomas,  the  defendant, 
and  James  Graham  ;  Buchanan  &  Co.,  and  these  plaintiffs, 
by  James  Graham  and  defendant.  The  defendant  heard 
this." 

Another  witness  corroborated  the  plaintiffs'  evidence  as 
to  what  took  place  when  the  defendant  and  Graham  called 
upon  the  plaintiffs  at  Hamilton. 

This  was  all  the  evidence  bearing  on  the  defendant's 
conduct.  f 

The  defendant  and  Graham  were  examined,  and  both 
denied  the  execution  of  the  guarantee,  and  any  know- 
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ledge  of  it,  and  both  stated  that  Robert  had  left  the 
country  before  they  called  on  the  plaintiffs  at  Hamilton. 

Mr.  Campbell,  who  was  chairman  of  the  meeting  of 
creditors  at  Kincardine,  proved  that  Robert  had  left  the 
country  before  the  defendant  visited  Hamilton,  having 
himself  seen  him  in  the  United  States  before  that  time. 

The  learned  Chief  Justice  told  the  jury,  that  the  defendant 
should  have  denied  his  liability  as  soon  as  he  heard  of  it 
from  the  plaintiff  or  his  agent,  and  had  no  right  to  lie  by  and 
allow  parties  either  to  alter  their  position  or  line  of  con- 
duct, or  abstain  from  doing  what  they  might  have  done  had 
they  known  the  truth,  and  might  by  his  conduct  preclude 
himself  from  the  right  to  dispute  his  liability. 

The  learned  counsel  for  the  defendant  objected  to  the 
charge,  on  the  ground  that  as  the  guarantee  was  a  forgery, 
it  could  not  be  ratified,  and  leave  was  reserved  to  the 
defendant  to  move  for  a  nonsuit. 

The  jury  found  for  the  plaintiffs. 

During  this  term  B.  B.  Osier  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  there  should  not  be  a  new 
trial,  for  misdirection  ;  or  why  there  should  not  be  a  non- 
suit entered,  pursuant  to  the  leave  reserved. 

In  the  same  term  McKelcan  shewed  cause.  The  charge 
of  the  learned  Chief  Justice  was  quite  right.  The  defendant, 
by  his  conduct  in  not  denying  his  liability  on  the  guaran- 
tee as  soon  as  he  heard  of  it,  and  keeping  the  creditors  in 
ignorance  of  the  forgery,  whereby  they  allowed  the  brother 
to  escape,  has  estopped  himself  from  now  setting  up  the 
foi'gery,  at  all  events  his  conduct  clearly  amounted  to  a 
ratification  of  his  brother's  act  :  Pratt  et  al.  v.  Drake,  17 
U.  C.  R.  27 ;  Leach  v.  Buchanan,  4  Esp.  226. 

B.  B.  Osier,  contra.  It  is  contended  that  defendant  by 
his  conduct  is  either  estopped  from  setting  up  the  forgery, 
or  that  it  amounted  to  a  ratification.  As  to  being  estopped, 
there  was  nothing  done  either  at  Kincardine  or  Hamilton 
to  change  the  plaintiffs'  financial  position  or  line  of  con- 
duct, and  the  defendant  is  therefore  not  estopped  :  Siuan  v, 
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North  British  Australasian  Co.,  10  Jur.  N.  S.  102.  As  to 
his  conduct  being  a  ratification,  a  forged  instrument  cannot 
be  ratified.  This  is  clearly  laid  down  in  Brook  v.  Hook, 
L.  R  6  Ex.  89,  and  also  in  Story  on  Agency,  7th  ed.,  p.  284, 
sec.  240,  where  it  is  said  :  "  At  the  Common  Law,  however, 
there  is  a  distinction  between  the  ratification  of  acts  which 
are  void,  and  the  ratification  of  acts,  which  are  voidable. 
In  the  former  case,  the  ratification  is  inoperative." 

Galt,  J. — This  case  does  not  appear  to  us  to  be  one  of 
ratification,  nor  does  it  appear  to  have  been  so  considered  by 
the  learned  Chief  J ustice.  It  was  rather  treated  as  one  of 
estoppel,  and  that  the  defendant  might  be  held,  under  the 
circumstances,  to  have  precluded  himself  from  denying  his 
liability,  as  in  the  case  of  Leach  v.  Buchanan,  4  Esp.  226 ; 
but  that  case  diflfers  in  many  essential  respects  from  the 
one  before  us.  In  it  the  endorsee,  before  taking  the  bill, 
sent  it  to  the  defendant  to  ascertain  whether  it  had  been 
accepted  by  him,  and  the  defendant  replied  that  it  had,  and 
would  be  paid  at  maturity.  Under  the  circumstances  it 
was  held  by  the  learned  Judge  at  the  trial  that  he  was 
precluded  from  denying  his  acceptance. 

The  case  of  Pratt  et  al.  v.  JDrake,  17  U.  C.  R.  27,  appears 
to  have  been  decided  rather  on  the  principle  of  ratification 
than  of  estoppel.  The  defendant  Drake  had  been  in  the 
habit  of  endorsing  notes  for  his  nephew,  (who  it  was 
alleged  had  forged  the  note  in  question)  both  before  and 
subsequent  to  the  date  of  the  note  sued  upon,  and  even 
after  his  attention  had  been  called  to  the  note  alleged  to 
have  been  forged.  He  never  denied  his  signature  or  lia- 
bility ;  but  according  to  the  evidence  it  appeared,  that 
soon  after  this  note  became  due,  payment  was  demanded 
by  Mr.  Warren  from  the  defendant,  who  begged  him  not  to 
press  it,  as  it  would  injure  him.  On  that  occasion  the  defen- 
dant did  not  see  the  note,  but  he  stated  that  his  nephew 
had  endorsed  his  name  on  other  notes,and  that  he  (the  defen- 
dant) had  paid  them.  In  March  or  April,  1857,  the  plaintifl^s' 
clerk  was  sent  over  to  collect  this  note.    The  defendant 
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told  him  he  did  not  wish  it  pressed,  as  it  w^ould  injure 
Thomas,  his  nephew,  and  the  clerk  in  consequence  told  his 
attorney  to  let  it  lie  for  a  time.  Thomas  after  that  abscon- 
ded, and  it  was  not  until  December  following  (1857)  that 
the  defendant  denied  his  endorsement,  and  on  that  account 
refused  to  pay  it.  It  was  sworn  that  payment  could  have 
been  enforced  from  Thomas  Drake  while  he  remained  here, 
if  the  plaintiff  had  been  aware  that  the  endorsement  was 
disputed,  and  that  they  had  no  recourse  but  against  him. 
In  the  meantime  the  nephew  had  got  a  further  credit  from 
the  plaintiff  upon  a  note  which  the  defendant  endorsed.  The 
judgment  of  the  Court  was,  that  the  defendant  had  pre- 
cluded himself  by  his  conduct  after  payment  was  demanded 
from  disputing  that  he  was  liable  upon  the  note,  although 
he  could  no  doubt  say  truly  that  his  name  was  not  written 
on  the  note  by  himself  If  he  meant  to  deny  that  his 
nephew  had  endorsed  his  name  on  the  note  by  his  autho- 
rity, he  should  not  have  asked  for  delay,  and  conducted 
himself  in  other  respects  in  so  inconsistent  and  undecided 
a  manner. 

The  facts  of  the  present  case  are  very  different  from 
those  of  either  of  the  above. 

It  appears  that  the  plaintiffs  sent  a  form  of  guarantee  to 
Kobert  Wilson,  who  returned  it  with  the  signatures"of  the 
defendant  and  James  Graham,  both  of  which  were  forged. 
The  plaintiffs  had  no  communication  whatever  with  the  de- 
fendant during  the  currency  of  the  account  for  the  recovery 
of  which  this  action  was  brought.  After  the  failure 
of  Robert  Wilson,  Fenton  went  to  Kincardine  to  repre- 
sent the  Hamilton  creditors,  of  whom  the  plaintiffs  were 
some.  This  gentleman  does  not  appear  from  his  own  evi- 
dence to  have  been  aware  of  the  existence  of  the  guarantee, 
and  the  only  way  in  which  it  is  possible  to  try  and  affix 
responsibility  on  the  defendant  was  his  asking  Robert 
Wilson  in  the  presence  of  the  defendantgwhat  claims  were 
guaranteed,  and  by  whom.  It  does  not  seem  to  me  that 
the  answer  of  Rdbert  Wilson,  as  given  by  Mr.  Fenton,  was 
calculated  to  call  the  defendant's  attention  to  such  a 
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•  liability  as  that  now  alleged.  The  answer  was,  "  Robert 
said  Christie's  note  was  endorsed  by  Thomas,  the  defendant, 
and  James  Graham,  Buchanan  &  Co.  and  these  plaintiffs 
by  James  Graham  and  defendant."   Defendant  heard  this. 

If  there  were  nothing  more  than  this,  it  would  be  extend- 
ing the  doctrine  of  liability  of  estoppel  very  much  beyond 
anyjcase  that  has  yet  been  decided. 

Some  time  after  the  defendant  and  Graham  called  at 
the  plaintiffs'  office  for  the  purpose  of  trying  to  make  an 
arrangement  of  Robert  Wilson's  affairs ;  Robert  had  then 
left  the  country.  The  negotiation  was  refused  by  i^the 
plaintiffs ;  Mr.  Turner  alleging  that  they  were  secured,  and 
then  for  the  first  time  the  guarantee  was  produced. 
Graham  at  once  said  that  he  did  not  believe  that  the  sig- 
nature was  his,  while  the  defendant  said  nothingr. 

It  is  clear  from  the  evidence  that  this  silence  on  the  part 
of  the  defendant  could  have  had  no  eflect  on  the  position 
of  the  plaintiffs  ;  their  debt-  had  been  already  contracted  ; 
their  debtor  was  insolvent,  and  had  fled  the  country. 

It  is  possible  that  if  Mr.  Turner  had  been  aware  that  he 
had  no  claim  against  the  defendant  or  Graham,  he  might, 
have  been  induced  to  have  entered  inta  some  composition 
with  Graham  and  defendant;  bub  it  by  no  means  follows 
that  any  such  arrangement  would  have  been  made,  and 
it  must  not  be  forgotten  that  at  that  very  time  Graham 
did  dispute  his  liability. 

In  our  opinion,  therefore,  the  rule  to  enter  a  nonsuit 
should  be  made  absolute,  as  we  see  no  evidence  of  such 
conduct  on  his  part  as  would  preclude  him  from  denying 
his  liability. 

From  the  view  we  have  taken,  it  is  unnecessary  to  con- 
sider the  doctrine  of  ratification  of  a  forged  instrument,  as 
laid  down  in  the  late  case  of  Brook  v.  Hook,  L.  R.  6  Ex.  89. 

GwYNNE,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rale  absolute. 
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KiNGLAND  V.  The  Corporation  of  the  City  of  Toronto. 

Accident  caused  hy  ice  on  sidewalk — Liability  of  corporation — Evidence — lion- 
suit. 

The  plaintiff  while  walking  along  one  of  the  sidewalks  in  the  city  of 
Toronto,  on  a  frosty  day  in  the  middle  of  winter,  stepped  on  a  piece 
of  ice  about  three  feet  wide,  slipped  and  fell,  and  received  a  severe 
injury: 

Held,  not  sufficient  to  render  the  corporation  liable  as  for  neglect  to  keep 
the  sidewalk  in  repair,  for  the  mere  existence  of  the  piece  of  ice  was 
no  evidence  of  actionable  negligence  ;  and  a  nonsuit  directed  at  the 
trial  was  upheld. 

Held,  also,  that  the  passing  of  a  by-law  by  the  corporation  imposing  a 
duty  upon  others  to  keep  the  sidewalks  clear  of  snow  and  ice,  did  not 
create  a  liability  upon  themselves. 

The  declaration  contained  two  counts. 

The  first  count  alleged,  that  under  the  Municipal  Act 
the  defendants  were  empowered  to  pass  by-laws  for  the 
purpose  of  compelling  persons  to  remove  snow,  hail,  ice, 
&c.,  from  the  sidewalks  in  front  of  the  premises  owned  or 
occupied  by  them,  and  in  default  to  remove  the  same  at 
the  expense  of  such  owners  or  occupiers;  it  then  alleged 
that  the  defendants  in  pursuance  of  the  powers  so  given  to 
them,  did  pass  a  by-law, — setting  out  the  by-law.  It  then 
averred  that  a  portion  of  one  of  the  said  sidewalks  being- 
covered  with  frozen  snow,  hail,  ice,  &c.,  and  the  occupant 
having  neglected  to  have  the  same  removed,  or  covered 
with  ashes,  &c.,  it  became  the  duty  of  the  Corporation  to 
have  done  so  at  the  expense  of  the  said  occupant,  and  to 
have  caused  the  said  occupant  to  have  been  prosecuted  for 
his  said  neglect ;  yet  they  neglected  so  to  do,  and  permitted 
the  said  portion  of  the  said  sidewalk  to  be  and  remain 
covered  with  snow,  hail,  and  ice,  and  in  an  unsafe  and 
dangerous  condition  for  passengers  lawfully  using  the  same; 
whereby  the  plaintiff,  without  any  default  on  his  part, 
slipped  and  fell,  and  sufiered  injury. 

Tiie  second  count  alles^ed  that  in  virtue  of  the  Act  29- 
30  Vic.  ch.  51,  it  was  the  duty  of  the  Corporation  to  keep  , 
the  sidewalks  of  the  City  in  repair  :  that  they  disregarded 
that  duty,  and  contrary  thereto  did  not  keep  a  portion  of 
one  of  the  sidewalks  in  repair,  whereby  the  plaintiff,  while 
lawfully  walking  upon  and  using  the  said  sidewalk,  did, 
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without  any  default  on  his  ])art,  slip,  fall,  and  suffer  injury. 
The  only  plea  was,  not  guilty. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at 
Toronto,  at  the  last  Spring  Assizes. 

The  plaintiff  put  in  a  by-law,  passed  on  the  26th  October, 
1868,  requiring  persons  to  remove  the  snow,  hail  and  ice, 
&c.,  from  the  sidewalks  of  the  premises  owned  or  occupied 
by  them,  and  in  default  to  have  the  same  removed,  and  to 
prosecute  the  offender. 

From  the  evidence  it  appeared  that  while  the  plaintifi* 
was  walking  along  King  street,  in  the  City  of  Toronto, 
opposite  the  St.  Lawrence  Market,  he  stepped  on  a  piece  of 
ice  about  three  feet  wide,  slipped  and  fell,  and  broke  his 
collar  bone  ;  was  confined  to  his  bed  for  ten  days  ;  suffered 
considerable  pain ;  and  the  use  of  his  arm  had  been  impaired 
ever  since.  This  was  in  the  middle  of  winter,  the  weather 
being  cold  and  frosty.  It  appeared  that  he  did  not  see  the 
ice  until  he  had  stepped  upon  it,  but  could  have  avoided 
it  if  he  had :  that  it  was  about  an  inch  thick,  and  must 
have  been  freezing  for  at  least  a  day  and  a  night,  and  there 
were  no  ashes  upon  it. 

It  also  appeared  that  there  was  no  inspector  or  other  per- 
son whose  duty  it  was  to  see  to  the  removal  of  snow  and 
ice;  but  that  if  a  complaint  had  been  made  to  the  city 
clerk  it  would  have  been  attended  to. 

At  the  close  of  the  plaintiff's  case  the  learned  counsel  for 
the  defendants  contended,  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury.  The  learned  Judge  sustained 
the  objection,  and  directed  a  nonsuit. 

In  this  term  Harrison,  Q,  C,  obtained  a  rule  to  set  aside 
the  nonsuit  for  misdirection,  in  holding  there  was  no  evi- 
dence to  go  to  the  jury. 

In  the  same  term  M.  0.  Cameron,  Q.  C,  shewed  cause. 
There  was  no  sufficient  evidence  to  go  to  the  jury,  for  it 
never  could  be  held  that  the  fact  of  a  small  portion  of  the 
sidewalk,  about  three  feet  in  width,  on  a  frosty  day  in  the 
midst  of  winter  being  covered  with  ice,  without  any  know- 
ledge on  the  part  of  the  defendants,  constituted  evidence 
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of  negligence  on  their  part.  It  is  contended  that  the  by- 
law created  a  liability,  but  it  could  have  no  such  effect. 
The  plaintiff",  moreover,  with  reasonable  care,  might  have 
avoided  the  accident,  and  therefore  cannot  maintain  this 
action:  Butterfield  v.  Forrester,  11  East  60. 

Harrison,  Q.C.,  and  Piatt,  contra.  The  Corporation  were 
clearly  liable  for  the  injury  sustained  by  the  plaintiff" ;  at 
all  events  it  was  a  question  for  the  jiiry  to  decide  whether 
there  was  evidence  of  negligence  or  not.  The  i\merican 
cases  are  more  in  point  than  the  English  cases,  on  account 
of  the  similarity  of  our  statutes  with  theirs.  From  the 
American  cases,  it  appears  that  it  is  the  duty  of  a  Municipal 
Corporation  to  keep  its  highways  or  streets  in  repair,  so 
that  they  are  without  obstructions  or  structural  defects, 
which  endanger  the  safety  of  travellers,  and  are  sufficiently 
level  and  smooth,  and  guarded  by  railings  where  necessary, 
to  enable  persons,  by  the  exercise  of  ordinary  care,  to 
travel  with  safety  and  convenience  :  Hixon  v.  City  of 
Lowell,  13  Gray  59;  Barber  et  ux.  v.  City  of  Roxbury,  11 
Allen  320  ;  Beiuison  v.  City  of  Neiu  Haven,  34  Conn.  142. 
It  does  not  matter  how  small  the  defect  may  be  :  Merrill 
V.  Inhabitants  of  Hamj)den,  26  Maine  234  (a).  And  the 
liability  is  held  to  ^extend  to  sidewalks,  they  being  deemed 
to  constitute  part  of  the  street  :  Bacon  v.  The  City  of. 
Boston,  3  Cushing  174.  See,  also,  Dillon  on  Municipal 
Corporations,  p.  748,  sec.  786,  where  the  law  in  force  in 
the  States  of  Massachusets,  Rhode  Island,  Vermont,  Con- 
necticut, New  Hampshire,  and  Maine,  is  stated,  and  the 
decisions  collected.  The  liability  extends  to  defects  and 
obstructions  caused  by  snow  :  Loher  v.  Inhabitants  of 
Brookline,  13  Pickering  343;  Dillon  on  Municipal  Corpor- 
ations, p.  754,  sec.  789,  and  cases  under  heading,  "  Snow  and 
Ice."  The  same  principle  has  been  laid  down  in  England 
in  reference  to  railway  companies,  and  a  raihvay  company 
held  liable  foi*  allowing  ice  to  remain  on  their  platform,  on 
which  a  passenger  slipped  and  fell,  and  received  a  severe 
injury  :  Shepherd  v.  Midland  R.  W.  Co.,  25  L.  T.  N.  S.  879. 


(a)  See  also  Genn  et  ux.  v.  Provincelown,  105  Mass.  313. 
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And  in  a  case  in  our  own  Courts  where  an  accident  hap- 
pened by  ruts  made  by  the  thawin^^  and  freezing  of  the  snow, 
the  company  were  held  liable  :  Caswell  v.  8t  Marys,  , 
Boad  Co.,  28  U.  C.  K  247.  Where  the  defect  exists  the 
mere  happening  of  the  accident  is  prima  facie  evidence  of 
negligence :  Kearney  v.  London  Brighton,  &c.,  B.  W.  Co., 
L.  K  5  Q.  B.  411  ;  in  App.  L.  K  6  Q.  B.  759.  The  law, 
therefore,  clearly  is,  thstt  it  is  the  duty  of  the  corporation 
to  have  the  snow  and  ice  removed  from  the  sidewalks,  and 
where  it  cannot  be  removed,  to  have  it  covered  with  ashes. 
The  passing  of  the  by-law  would,  however,  create  such  a 
liability.  As  to  the  effect  of  a  by-law,  see  Mayor  of  Balti- 
more v.  Marriott,  9  Maryland  IGO  ;  Kirhy  v.  Boylston 
Market  Association,  14  Gray  249.  In  Lazarus  v.  Corpo- 
ration of  Toronto,  19  U.  C.  R.  1,  the  Court  seemed  to  infer 
that  the  absence  of  a  by-law  would  prevent  the  liability 
from  attaching.  This  case  is  opposed  to  Shipley  v.  Fifty  As- 
sociates, 3  Am.  Rep.  346.  Here,  however,  a  by-law  has  been 
passed.  As  to  contributory  negligence,  there  was  none  :  Gee 
V.  Metropolitan  B.  W.  Co.,  L.  R.  8  Q.  B.  161.  In  all  the 
cases  it  was  left  to  the  jury  to  decide  whether  there  was 
evidence  of  negligence  or  not.  And  it  has  been  expressly 
decided,  that  as  the  law  has  not  prescribed-  what  imperfec- 
tions in  a  road  will  constitute  a  defect,  it  is  a  matter  for 
the  jury:  Merrill  v.  Inhabitants  of  Ilampden,  26  Maine 
234 ;  and  that  whether  the  travelled  path  is  sufficient  or 
not  is  also  a  matter  for  them  t^  decide  :  Sessions  v. 
Newport,  23  Vermont  9 ;  Laivrence  v.  Inhabitants  of 
MoimtVernon,  35  Maine  100.  The  case,  therefore,  should 
have  been  left  to  the  jury. 

GwYNNE,  J. — There  is,  as  it  appears  to  me,  very 
little  difference  between  the  two  counts  in  this  declara- 
tion. 

I  cannot  see  that  tlie  recital  of  the  by-law  in  the  first 
count  rhakes  any  difference.  If  the  defendants  were  not 
liable  independently  of  the  by-law,  their  own  by-law, 
passed  for  the  purpose  of  imposing  a  duty  upon  others  to 
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keep  the  sidewalks  clear  of  ice  and  snow,' could  not  create 
a  liability  upon  themselves. 

'  We  were  referred  to  Lazarus  v.  Coriooration  of  Toronto, 
19  U.  C.  R.  1,  in  support  of  the  proposition  that  the  by- 
law does  create  a  liability  on  the  defendants ;  but  there  the 
learned  Judge,  Burns,  was  drawing  a  distinction  between 
inhabitants  of  a  city  and  the  inhabitants  of  the  county  with 
respect  to  snow  and  ice  falling  from  the  roofs  of  houses ; 
and  the  point  as  to  whether  there  was  a  by-law  or  not  was 
referred  to  as  affecting  the  question  of  the  by-law,  if  passed, 
imposing  a  duty  upon  the  inhabitants  of  a  city  which  lies 
not  at  Common  Law  upon  the  inhabitants  of  the  county ; 
not  that  the  by-law  ^/ould  create  a  liability  upon  the  cor- 
poration passing  it. 

The  City  having  the  power  to  impose  by  by-law  a  lia- 
bility upon  the  inhabitants  to  keep  the  sidewalks  clear  of 
ice  and  snow,  a  question  might  arise,  whether  a  by-law  for 
that  purpose  being  passed,  the  liability  to  keep  the  side- 
walk in  proper  repair,  free  from  snow  and  ice,  was  not  in 
virtue  of  legislative  authority  transferred  from  the  City 
upon  the  inhabitants  by  the  by-law.  Tl^at  point  was" 
raised  in  one  of  the  American  cases  to  which  we  were 
referred.  Mayor  of  Baltimore  v.  Marriott,  9  Maryland  160, 
where  it  was  held  that  the  passage  of  the  by-law  does  not 
discharge  the  corporation  from  their  liability  which  was  by 
the  statute  to  keep  in  repair.' 

It  appears  to  me  that  the  passing  of  a  by-law  by  the 
Corporation  can  neither  impose  a  liability  upon  the  Corpo- 
ration which  before  did  not  exist,  nor  discharge  it  from  a 
liability,  if  any,  which  before,  and  independently  of  the 
by-law,  did  exist. 

The  first  count  then  resolves  itself  into  an  allegation,  that 
it  was  the  duty  of  the  Corporation  to  remove,  or  to  cause 
to  be  removed,  all  snow,  hail,  and  ice,  from  the  sidewalk  in 
question,  and  that  they  neglected  so  to  do,  and  that  they 
permitted  a  portion  of  the  said  sidewalk  to  be  and  remain 
covered  with  snow,  hail,  and  i(3e,  and  in  an  unsafe  and 
dangerous  condition  for  passengers  lawfully  using  the  same, 
13 — VOL.  XXIII  CP. 
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whereby  the  plaintiff,  without  any  default  of  his  own, 
.flipped  and  fell,  and  suffered  injury. 

The  second  count  charges,  that  in  virtue  of  the  Act  29-30 
Vic.  ch.  51,  it  was  the  duty  of  the  Corporation  to  keep  the 
sidewalks  of  the  City  in  repair  :  that  they  disregarded  that 
duty,  and,  contrary  thereto,  did  not  keep  a  portion  of  one  of 
the  sidewalks  in  repair,  whereby  the  plaintiff,  while  lawfully 
walking  upon  and  using  the  sidewalk,  did,  without  any 
default  of  liis  own,  slip,  fall,  and  sufier  injury. 

What  the  plaintiff  had  to  establish,  as.it  appears  to  me, 
to  entitle  him  to  recover  in  this  action,  was  that  the  defend- 
ants were  guilty  of  negligence  in  suflering  the  sidewalk  to 
be  and  remain  in  such  a  state  of  want  of  repair  from  ice 
and  snow,  in  disregard  of  the  duty  imposed  upon  them  to 
keep  it  in  repair,  that  by  reason  of  such  negligence  the 
plaintiff,  without  any  want  of  ordinary  care  upon  his  part, 
received  the  injury  complained  of 

The  duty  imposed  upon  the  Corporation  in  the  premises 
is  defined  in  the  339th  section  of  the  Municipal  Institu- 
tions Act,  29-30  Yic.  ch.  51,  as  follows  :  ''Every  such  road, 
.street,  bridge,  and  highway  shall  be  kept  in  repair  by  the 
Corporation,  and  the  default  of  the  Corporation  so  to  keep 
in  repair,  shall  be  a  misdemeanor  punishable  by  fine  in 
the  discretion  of  the  Court,  and  the  Corporation  shall  be 
further  civilly  responsible  for  all  damages  sustained  by  any 
person  by  reason  of  such  default,  but  the  action  must 
be  brought  within  three  months  after  the  damages  have 
been  sustained." 

It'^is  obvious  that  what  is  "  repair"  and  "  want  of  repair," 
within  the  meaning  of  this  section,  must  depend  upon 
various  considerations — the  nature  of  the  obstruction 
causing  the  alleged  disrepair,  Avhether  it  be  caused  by  the 
elements  or  by  the  wrongful  act  of  some  individual,  the 
season  of  the  year,  the  severity  and  inclemency  of  the 
weather  at  the  time,  if  it  be  severe  and  inclement  for  the 
season.  And  with  reference  to  these  and  such  like  sur- 
rounding circumstances,  tlie  question  must  be,  whether  or 
not  the  road  or  sidewalk  was  in  reasonable  repair  for  the 
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use  to  which  it  is  applied.  The  question  must  be  always 
one  having  relation  to  what  is  reasonable,  havino^  reojard  to 
the  surrounding  circumstances. 

The  contention  of  the  plaintiff  in  effect  iS;  that  it  is  the 
duty  of  the  Corporation  of  the  City  to  take  care  that  all 
snow  and  ice  be  absolutely  removed  from  every  sidewalk 
in  the  City,  from  which  it  can  be  removed  without  injury 
to  the  sidewalk,  and  if  it  cannot,  then  to  have  such  parts 
as  cannot  be  so  removed  covered  with  ashes  or  sand ;  and 
that  the  happening  of  an  accident  is  'primd  facie  evidence 
of  neglect  upon  the  part  of  the  Corporation. 

That  this  latter  proposition  cannot  be  entertained  is 
obvious  from  what  I  have  said  is  the  burthen  of  proof 
which  in  an  action  of  this  nature  the  plaintiff  assumes  : 
namely,  the  compound  proposition,  that  the  defendants 
were  guilty  of  negligence  in  suffering  the  sidewalk  to  be 
out  of  repair,  and  that  by  reason  of  such  negligence,  and 
tuithout  any  luant  of  ordinary  care  tcpoii  his  part,  the 
plaintiff  suffered  the  damage. 

We  have  been  referred  to  several  American  cases  as  being 
more  in  point  than  any  English  crises  can  be  in  a  case  of 
this  nature,  by  reason  of  the  similarity  of  our  Acts  upon 
the  subject  and  our  climate  with  the  Acts  and  climate  of 
several  of  the  States  of  the  American  Union.  Some  of 
these  cases  proceed  upon  the  peculiar  language  of  the 
Statutes  in  relation  to  which  they  are  decided  ;  but  in  one 
of  the  cases,  Mer  rill  v.  Inhabitants  of  Hampden,  26  Maine 
234<,  a  principle  of  general  application  as  to  the  evidence 
necessary  is  laid  down,  which  seems  to  us  to  be  reasonable, 
namely,  that  such  a  state  of  repair  as  would  exempt  the 
City  from  liability  on  an  indictment  will  also  exempt  them 
from  liability  in  a  civil  action. 

The  language  of  our  statute  seems  to  support  this  view. 
"  The  default  of  the  Corporation  so  to  keep  in  repair,  shall 
be  a  misdemeanor  *  *  and  the  Corporation  shall  be 
further  civilly  responsible."  Both  liabilities,  the  criminal 
and  the  civil,  are  said  to  flow  from  the  same  default.  It 
would  seem  then  to  be  very  reasonable  to  hold  that  what 
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would  not  be  a  default  on  the  criminal  prosecution,  would 
not  in  the  civil  action. 

Now  could  it  be  possible  to  maintain  an  indictment 
against  the  City  because  in  the  midst  of  our  severe  winters 
every  part  of  the  sidewalks  in  the  City  is  not  kept  free 
from  snow  and  ice,»or  because  in  any  one  particular  side- 
walk some  frozen  snow  is  found,  not  exceeding  three  feet 
in  diameter,  and  which  two  persons  walking  together 
almost  arm  in  arm  could  have  passed  without  walking  on  ? 
In  my  opinion  such  a  default  could  not  sustain  an 
indictment. 

The  recognised  rale  now  upon  the  question,  whether  in 
a  civil  action  there  is  or  not  sufficient  to  justify  the  Judge 
trying  the  cause  to  submit  the  case  to  a  jury,  is  not 
whether  there  is  liteyxdly  no  evidence,  but  whether  there 
is  none  that  ought  reasonably  to  satisfy  the  jury  that  the  • 
fact  sought  to  be  proved  is  established :  Gee  v.  Metropolitan 
R  W.  Co.,  L.  K.  8  Q.  B.  177. 

In  the  case  before  us  the  question  was,  whether  there 
was  such  evidence  of  want  of  repair  that  the  jury  might 
reasonably  and  properly  conclude  that  there  was  negli- 
gence in  the  Corporation  not  having  had  removed  the  piece 
of  frozen  snow  or  ice  complained  of,  and  that  without  any 
want  of  reasonable  and  ordinary  care  upon  the  part  of  the 
plaintiff,  the  accident  could  and  did  happen ;  and  trying 
the  case  by  this  test,  I  must  say  that  I  concur  in  the  view 
taken  by  the  learned  Judge  at  the  trial. 

Unless  the  Corporation  could  be  held  to  be  insurers  of 
the  safety  of  all  persons  using  the  sidewalks  in  the  midst 
of  our  Canadian  winter,  I  do  not  well  see  how  they  can  be 
held  responsible  on  this  evidence. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

.   Rule  discharged. 
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Buchanan  v.  Young  et  al. 

•  Clearing  land— Damage  by  fire — Liability. 

Persons  have  a  right  to  set  out  fire  on  their  land  for  the  purpose  of  clear- 
ing it,  and  if  the  flames  spread  undei*  the  influence  of  a  wind  suddenly 
arising,  and  cause  damage  to  a  neighbour,  no  action  will  lie  without 
proof  of  negligence. 

It  was  held  misdirection  in  such  a  case  to  tell  the  jury  that  defendants 
were  bound  to  have  anticipated  the  rising  of  the  wind,  and  to  use  extra- 
ordinary caution. 

Declaeation  for  negligently  setting  out  fire  on  defen- 
dants' land  adjoining  the  plaintiff's  farm  at  an  improper 
season  of  the  year,  and  for  neglecting  to  watch  the  fire  and 
prevent  it  from  spreading,  whereby  it  extended  to  the 
plaintift"s  land  and  destroyed  the  growing  timber,  and  a 
large  quantity  of  the  firewood  and  felled  timber  thereon. 

Plea  :  not  guilty.  Issue. 

The  case  was  tried  before  Isaac  F.  Toms,  Esquire,  the 
Deputy  Judge  of  the  County  Court  of  the  County  of 
Huron,  sitting  for  Wilson,  J.,  and  a  Jury,  at  the  last 
Spring  Assizes  at  Goderich. 

From  the  evidence  it  appeared,  that  on  the  7th  of  May, 
1872,  one  James  Denton,  the  defendants'  hired  man,  acting 
under  their  instructions,  set  fire  to  some  brush-heaps  in  a  fal- 
low, about  four  acres  in  extent,  in  the  middle  of  defendants' 
lot,  and  some  four  rod^  from  the  plaintiff" 's  land,  for  the  pur- 
pose of  clearing  the  defendants'  land.  The  weather  at  the 
time  was  calm,  with  no  appearance  of  wind.  There  was  a 
creek  about  a  rod  from  where  the  fire  was  started,  on  the 
other  side  of  which  were  some  more  brush  heaps  ;  but  it  was 
not  intended  to  burn  these.  At  first  the  fire  would  not 
burn  well,  and  some  chips  and  brush  were  put  upon  it  to 
keep  it  going.  It  then  burnt  nicely  and  continued  to  do  so, 
the  hired  man  keeping  a  good  watch  over  it,  until  the 
lOfch,  when  a  strong  wind  arising  it  spread  to  the  creek  and 
thence  to  the  plaintift"s  lot,  and  destroyed,  as  the  piaintiff''s 
alleged,  143  cords  of  wood  valued  at  $1.50  per  cord,  be- 
sides three  cords  of  tan  bark.  The  defendants,  however, 
gave  evidence  to  show  that  the  loss  was  only  10  cords. 
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It  appeared,  also,  tliat  early  on  the  morning  of  the  10th 
the  defendants  went  to  Goderich  ;  but  before  doing  so  they 
instructed  the  man  to  keep  a  good  watch  over  the  fire,  and 
have  pails  ready  to  throw  water  on  it  in  case  the  wind 
should  arise  and  cause  it  to  spread.  The  hired  man 
was  called  as  a  witness,  and  swore  that  he  did  keep  a  good 
watch  over  the  fire,  had  the  pails  ready,  and  attempted  to 
stop  it  when  it  reached  the  creek,  but  a  spark  having  blown 
across  the  creek  and  lighted  the  brush  heaps  there,  it  be- 
came utterly  impossible  to  do  so  :  that  he  then  went  to  the 
house  and  told  the  defendant  James  Young,  who  had 
returned,  that  the  fire  was  spreading  into  the  plaintiff's 
land ;  and  that  the  defendant  directed  him  to  go  and  tell  the 
plaintiff  that  he  had  better  take  care  of  his  wood  :  that  he 
went  to  the  plaintiff*'s  lot  and  told  the  plaintiff's  son,  the 
plaintifi*  being  absent  at  the  time,  and  the  son  went  to  the 
house  and  got  some  pails,  and  after  they  had  both  attempted 
to  put  it  out  without  any  effect,  it  being  very  oppressive, 
he  went  away.  The  son,  however,  sworo  that  if  he  had 
not  left  they  would  have  succeeded. 

It  also  appeared  that  neither  of  the  defendants  Avent  to 
the  plaintifi''s  assistance  until  late  in  the  afternoon. 

At  the  conclusion  of  the  case,  the  learned  Judge  told  the 
jury  that  the  defendants  had  the  right  to  set  out  the  fire  as 
they  did,  but  must  use  proper  care  :  tli^t  the  defendants 
were  not  liable  for  damages  arising  from  circumstances 
which  could  not  reasonably  be  foreseen,  such  as  a  sudden 
tornado  or  gale ;  but  that  where  a  person  sets  out  a  fire 
under  such  circumstances  as  in  this  case,  he  is  held  bound 
to  anticipate  that  the  wind  may  arise,  as  it  did ;  that  in 
case  of  parties  setting  out  fires  the  law  requires  extraordi- 
nary caution,  and  where  that  is  not  shewn  they  are  liable. 

For  the  defendants,  it  was  objected  that  the  jury  should 
not  have  been  told  that  the  defendants  were  bound  to  an- 
ticipate the  wind  arising  as  it  did,  or  to  use  extraordinary 
caution. 

The  jury  found  for  the  plaintiff,  with  $75  damages. 
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During  this  term,  Robinson,  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence  and  the  weight  of  evidence,  there 
being  no  sufficient  evidence  of  negligence  on  the  part  of 
the  defendants ;  and  for  misdirection,  in  directing  the  jury 
that  the  defendants  were  bound  to  take  extraordinary  cau- 
tion, and  that  if  that  were  not  shewn  they  would  be  hable, 
and  that  defendants  were  bound  to  anticipate  that  the  wind 
might  arise  as  it  did ;  and  on  the  ground  that  the  evidence 
shewed  the  fire  by  which  the  alleged  injury  was  caused  to 
the  plaintiff  to  have  been  accidental. 

In  the  same  term,  S.  Richards,  Q.  C,  shewed  cause. 
The  first  question  is,  whether  there  was  evidence  of  negli- 
gence on  the  defendants'  part,  it  was  shewn  that  Denton, 
defendants'  hired  man,  told  the  defendant  James  Young 
that  the  fire  was  spreading  into  the  plaintiff's  land,  and 
instead  of  going  himself  and  assisting  to  put  the  fire  out,  he 
simply  told  the  man  to  go  and  tell  the  plaintiff  that  the  fire 
was  spreading,  and  that  he  had  better  take  care  of  his 
wood  ;  also,  the  man  went  away  and  left  the  plaintiff's  son 
to  put  the  fire  out  by  himself,  and  the  son  said  that  if  he 
had  had  another  person  to  assist  liim,  he  could  have  put 
it  out.  This  is  clearly  evidence  of  negligence  on  defend- 
ants' part. 

As  to  the  alleged  misdirection,  the  charge  must  be  taken 
altogether,  and  so  read  it  cannot  be  said  that  there  was  mis- 
direction. The  jury  were  told  that  defendants  had  the 
right  to  set  out  the  fire  as  they  did,  but  must  use 
proper  care,  and  that  they  were  not  liable  for  circum- 
stances which  could  not  reasonably  be  foreseen.  No 
objection  can  be  made  to  this,  which  was  the  substance 
of  the  charge,  so  fnv  as  regarded  the  law  of  the  case  ; 
and  adding  afterwards  that  the  defendants,  under  the 
circumstances,  should  have  used  extraordinary  caution 
to  prevent  the  fire  spreading,  and  should  have  anticipated 
the  wind  rising,  was  not  misdirection ;  it  simply  meant 
that  the  defendants  should  have  used  more  than  "  ordinary 
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caution."  .  But  even  if  there  be  misdirection,  the  Court 
will  not  necessarily  grant  a  new  trial  if  they  be  satisfied 
tha^t  justice  has  been  done  between  the  parties,  notwith- 
standing: Black  V.  Jones,  6  Ex.  213;  Moore  v.  Tuckwell, 
1  C.  B.  607 ;  Edmonclson  v.  Machell,  1  T.  R.  4 ;  Connell 
et  al.  V.  Cheney,  1  U.  C.  R  307.  It  has  been  held, 
however,  in  late  cases,  that  a  person  who  for  his  own 
purposes  brings  on  to  his  land,  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it  escape,  must 
keep  it  in  at  his  peril,  and  that  if  he  do  not  do  so,  he 
is  primd  facie  answerable  for  all  damage  which  is  the 
natural  consequence  of  its  escape  :  Jones  v.  Festiniog,  &;c., 
E.  W.  Co.,  L.  R.  3  Q.  B.  733 ;  Fletcher  v.  Eylands,  3  H.  & 
C.  774;  L.  K  1  Ex.  265  ;  L.K  3  H.L.  330. 

Robinson,  Q.  C,  contra.  It  has  uniformly  been  held,  in 
this  country  and  in  the  United  States,  that  a  person  has 
the  right  to  set  "out  fire  on  his  land  for  the  purpose  of  clear- 
ing it,  and  is  responsible  only  for  negligence  :  Dean  v.  M c- 
Gariy,  2  U.  C.  K  448;  Wilkins  v.  Roiv,  15  C.  P.  325; 
Gillson  V.  North  Grey  M.  W.  Co.,  33  U.  C.  R.  128 ;  Shear- 
man  <£•  Redfield,  on  Negligence,  2nd  ed.;  p.  390-391 ;  and 
these  decisions  will  be  followed  until  reversed  here  in'  ap- 
peal. The  late  cases  referred  to  for  the  defendants  at  most 
contain  dicta  or  lay  down  general  principles  which  may 
seem  inconsistent  with  these  decisions, but  they  do  not  relate 
to  negligence  in  connection  with  the  use  of  fire  for  clearing 
land,  and  our  law  as  it  has  always  existed  here  is  necessary 
for  the  purposes  of  agriculture..  Calkins  v.  Barger,  44 
Barbour,  424,  is  much  in  point  to  shew  that  defendants 
here  were  guilty  of  no  negligence  (a).  It  is  there  held  that  a 
man  has  a  right  to  set  fire  to  log  heaps,  &c.,  on  his  own 
land,  and  if  the  wind  rises  and  carries  the  flames  to 
his  neighbour's  premises,  and  destroys  the  buildings  there, 
no  action  will  lie  without  proof  of  negligence.  The 
fact  of  defendant  being  absent  when  the  fire 
occurred,  and  leaving  no  one  in  charge,  is  held   to  be 


{a)  See  also  Fahnv,  Reichart,  8  Wisconsin  105. 
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no  evidence  of  negligence,  when  he  had  no  reason 
to  apprehend  the  sudden  rising  of  the  wind,  and 
certainly  not  without  some  proof  that  his  presence  might 
have  prevented  the  injury.  It  is,  however,  contended  that 
there  was  negligence  here  on  the  defendants'  part  in  not 
going  to  the  plaintft''s  assistance,  and  in  the  hired  man's 
going  away  and  leaving  the  son  to  put  the  fire  out  by 
himself ;  but  they  were  not  bound  to  do  more  than  they  did. 

But  whether  the  defendants  are  guilty  of  negligence  or 
not,  there  was  clearly  misdirection.  The  jury  were  told 
that  defendants  must  must  use  "  extraordinary  caution," 
whereas  the  law  requires  from  them  only  ordinary  care. 
In  Hanlon  v.  Keokuk,  7  Iowa  488,  referred  to  in  Shearman 
db  Redfield  on  Negligence,  2nd  ed.,  p.  489,  note,  it  was  held 
erroneous  to  instruct  the  jury  that  extraordinary  care  must 
be  used,  when  only  ordinary  care  was  imposed.  It  was 
misdirection  also  to  say  that  the  defendants  were  bound  to 
anticipate  the  wind  rising.  Sucli  a  charge  was  calculated 
seriously  to  mislead  the  jury. 

GwYNNE,  J. — We  think  the  charge  of  the  learned  County 
Court  Judge  was,  in  the  particular  objected  to,  calculated 
to  mislead  the  jury,  wherein  he  directed  them,  that  where 
a  person  sets  out  a  fire  under  such  circumstances  as  in  this 
case,  he  is  held  bound  to  anticipate  that  the  wind  might 
rise  as  it  did,  and  that  in  cases  of  parties  setting  out  fires 
the  law  requires  extraordinary  caution,  and  that  where 
such  extraordinary  caution  is  not  shewn,  they  are  liable. 

The  facts  of  the  case  appear  to  have  been,  that  the 
defendants'  hired  man  set  fire  to  brush-heaps  on  the  defend- 
ants' premises  on  the  7th  May,  of  which,  at  the  time,  the 
plaintiff  was  aware.  The  fire  burned  nicely,  the  man 
attending  to  it  constantly,  until  the  morning  of  the  10th 
May,  when,  while  the  man  was  still  attending  to  it, 
a  wind  suddenly  arose  and  took  the  fire  across  a  creek 
to  other  parts  of  the  defendants'  premises,  and  so  ex- 
tended from  there  into  the  plaintifi''s  bush,  and  destroyed 
some  cord  wood. 

14 — voi^.  XXIII  CP. 
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Every  man  has  in  law  a  perfect  right,  in  this  country, 
indeed  it  is  a  necessit}^  that  he  should  have,  to  set  fire  to 
brush -heaps,  timber,  &c.,  on  his  own  land,  for  the  purpose 
of  bringing  it  into  cultivation ;  and  if  the  flames  spread 
under  the  influence  of  a  wind  suddenly  rising  and  cause 
damage  to  a  neighbor,  no  action  will  lie  without  some 
proof  of  negligence  upon  the  part  of  the  person  building 
the  fire. 

We  fail  to  see  what  there  was  in  the  evidence  to  justify 
the  suggestion,  which  we  take  to  be  involved  in  the  charge 
of  the  learned  County  Court  Judge  who  tried  the  cause, 
that  it  was  a  duty,  the  breach  of  which  constituted  negli- 
gence, imposed  upon  the  defendants  to  have  anticipated 
the  rising  of  the  wind,  and  in  consequence  to  take  extraor- 
dinary care  to  prevent  the  spread  of  the  fire. 

We  think  there  must  be  a  new  trial  without  costs. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute. 
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McCrosson  et  al.  v.  The  Grand  Trunk  Eailway 
Company. 

Railway  company — Carriage  of  goods — Special  conditions — Liability  as  ware- 
housemen— Indistinct  address  on  shipping  bill. 

On  the  Srd  April,  1871,  the  defendants  received  at  Montreal  a  case  of 
hats  to  be  carried  to  Toronto,  consigned  to  the  plaintiffs.  The  goods 
arrived  in  due  course  at  Toronto,  and  were  placed  in  defendants' 
warehouse,  but  were  not  delivered  to  the  plaintiffs  until  the  15th  of 
Juno  following,  whereby  the  sale  of  the  goods  was  lost,  and  their  value 
very  considerably  deteriorated. 

It  appeared,  however,  that  the  goods  were  carried  under  this  special  con- 
dition :  "The  Company  will  not  be  responsible  for  any  goods  left  until 
called  for,  or  to  order,  warehoused  for  the  convenience  of  the  parties 
to  whom  they  belong,  or  by  or  to  whom  they  are  consigned  ;  and  that 
the  delivery  of  the  goods  will  be  considered  complete,  and  the  respon- 
sibilities of  the  Company  will  be  considered  to  terminate,  when  placed 
in  the  Company's  shed  or  warehouse  :"  but  it  also  appeared  that  it 
was  the  custom  of  defendants  to  deliver  to  the  consignees  goods  brought 
by  them  and  warehoused,  and  to  charge  for  the  cartage  in  the  freight. 

Held,  that  the  condition  would  only  relieve  the  defendants  from  liability 
as  common  carriers,  but  not  as  warehousemen  ;  and  that  being  bound 
in  the  latter  capacity  to  deliver  the  goods,  they  were  liable  for  the  loss 
sustained  by  the  detention. 

It  appeared,  also,  that  the  address  in  the  shipping  bill  was  not  very  distinctly 
written,  and  it  was  contended  that  this  was  the  cause  of  the  delay  5  but 
this  was  expressly  left  to  the  jury,  who  found  for  the  plaintiffs,  and  the 
Court  would  not  interfere. 


The  declaration  contained  three  counts  : 

1.  Against  the  defendants  as  carriers,  for  not  carrying 
and  deli  veering  goods,  as  promised,  in  a  reasonable  time, 
subject  to  certain  conditions. 

2.  To  the  same  effect,  but  framed  in  tort. 

8.  That  the  defendants  owned  a  railway  running  from 
Montreal  to  Toronto,  and  used  by  them  for  the  conveyance 
of  goods  and  passengers,  and  certain  warehouses  along  the 
said  line  ;  and  the  plaintiffs  delivered  to  defendants,  and  the 
defendants  accepted  from  the  plaintiffs  certain  goods,  to  be 
by  the  defendants  carried  from  Montreal  to  Toronto,  and  to 
be  delivered  to  the  plaintiffs  at  Toronto  within  a  reasonable 
time,  for  reward,  subject  to  certain  special  conditions 
agreed  upon  between  the  plaintiffs  and  the  defendants, 
some  of  which  conditions  were  : — "  That  the  defendants 
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will  not  be  responsible  for  any  goods  left  until  called  for  or 
to  order,  warehoused  for  the  convenience  of  the  parties  to 
whom  they  belong,  or  by  or  to  whom  they  are  consigned  ; 
and  that  the  delivery  of  goods  will  be  considered  complete, 
and  the  responsibilities  of  the  Company  will  be  considered 
to  terminate,  when  placed  in  the  Company's  shed  or  ware- 
house, if  there  be  convenience  for  receiving  the  same 
at  their  final  destination,  or  when  they  shall  have  arrived 
at  the  place  to  be  reached  upon  the  railway  of  this 
Company  the  warehousing  of  them  will  be  at  the 
owner's  risk  and  expense  ;  that  in  the  event  of  the 
Company  being  unable  to  store  and  warehouse  goods 
received  by  them,  it  shall  be  lawful  for  them  to  place  the 
same  in  any  warehouse  of  any  wharfinger  or  warehouseman 
that  may  be  available,  at  the  risk  and  expense  of  the  owner 
of  the  property  so  stored,  and  the  charges  of  warehousing 
and  conveyance  shall  form  an  additional  lien  upon  said 
goods  ;  no  claim  for  loss  or  damage  for  which  this  Company 
is  accountable,  will  be  allowed  unless  notice  in  writing  is 
given  to  the  station  freight  agent  within  twenty-four  hours 
after  the  goods  are  delivered."  And  the  plaintiffs  allege  that 
the  defendants  did  not  within  a  reasonable  time  forward  the 
goods  from  Montreal  to  Toronto,  and  did  not  within  a  reason- 
able time  deliver  the  same  at  Toronto,  the  same  being  the 
place  of  destination  for  the  said  goods,  on  the  said  line,  pur- 
suant to  the  terms  of  their  contract;  and  that  the  defendants 
for  a  long  time  after  the  arrival  of  said  goods  at  Toronto, 
detained  and  kept  them  in  the  warehouse  and  premises  of 
the  defendants,  and  refused  to  deliver  them  to  the  plain- 
tiffs, although  the  plaintiffs  were  ready  and  willing  to  pay 
all  their  charges  and  claims  upon  the  same,  and  demanded 
the  same  from  them,  and  for  a  long  time  after  the  arrival 
of  the  said  goods  refused  to  inform  the  plaintiffs  of  their 
arrival,  although  often  requested  to  do  so,  but  concealed 
from  them  the  fact  of  such  arrival,  and  misrepresented  and 
stated  to  the  plaintiffs  that  the  same  had  not  yet  reached 
Toronto,  and  thereby  prevented  the  plaintiffs  from  demand- 
ing and  receiving  the  said  goods ;  by  reason  whereof  the 
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plaintiffs  were  for  along  time  deprived  of  the  use  and 
possession  of  the  goods,  and  the  said  goods  when,  received 
by  them  were  deteriorated  and  diminished  in  value. 

Pleas — 1.  To  first  count :  did  not  promise.  2.  To  second 
count :  not  guilty.  3.  To  third  count  :  did  not  promise.  4. 
To  the  whole  declaration :  goods  not  delivered  or  accepted 
as  in  the  declaration  alleged.  5.  To  the  whole  declaration  : 
setting  up  the  special  contract  that  no  claim  for  loss  or 
damage  should  be  allowed  for  which  defendants  should  be 
accountable  unless  notice  in  writing  is  given  to  the  agent 
or  station  master  within  twenty-four  hours  after  delivery 
of  the  goods,  and  that  no  notice  was  given.  6.  To  the 
whole  declaration :  that  under  the  special  contract  that 
the  defendants  should  not  be  responsible  for  the  loss  or 
detention  of  any  packages  improperly  marked,  directed  or 
described  ;  and  also  setting  up  the  special  condition  that 
the  liability  of  the  company  should  cease  when  the  goods 
arrived  at  the  place  of  destination,  or  were  put  in  the  ware- 
house there :  that  the  goods  arrived  at  the  place  of  desti- 
nation, and  were  placed  in  the  warehouse,  and  that  the 
plaintiff  did  not  remove  the  said  goods  although  the  defend- 
ants were  ready  and  willing  to  deliver  the  same ;  and  that 
the  improper  and  incomplete  address  of  the  consignees  on 
the  shipping  bill  was  the  cause  of  the  defendants  delay  in 
finding  the  plaintiffs  out. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  C.  P.,  and  a 
jury,  at  Toronto,  at  the  Spring  Assizes  of  1872. 

From  the  evidence  it  appeared,  that  the  plaintiffs,  through 
their  agents  in  Montreal,  delivered  a  case  of  goods  to  be 
carried  by  the  defendants  from  that  city  to  Toronto,  on 
the  3rd  of  April,  1871.  They  arrived  in  due  course,  but 
were  not  delivered  to  the  plaintiffs  until  the  15th  of  June 
following,  and  no  notice  of  their  arrival  had  in  the  mean- 
time been  given.  They  consisted  of  black  felt  hats, 
intended  for  spring  use,  and  on  account  of  their  not  arriv- 
ing till  June,  when  straw  hats  were  being  worn,  no  sales 
could  be  effected,  and  the  goods  were  very  greatly  deterio- 
rated in  value. 
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The  shipping  bill  was  produced  and  put  in  evidence, 
from  which  it  appeared,  as  set  out  in  the  third  count  of 
the  declaration,  that  the  liability  of  the  Company  was  to 
cease  on  the  arrival  of  the  goods  at  their  place  of  destina- 
tion, and  warehoused  for  the  convenience  of  the  parties  to 
whom  they  belonged,  &c. ;  and  also,  as  set  out  in  the  sixth 
plea,  that  the  Company  were  not  to  be  responsible  for 
packages  improperly  marked,  directed,  or  described.  But 
at  the  same  time  it  was  proved  that  it  was  the  custom  of 
the  defendants  to  deliver  goods  brought  by  them  and  ware- 
housed, o.nd  to  charge  for  the  cartage  in  the  freight,  and  it 
appeared  that  the  address  in  the  shipping  bill  was  not  very 
distinctly  written,  and  that  the  defendants  mistook  the 
name  for  McCowan  &  Co.,  to  whom  they  offered  to  deliver 
the  goods,  and  it  was  only  after  sending  to  Montreal  that 
they  ascertained  that  the  plaintiffs  were  intended. 

At  the  close  of  the  case,  it  was  contended  for  the  defend- 
ants that  the  delay  was  caused  by  the  indistinct  manner 
in  which  the  address  was  written  in  the  shipping  bill ;  and 
also,  that  the  defendants'  responsibility  ceased  when  the 
goods  were  unloaded  and  taken  into  their  shed  or  ware- 
house at  Toronto  :  and  that  therefore  no  liability  attached 
upon  them  to  give  notice. 

The  learned  Judge  refused  to  stop  the  case,  but  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  It  was 
left  to  the  jury  to  say  whether  the  delay  at  Toronto  was 
or  was  not  caused  by  the  indistinct  writing  of  the  names 
of  the  consignees,  and  if  so,  to  find  for  the  defendants. 

The  jury  found  for  the  plaintiffs,  with  $75  damages. 

In  Easter  Term  following  31.  Q.  Cameron,  Q.C.,  obtained  a 
rule  nisi  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved. 

In  this  term,  O'BonoJwe  shewed  cause.  The  chief  point 
relied  upon  is,  that  the  indistinctness  of  the  address  in  the 
shipping  bill  caused  the  delay  ;  but  this  was  left  to  the 
jury,  and  they  found  for  the  plaintiffs.  It  is  contended 
that  by  one  of  the  conditions  under  which  the  goods  were 
to  be  carried,  the  liability  of  the  defendants  was  to  termi- 
nate on  the  delivery  at  the  warehouse  in  Toronto ;  but 
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they  are  sued  not  only  as  common  carriers,  but  also  as 
warehousemen,  and  it  was  proved  to  be  the  custom  of 
defendants  to  deliver  the  goods  to  the  consignees,  and  to 
charge  in  the  freight  for  so  doing ;  their  liability,  there- 
fore, as  carriers,  does  not  cease  until  the  goods  have  been 
delivered  :  Richards  v.  London,  Brighton,  i&c,  B.  W. 
Co.,  7  C.  B.  839  ;  Butcher  v.  London  and  South  Western 
R.  V.  Co.,  24  L.  J.,  N.  S.,  C.  P.  137.  The  fact,  however, 
^  of  there  being  a  special  condition,  does  not  exempt  the 
company  from  all  ]-esponsibility.  They  must  still  take 
ordinary  care  of  the  goods,  and  are  responsible  for  a  mis- 
take caused  by  a  failure  to  exercise  it :  Wyld  v.  Pickford 
et  ai,  8  M.  &  W.  444.  It  has  also  been  expressly  decided 
that  a  company  cannot  by  putting  the  goods  in  a  ware- 
house at  their  place  of  destination  immediately  on  their 
arrival,  put  an  end  to  their  liability,  but  must  find  out 
the  consignee  and  give  him  notice  :  Bourne  v.  Gatliff,  11 
C.  &  F.  45.  The  cases  of  Bovne  v.  Buffalo,  Brantford,  &c. 
R.  W.  Co.,  7  C.  P.  191,  and  CNeill  v.  Great  Western 
R.  W.  Co.,  7  C.  P.  203,  will  be  relied  upon  for  the  defen- 
dants, but  they  do  not  apply  here,  for  in  those  cases  the 
goods  were  foreign  goods  in  bond,  and  were  delivered  on 
arrival  at  the  bonded  warehouse. 

M.  C.  Cameron,  Q.  C,  contra.  The  contract,  according 
to  the  pleadings,  was  only  to  act  as  carriers,  and  therefore 
when  the  goods  were  delivered  at  the  warehouse  in  Toronto, 
the  contract  was  at  an  end.  Boiuie  v.  Buffalo,  Brantford, 
&c.,  R.  W.  Co.,  7  a  P.  191,  and  O'Mill  v.  Great  Western 
R.  W.  Co.,  7  C.  P.  203,  clearly  shew  this,  and  the  fact 
of  the  goods  being  foreign  goods  in  bond  can  make  no 
difference.  The  condition  that  the  liability  of  the  defen- 
dants was  to  terminate  on  the  goods  being  placed  in  the 
warehouse  at  Toronto,  was  a  good  and  valid  condition, 
binding  on  the  plaintiffs,  and  so  relieved  the  defendants 
from  all  responsibility  after  such  delivery  :  Hamilton  v. 
Grand  Trunk  R.  W.  Co.,  23  U.  G.  R.  600 ;  Spettigue  et 
al.  V.  Great  Western  R.  W.  Co.,  15  C.  P.  315.  The  difh-  . 
cmlty  in  this  case  arose  from  the  indistinct  manner  in  which 
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the  direction  was  written  on  the  shipping  bill.  The  defen- 
dants made  every  exertion  to  find  the  consignees  out,  but 
the  writing  being  so  bad  they  mistook  the  name  for  Mc- 
Cowan  &  Co.,  and  it  was  only  after  sending  to  Montreal, 
that  they  found  out  that  the  plaintiffs  were  intended. 

Galt,  J. — It  was  contended  on  behalf  of  the  defendants 
that  the  special  contract  exonerated  them  from  all  liability 
so  soon  as  the  goods  had  reached  their  destination,  and  had 
been  placed  in  the  warehouse  of  the  Company  ;  in  other 
words,  that  the  sole  and  only  obligation  on  them  was 
to  carry  the  goods,  and  that  if  they  were  subsequently  lost 
or  mislaid,  the  Company  were  not  responsible. 

I  cannot  agree  in  this  contention.  In  my  opinion  the 
protection  afforded  to  the  Company  is  to  relieve  th(^m  of 
the  liability  as  common  carriers,  but  not  to  affect  them  as 
warehousemen. 

It  is  quite  true  that  the  direction  on  the  shipping  bill 
might  have  been  more  legibly  written ;  but  that  question 
was  left  to  the  jury,  with  a  direction  to  find  for  the 
defendants,  if  they  were  of  opinion  that  the  indistinctness 
of  the  address  was  such  as  to  afford  a  sufficient  excuse, 
and  they  found  for  the  plaintiffs. 

The  injury  complained  of  was,  that  owing  to  the  deten- 
tion of  the  goods  the  sale  was  lost,  and  the  goods  deterio- 
rated very  considerably  in  value. 

Had  they  been  actually  destroyed  by  fire,  it  would 
appear  from  an  American  case,  Stevens  et  at.  v.  Boston  and 
Maine  R.  W.  Co.,  1  Gray  277,  that  the  defendants  would 
have  been  responsible  for  the  loss.  ' 

The  cases  relied  upon  by  Mr.  Cameron  of  Bowie  v. 
Buffalo  Brantford,  &c.,  R.  W.  Co.,  7  C.  P.  191,  and 
aNeill  V.  Great  Western  R.  W.  Co.,  7  C:  P.  203,  differ 
from  the  present  in  this  respect,  that  in  both  those  cases 
the  sfoods,  for  the  loss  and  detention  of  which  the  actions 
were  brought,  were  goods  in  bond,  and  it  was  not  in  the 
power  of  the  defendants  to  do  more  than  deliver  them 
at  the  bonded  warehouse.    According  to  the  evidence  in 
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this  case,  it  is  the  practice  of  the  defendants  to  deliver  to 
the  consignees  the  goods  brought  by  them,  and  that  the 
freight  charged  includes  cartage. 

The  truth  is,  that  owing  to  a  mistake  on  the  part  of  the 
servants  of  the  defendants  the  plaintiffs  have  sustained 
loss,  and  as  I  am  of  opinion  that  the  clause  in  the  shipping 
bill  has  not  the  effect  contended  for  by  the  defendants,  and 
does  not  relieve  them  from  all  responsibility  upon  the 
arrival  of  the  goods,  the  judgment  must  be  for  the  plain- 
tiffs, and  this  rule  must  be  discharged. 

GwYNNE,  J. — It  appears  to  me  that  the  plaintiffs  are 
entitled  to  succeed  upon  the  third  count,  which  I  take  to 
be  a  count  charging  a  default  after  the  defendants  had 
assumed  the  character  of  warehousemen.  The  question  as 
arising  upon  that  count  was  very  plainly  left  to  the  jury, 
and  as  favourably  for  the  defendants  as  they  could  desire, 
and  the  jury  have  found  for  the  plaintiffs.  The  defendants 
may  be,  and  perhaps  are,  entitled  to  prevail  upon  the  other 
counts ;  but  as  the  only  question  made  by  the  rule  is  whe- 
ther a  nonsuit  should  not  be  entered,  and  as  I  think  the 
plaintiffs  are  entitled  to  succeed  upon  the  third  count  (the 
term  in  the  contract  limiting  the  defendants'  responsibility 
as  carriers  having  no  application  to  affect  a  responsibility 
incurred  by  them  in  the  character  of  warehousemen)  there 
can  be  no  nonsuit,  and  the  rule  must  be  discharged. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment 

Rule  discharged. 
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Robinson  v.  Shistel. 

Services  performed  in  expectation  of  marriage. 

Where  services  were  rendered  by  the  plaintiff  to  the  defendant  in  ex- 
pectation that  the  defendant  would  marry  her,  but  there  was  no  con- 
tract of  hiring,  and  the  plaintiff  expressly  said  that  she  was  not  to  re- 
ceive, and  did  not  expect  wages  or  pay.  Held,  that  on  the  defendant's 
refusal  to  marry  the  plaintiff,  no  action  would  lie  as  upon  an  implied 
promise  to  pay  the  value  of  such  services  in  money. 

The  declaration  in  this  case  contained  three  counts, 
the  first  and  second  being  for  breach  of  promise  of  mar- 
riaofe,  and  the  third  for  work  and  labour. 

The  cause  was  tried  before  Morrison,  J.,  and  a  jury,  at 
Toronto,  at  the  Winter  Assizes  of  1873. 

From  the  evidence  given  at  the  trial  it  appeared  that 
the  plaintiff  had  rendered  certain  services  to  the  defendant 
in  the  expectation  that  the  defendant  would  marry  her. 
The  plaintiff  resided  with  her  father  in  a  house  adjoining 
the  defendant's  shop ;  and  nearly  every  day  she  went  to  the 
shop,  but  was  not  occupied  all  her  time  there, not  going  until 
the  afternoon,  but  remaining  until  late  at  night ;  the  defen- 
fendant  on  several  occasions  sending  for  her.  She  took 
charge  of  the  shop,  locking  it  up  at  night,  and  having  a  key 
of  her  own ;  took  charge  of  the  money,  and  paid  it  over 
next  morniog ;  and  whenever  the  defendant  went  away, 
he  always  left  her  in  charge.  It  did  not  appear,  however, 
that  she  was  ever  hired  by  the  defendant  or  expected  to 
be  paid  anything,  for  she  was  called  as  a  witness  on  her 
own  behalf,  and  stated,  "  He  never  paid  me  any  thing  for 
my  services.  He  has  given  me  presents  ;  these  presents 
were  not  for  services.  I  remained  with  him  until  two 
days  before  he  was  married.  On  her  cross-examination, 
she  said  "  I  was  not  hired  to  him.  I  was  not  to  receive 
any  pay  for  these  services.  I  did  not  expect  wages.  There 
was  no  understanding  about  it.  I  could  go  away  if  I 
pleased,  and  stay  away  if  I  pleased." 

At  the  close  of  the  plaintift^'s  case,  the  learned  Judge 
reserved  leave  to  defendant  to  move  for  a  nonsuit. 
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The  jury  found  a  verdict  for  the  defendant  on  the  first 
and  second  counts,  and  for  the  plaintiff  on  the  third  count. 

In  Hilary  term,  Mc Michael,  Q.  C,  obtained  a  rule  nisi 
to  enter  a  nonsuit  on  the  leave  reserved. 

In  this  term,  J.  K.  Kerr  shewed  cause.  It  is  contended 
that  the  services  were  gratuitous  ;  but  the  jury  have  found 
that  they  were  rendered  in  expectation  of  being  paid,  and 
therefore  the  plaintiff  is  entitled  to  recover.  If  it  is  ex- 
pressly agreed  that  the  services  are  to  be  done  gratuitously, 
there  is  no  liability,  but  if  in  expectation  of  being  paid, 
it  is  otherwise  ;  and  even  although  the  plaintiff  may  not 
have  expected  to  be  paid,  yet,  if  she  worked  for  him  in 
the  expectation  of  marriage,  she  is  entitled,  on  the  failure 
of  the  marriage,  to  be  paid  what  her  services  were  worth. 
It  is  clearly  laid  down  that  where  work  is  done  for  a  person 
the  law  implies  a  promise  on  his  part  to  pay,  and  the 
mere  statement  of  the  fact  is  sufficient.  The  law  implies 
a  promise  from  the  employer,  in  case  nothing  has  been  said 
or  stipulated  concerning  payment,  to  pay  a  reasonable  com- 
pensation for  the  services  rendered  :  Redmond  v.  Redmond, 
27  U.  C.  R.  220 ;  Henrzchs  v.  Henricks,  27  TJ.  C.  R.  447 ; 
Kennedy  v.  Broun,  13  C.  B.  N.  S.  740;  Lampleigh  y. 
Brathtvait,  Sm.  L.  C,  6th  ed.,  vol.  i.,  p.  14 ;  Chitty  on 
Contracts,  8th  ed.,  p.  505.  And  where  the  services  have 
been  performed  in  consideration  of  receiving  a  handsome 
present,  this  is  evidence  of  a  promise  to  pay  a  reasonable 
amount  for  the  services  rendered  :  Jeiury  v.  Busk,  5  Taunt. 
302.  The  case  oi  Baxter  v.  Gray,  3  M.  &.  G.  771,  is  strongly 
in  plaintiff"s  favor,  and  decides  that  the  mere  fact  of  the 
services  being  performed  in  expectation  of  receiving  a  leg- 
acy is  sufficient  to  raise  an  implied  assumpsit. 

M.  G.  Gameron,  Q.  C,  contra.  The  evidence  clearly 
shows  that  the  services  were  rendered  in  the  expectation 
of  marrying  the  defendant,  and  no  implied  assumpsit 
arises  to  pay  for  them  in  money.  The  very  nature  of  the 
services  repels  the  idea  of  liability.  She  was  under  no 
obligation  to  stay,  but  could  leave  at  ^any  time  she  pleased, 
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and  she  admitted  she  was  not  hired,  was  not  to  receive 
any  pay,  and  did  not  expect  any  wages  :  Hoskins  v.  Mitch- 
eson,  14  U.  C.  K  551 ;  McClarty  v.  McGlarty,  19  C.  P.  311. 
It  has  been  expressly  held  that,  where  services  are  ren- 
dered for  a  relative  or  other  persons,  upon  a  mere  reliance 
that  the  party  serving  will  share  his  bounty  under  his 
will,  such  services  do  not  afford  the  ground  of  an  action 
as  upon  an  implied  assumpsit  to  pay  in  money  :  Whyatt  v. 
Marsh,  4  U.  C.  R..  485,  see  also  Redmond  v.  Redmond,  27  U. 
C.  R.  220.  There  clearly  should  be  a  nonsuit,  as  there  was 
no  evidence  to  go  to  the  jury  on  the  common  counts. 

Galt,  J. — There  was  a  good  deal  of  evidence  given  as  to 
the  services  rendered  by  the  plaintiff  to  the  defendant ;  and 
if  we  could  see  any  evidence  that  would  shew  either  an 
expectation  of  pecuniary  recompense  on  the  part  of  the 
plaintiff,  or  any  promise  of  such  made  by  the  defendant, 
we  should  not  think  of  disturbing  the  verdict. 

The  learned  counsel  for  the  plaintiff  contended  that  un- 
less the  plaintiff  had  rendered  her  services  with  an  under- 
standing on  her  part  that  she  was  in  no  way  to  be  paid  for 
them,  she  was  entitled  to  maintain  this  action  ;  and  that  if 
she  worked  for  the  defendant  on  an  expectation  of  marriage, 
she  was  entitled  to  demand  a  pecuniarv  recompense  if  her 
hopes  were  disappointed. 

It  is  perfectly  plain,  not  only  from  the  evidence,  but  also 
from  the  very  framing  of  this  suit,  that  it  was  in  expecta- 
tion of  marrying  the  defendant  that  the  plaintiff  had 
attended  to  his  business. 

The  case  principally  relied  on  was  Baxter  v.  Gray,  3  M. 
&  G.  771 ;  but  that  case  differs  Avidely  from  the  present  in 
this  respect ;  the  plaintiff  there  rendered  his  services  in  the 
hopes  of  a  pecuniary  reward,  in  the  shape  of  a  legacy,  and 
under  that  expectation  did  not  furnish  any  bill  for  services 
to  tlie  deceased  ;  but  there  was  no  evidence  that  he  did  not 
expect  to  be  paid. 

The  plaintiff''s  own  evidence  in  this  case  shows  that  she 
did  not  expect  to  receive  any  wages ;  and  to  allo\v  this  verdict 
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to  stand  would  be,  in  fact,  to  give  damages  for  a  breach  of 
contract  of  marriage,  which  the  jury  have  found  did  not  exist. 

The  principle  upon  which  Whyatt  v.  Marsh,  4  U.  C.  R. 
485,  and  i^ecZmonc^  v.  Redmond,  27  U.  C.  R  220,  proceded, 
governs  this  case — where  services  are  rendered,  whether  by 
a  relative  or  a  stranger,  only  in  the  expectation  of  receiving 
a  benefit  not  of  a  pecuniary  nature,  no  implied  assumpsit 
to  pay  money  arises  as  upon  a  quantum  meruit. 

The  rule  must  be  made  absolute  to  enter  a  nonsuit. 

GwYNNE,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute. 


Zealand  v.  Dewhurst. 

Husband  and  wife — Goods  supplied  to  wife  not  living  with  husband — Liability 

of  husband. 

In  an  action  against  a  husband  for  goods  supplied  to  bis  wife,  it  appeared 
that  up  to  February,  1872,  when  the  husband  received  an  appointment 
worth  $1,200  a  year,  he  had  been  in  embarrassed  circumstances  and 
owed  debts  amounting  to  $3,000.  In  May,  1870,  his  wife  being  in  deli- 
cate health  went  to  live  with  her  father  at  Brantford,  and  continued  to 
reside  with  him  for  two  years,  with  the  exception  of  an  occasional  visit 
to  her  husband,  who  lived  in  St.  Catharines,  during  which  time  the 
father  expended  on  her  and  her  son  upwards  of  $1,000,  In  May,  1872, 
when  visiting  her  husband,  she  complained  for  the  first  time  of  wanting 
clothes ;  the  husband  appearing  to  have  always  furnished  her  with  money 
and  clothes  whenever  she  asked  for  them,  and  also  to  have  paid  for 
their  son's  board  and  clothes.  The  husband  then  gave  her  what  articles 
she  required  and  what  money  he  possessed,  at  the  same  time  expressly 
telling  lier  not  to  incur  any  debts  in  Brantford.  In  the  following  montb, 
however,  she  incurred  the  debt  now  sued  for,  consisting  of  silks,  valuable 
laces,  and  shawls,  amounting  to  the  husband's  salary  for  a  quarter  ;  the 
plaintiff  at  the  time  being  fully  aware  that  she  was  not  living  with  her 
husband,  but  with  her  father  : 

Held,  that  the  husband  was  not  liable,  and  a  verdict  for  the  plaintiff  was 
set  aside. 

This  was  an  action  brought  to  recover  the  price  of  cer- 
tain goods  sold  by  the  plaintiff  to  defendant's  wife. 
Plea,  never  indebted.  Issue. 
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It  was  a  Superior  Court  case,  tried  at  the  County 
Court  of  the  County  of  Brant,  before  the  Judge  of  the 
said  County  Court,  and  a  jury,  at  Brantford,  in  the  Fall 
of  1872. 

From  the  evidence  given  at  the  trial,  it  appeared  that  the 
plaintiff  was  a  merchant  carrying  on  business  at  Brantford. 

He  was  examined  as  a  witness,  and  proved  the  sale  of 
the  goods,  amounting  to  S258.12.  This  debt  was  con- 
tracted in  less  than  three  months,  and  appeared  to  be  prin- 
cipally for  expensive  articles  of  finery  and  dress,  there 
being  very  few  items  of  what  might  strictly  be  styled 
necessaries.  In  his  evidence,  he  stated  that  he  asked  the 
wife  whether  she  had  defendant's  authority,  but  he  did 
not  say  what  her  answer  was. 

The  defendant  was  examined  on  the  defence.  He  swore 
that  he  was  very  much  embarrassed  in  his  circumstances 
when  he  received  his  present  situation,  in  February  last, 
and  that  at  that  time  he  was  in  debt  to  the  extent  of 
?3,000.  He  further  stated  as  follows  :  "  Mrs.  Dewhurst  had 
been  ill  off  and  on  two  or  three  years  before  she  went  to 
Brantford  to  her  father's.  She  had  been  seriously  ill  about 
three  months,  when  she  lived  with  me.  We  never  ran 
any  accounts  for  household  expenses,  &c.  She  left  at  the 
solicitation  of  Mr.  Matthews  (her  father),  he  did  not  write 
me.  She  spoke  to  me  about  it.  I  told  her  if  there  was 
any  possibility  of  her  getting  better,  I  would  not  object  to 
her  going  to  Brantford.  She  left  my  house  on  the  5th  of 
May,  1870,  and  remained  with  her  father  about  two  years. 
She  had  over  $100  in  money  from  me  up  to  last  November, 
besides  material  for  clothing  that  I  sent  her.  She  wrote 
to  me  for  what  she  wanted,  and  I  sent  it.  Last  May  for 
the  first  time  she  complained  of  wanting  clothing.  I  was 
then  ill  for  six  weeks  with  inflammatory  rheumatism,  and 
for  two  months  I  could  do  nothing.  She  stayed  two  days, 
and  then  returned  to  Brantford.  The  day  she  left  she 
wanted  some  clothing,  and  wished  to  go  to  Carlyle's.  I 
told  her  not  to  go  there,  as  I  was  owing  an  account  there. 
I  had  no  money  but  $6,  which  I  gave  her.    She  said  she 
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could  get  the  things  here,  in  Brantford.  I  told  her  not  to 
run  any  accounts  in  Brantford.  She  knew  I  was  in  debt. 
She  went  to  a  shoe  store,  Lindsay's,  with  my  order,  and  got 
what  she  wanted.  She  did  not  return  to  Brantford  at  my 
suggestion,  but  at  her  own  choice.  She  came  down  again 
in  August ;  before  this,  she  had  not  written  except  for  her 
son's  board.  I  pay  his  board  there.  She  was  there  (St. 
Catharines)  in  August;  she  was  ill  a  couple  of  days.  My 
son  was  with  her.  I  did  not  suppose  she  came  there  to 
remain.  The  bill  at  Welland  House  was  about  $75.  I 
told  her  I  could  not  meet  such  an  expense,  and  did  not  wish 
her  to  remain  there,  as  I  was  not  able.  My  salary  is  $1,200 
($1,150  net).  I  pay  $4  a  week  for  my  board.  I  sent  her 
all  the  furniture  she  asked  for.  She  did  not  tell  me  she 
had  run  this  bill,  for  I  was  then  ready  and  am  still  to  pay 
for  her  necessary  support.  These  articles  she  got  at  Zeal- 
and's are  beyond  my  means  to  pay  for,  and  beyond  what 
she  had  been  accustomed  to  have.  I  have  clothed  my  son  ; 
he  comes  down  periodically,  and  I  clothe  him." 

The  learned  Judge  left  the  case  to  the  jury,  with  a  charge 
which  was  not  complained  of,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed. 

In  last  Hilary  Term,  E.  B.  Wood,  Q.  C,  for  the  defen- 
dant, obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence. 

In  this  term,  M.  C.  Cameron,  Q.  C,  shewed  cause. 
The  wife  has  authority  to  bind  the  husband  for  necessaries 
supplied  to  her,  and  the  only  question  is,  whether  they 
were  excessive  ;  but  this  is  simply  a  question  for  the  jury^ 
and  they  having  found  in  favor  of  the  plaintiff,  the  verdict 
should  not  be  disturbed.  It  must  also  be  taken  into  con- 
sideration that  the  husband  was  not  supporting  her,  as  she 
was  living  with  her  father. 

Harrison,  Q.  C,  contra.  The  husband  was,  under  the 
circumstances,  under  no  obligation  to  support  the  wife. 
She  was  living  apart  from  him,  and  was  fully  aware  of  his 
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position.  He  owed  S3,000,  which  he  was  endeavouring  to 
pay  off;  his  whole  salary  was  $1,200,  and  the  bill  equals 
a  quarter's  salary.  She  left  him  of  her  own  accord.  It 
clearly  appears  that  he  gave  her  money  and  clothes  when- 
ever she  wanted  them,  and  expressly  told  her  not  to  run 
up  any  accounts  without  letting  him  know.  It  is  simply 
a  question  of  agency.  Where  the  wife  is  living  with  her 
husband,  the  presumption  is  that  she  has  authority  to 
bind  him  by  her  contracts  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume  :  Jolly  v.  Rees, 
15  C.  B.  N.  S.  628.  But  this  presumption  may  be  rebutted 
by  shewing,  for  example,  that  he  had  expressly  told  her 
not  to  pledge  his  credit,  or  that  he  had  already  supplied 
her  with  other  goods  :  Reneaux  v.  Teakle,  8  Ex.  680 ;  Jolly 
V.  ReeSy  before  referred  to ;  Archibald  v.  Flynn,  32 
U.  C.  R.  523 ;  see  also  Bazeley  v.  F order,  L.  R.,  3  Q.  B. 
559 ;  so  where  the  order  is  excessive  in  point  of  extent, 
or  the  husband's  income  small,  and  the  wife  gives  extrava- 
gant orders :  Phillipso7i  v.  Hayter,  L.  R.  6.  C.  P.  38 ;  Mor- 
gan V.  Chetwy  nd,  4  F.  &  F.  451.  But  whei-e  she  is  living 
apart  from  her  husband,  the  onus  is  on  the  tradesman  to 
shew  that  she  had  authority  to  bind  him,  for  example,  by 
shewing  that  she  was  so  living  apart  through  his  miscon- 
duct :  Edwards  v.  Toiuels,  5  M.  &;  G.  624 ;  Hindley  v. 
Marquis  of  Westmeath,  6  B.  &  C,  200.  As  to  what  are 
necessaries,  see  Ryder  v.  yVomhwell,  L.  R.  4  Ex.  32.  The 
cases,  therefore,  clearly  decide  that  the  tradesman  must 
show  express  authority,  or  circumstances  from  which  an 
authority  may  be  inferred.  In  this  case  no  authority 
express  or  implied  is  shewn,  so  the  verdict  is  against  law 
and  evidence. 

Galt,  J. — It  is  a  remarkable  circumstancQ  that,  in  cases 
like  the  present,  juries  appear  almost  invariably  to  find  for 
the  plaintiff,  even  though  the  evidence  is  of  such  a  character 
as  would  render  it  impossible,  one  would  think,  to  imagine 
that  the  husband  was  an  assenting  party,  or  that  the 
articles  supplied  were  necessaries. 
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The  last  case  on  the  subject  is,  Fhillipson  v.  Hayter,  L. 
R,  6  C.  P.  38,  where  two  juries  found  that  a  variety  of 
articles  purchased  by  a  woman,  (and  as  I  would  suppose 
from  the  description,  for  the  purpose  of  being  presented  to 
her  paramour,  with  whom  she  had  eloped  before  the  action 
was  brought)  were  not  only  necessaries,  but  were  purchased 
with  her  husband's  authority. 

In  the  case  before  us,  it  appears  that  the  wife,  contrary 
to  the  express  desire  of  her  husband,  incurred  a  debt  for 
articles  of  luxury,  amounting  to  the  whole  of  her  husband's 
salary  for  the  three  months  during  which  the  account  was 
running,  and  the  jury  have  found  they  were  necessaries. 

The  circumstances  are  briefly  as  follows  : — Up  to  Feb- 
ruary, 1872,  the  defendant  was  in  embarrased  circumstances, 
owing  debts  to  the  amount  of  S3,000.  At  that  time  he 
received  an  appointment  with  a  salary  of  about  Sl,200  a 
year.  In  May,  1870,  his  wife,  being  in  delicate  health,  had 
gone  to  reside  with  her  father  at  Brantford,  and  with  the 
exception  of  an  occasional  visit  to  her  husband,  who  lived 
at  St.  Catharines,  she  has  continued  so  to  reside  up  to  the 
present  time.  Her  father,  who  was  called  on  behalf  of 
the  plaintiff,  swore  that  he  had  expended  on  her  and  her 
son,  during  the  time  she  had  been  with  him,  upwards  of 
$1,000 ;  this  was  for  a  period  comprising  about  two  years 
before  this  debt  was  contracted.  In  May,  1872,  she  came 
to  see  her  husband,  who  was  then  suffering  from  illness,  and 
then  for  the  first  time  she  complained  of  want  of  clothing. 
On  that  occasion  the  defendant  furnished  her  with  the 
articles  she  required,  and  also  gave  her  what  money  he 
possessed  ;  at  the  same  time  he  told  her  not  to  incur  any 
debts  in  Brantford.  It  was  in  the  next  month — namely, 
June,  1872,  that  she  appears  to  have  opened  this  account. 

It  is  manifest  from  the  evidence  of  the  plaintiff  himself, 
that  he  must  have  entertained  some  doubt  as  to  the  pro- 
priety of  furnishing  the  goods,  for  he  states  that  he  asked 
her  whether  she  had  authority  from  her  husband  to  pur- 
chase them,  although  he  does  not  give  her  answer.  In 
the  month  of  August  following,  after  the  debt  had  been 
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incurred,  the  wife  went  to  St.  Catharines  and  spent  several 
da^'s  with  the  defendant,  but  said  nothing  about  this  debt. 

In  his  evidence,  the  plaintiff  gives  it  as  his  opinon  that 
these  articles,  consisting  principally  of  silks,  velvets,  laces, 
and  shawls,  were  necessaries  for  a  woman  in  the  position 
of  a  wife  whose  husband  held  a  situation  of  $1,200,  and 
the  jury  appear  to  have  adopted  that  view. 

The  plaintiff  at  the  time  when  this  debt  was  contracted 
knew  that  the  wife  was  not  residing  with  her  husband,  but 
with  her  father.  This  should  have  made  him  more  cau- 
tious in  giving  her  credit.  She  had  not  even  the  implied 
authority  which  the  law  gives,  in  cases  where  a  wife  is 
living  with  her  husband,  to  pledge  his  credit  for  necessaries 
supplied  to  herself  and  his  family,  and  even  in  that  case 
the  law  as  laid  down  in  Jolly  v.  Rees,  15  C.  B.  N.  S.  628 
shews  that  she  cannot  render  her  husband  liable  for 
debts  incurred  contrary  to  his  express  instructions. 

There  is  no  evidence  whatever  that  the  defendant  re- 
fused to  support  his  wife,  or  to  furnish  her  according  to  his 
means  with  such  articles  as  she  required.  She  was  residing 
with  her  own  father  at  his  request,  and  at  her  own  pleasure. 

To  allow  the  verdict  in  this  case  to  stand  would  be  not 
only  contrary  to  the  law  as  laid  down  in  Manhy  v.  Scott, 
Sm.  L.  C.  6th  ed.  vol.  ii.  p.  396  and  Jolly  v.  Rees,  15  C. 
B.  N.  S.  628,  and  Phillipson  v.  Hayter,  L.  R.  6  C.  P.  38, 
already  mentioned ;  but  would,  according  to  the  language 
of  one  of  the  learned  Judges  in  Jolly  v.  Rees.,  be  compelling 
a  man  to  dress  his  wife,  not  according  to  his  means,  but 
according  to  the  opinion  of  a  tradesman  and  a  jury. 

We  make  the  rule  absolute  for  a  new  trial,  with  costs  to 
abide  the  event,  there  being  in  fact  no  evidence  which,  in 
our  opinion,  would  justify  a  verdict  for  the  plaintiff. 

GwYNNE,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute. 
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McGuiRE  V.  McGuiRE. 

Married  woman — Action  by,  against  her  husband — Consol.  Stat.  U.  C,  ch.  73, 
35  Vic.  ch.  16 — Construction  of. 

A  married  woman  who  had,  without  any  just  cause,  left  her  husband's 
house,  and  was  living  apart,  demanded  from  him  chattels  and  household 
furniture  which,  having  been  her  property  before  marriage,  came  into  his 
possession  upon  and  by  virtue  of  the  marriage,  and  had  been  used  by 
them  jointly  in  his  dwelling  house;  and  on  his  refusal  brought  trover: 

Held,  under  Consol.  Stat.  U.  C.  ch.  73,  and  35  Vic.  ch.  16,  that  the  action 
could^not  be  maintained. 

This  was  an  action  of  trover  brought  by  a  wife  against 
her  husband  for  the  alleged  conversion  by  him  of  certain 
chattel  property,  consisting  of  a  horse,  carriage,  harness, 
and  household  furniture. 

Pleas :  1.  Not  guilty.  2.  Goods  not  the  goods  of  the 
plaintiff.  3.  That  the  plaintiff  at  the  time  of  the  alleged 
conversion  was,  and  still  is,  the  wife  of  the  defendant. 

Issue. 

The  cause  was  tried  before  Wilson,  J.,  and  a  jury,  at 
Whitby,  at  the  Spring  Assizes  of  1873. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
goods  in  question  were  the  property  of  the  wife  before  the 
marriage,  which  took  place  in  1870,  and  came  into  the 
actual  possession  of  the  husband  upon  the  marriage,  and 
were  used  by  the  husband  and  wife  at  the  house  of  the 
husband  until  the  wife,  so  far  as  it  appeared,  without  any 
just  cause  left  her  husband's  house. 

The  wife,  continuing  to  live  apart  from  her  husband, 
made  a  demand  for  these  goods  and  chattels,  which  he, 
insisting  that  the  wife  could  have  the  proper  use  of  them 
by  fulfilling  her  marriage  vovvt,  and  returning  to  live  with 
him,  refused  to  give  up  to  her. 

It  was  contended  on  behalf  of  the  defendant  that  the 
plaintiff  was  not  entitled  to  recover,  on  the  ground  that 
the  Ontario  Act  35  Yic,  ch.  16,  sec.  9,  did  not  authorize  an 
action  by  a  wife  against  her  husband,  and  this  was  not  an 
action  of  the  kind  provided  for  by  the  9th  section,  as  it 


124         COMMON  PLEAS,  EASTER  TERM,  36  VIC,  1873. 


was  not  an  action  for  the  recovery  of  property  by  this  or 
by  any  other  act  declared  to  be  her  separate  property;  that 
this  was  an  action  for  damages  for  taking  her  property. 

The  learned  Judge  doubted  whether,  under  the  circum- 
stances, the  refusal  of  the  husband  was  evidence  of  a 
wrongful  deprivation  of  the  plaintiff  of  the  goods,  or  a  con- 
version by  the  defendant,  and  he  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  first  and  third  issues,  and 
for  the  plaintiff  on  the  second  issue ;  and  the  value  of  the 
goods  was  assessed  at  $473 ;  leave  being  reserved  to  the 
plaintiff  to  move  the  Court  on  the  whole  case,  the  Court  to 
find  as  a  jury  might. 

In  this  term  M.  C.  Cameron,  Q.  C,  obtained  a  rule  nisi 
to  set  aside  the  verdict  entered  for  the  defendant  on  the 
first  and  third  pleas,  and  to  enter  a  verdict  for  the  plain- 
tiff for  the  sumfof  $473,  pursuant  to  the  leave  reserved. 

In  the  same  term  Patterson,  Q.  C,  shewed  cause.  The 
Legislature  never  intended  to  give  a  married  woman  the  right 
to  maintain  an  action  like  the  present.  The  learned  Judge 
who  tried  the  cause  was  of  opinion  that  under  the  circum- 
stances the  evidence  did  not  support  the  issue,  and  that  the 
defendant  did  not  wrongfully  deprive  the  plaintiff'  of  her 
furniture.  This  ruling  was  quite  right,  and  the  defendant 
is  entitled  to  maintain  his  verdict. 

M.  €.  Cameron,  Q.  C,  contra.  By  Consol.  Stat.  U.  C.  ch. 
73,  sec.  1,  the  property  in  question  became  vested  in  the 
wife ;  and  by  35  Vic.  ch.  16,  sec.  9,  she  became  entitled  to 
maintain  an  action  in  her  own  name  for  its  recovery 
against  all  persons,  without  in  any  way  exempting  the 
husband,  and  therefore  she  can  properl}^  maintain  the 
action  against  him.  There  was  clearly  a  demand  and 
refusal,  and  such  as  in  the  case  of  a  stranger  would  be  suffi- 
cient :  Burroughes  v.  Bayne,  5  H.  &  N.  296.  The  cover- 
ture of  the  plaintiff  should  have  been  pleaded  in  abatement, 
and  not  in  bar  :  Milneretet  al.  v.  Milnes  et  a  I.,  3  T.  R  627. 
And  the  plaintiff  is  entitled  to  judgment  nov  obstante  vere- 
dicto on  the  third  issue  :  Benson  v.  Duncai  ,  3  Ex.  644. 
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GwYNNE,  J. — The  question  here  is,  whether  or  not  a  wife 
who  without  any  just  cause  leaves  her  husband's  house 
and  lives  apart  from  him,  can  in  virtue  of  the  provisions  of 
Consol.  Stat.  U.  C.  cl^  73,  coupled  with  85  Vic.  ch.  16,  bring 
an  action  against  him  as  for  the  wrongful  conversion  by 
him  of  certain  goods,  chattels^  and  household  furniture, 
which,  having  been  her  property  before  the  marriage,  came 
into  the  actual  possession  of  the  husband  upon  and  in 
virtue  of  the  marriage,  and  were  used  by  husband  and 
wife  jointly  subsequently  to  the  marriage,  at  the  dwelling- 
house  of  the  husband,  until  she  chose  to  separate  herself 
and  to  live  apart  from  him,  by  reason  that  upon  her  demand 
after  her  departure  from  his  house,  he  refused  to  give  her 
up  the  goods  to  take  away  with  her. 

The  contention  of  the  plaintiff  is  rested  upon  what  is 
contended  to  be  a  literal  reading  of  the  statutes.  It  is 
contended  that  by  the  operation  of  Consol.  Stat.  U.  C.  ch. 
73,  (the  parties  having  been  married  in  1870),  the  property 
in  question  became  the  separate  property  of  the  wife,  and 
that  by  the  35  Vic.  ch.  16,  sec.  9,  she  "  may  maintain  an 
action  in  her  own  name  for  the  recovery  of  any  *  * 
property,  by  this  or  any  other  Act,  declared  to  be  her  sepa- 
rate property,  and  shall  have  in  her  own  name  the  same 
remedies,  both  civil  and  criminal,  against  all  'persons 
whomsoever  for  the  protection  and  securit}^  of  such  *  * 
property  as  if  such  *  *  property  belonged  to  her  as  an 
unmarried  woman." 

The  learned  counsel  for  the  plaintilf  candidly  admitted  in 
argument  that  the  point  for  determination  here  if,  as  he 
contended  it  must  be,  decided  in  the  plaintiff's  favor,  in- 
volved the  necessary  consequence  that  a  married  woman 
has  not  only  a  right  to  treat  her  husband  as  a  trespasser 
whenever  he,  although  in  the  house  in  which  they  live  to- 
gether, intermeddles  with  any  property  which  was  her 
separate  property  before  the  marriage  in  a  manner  which  she 
objects  to,  unless  his  right  be  secured  by  a  marriage  settle- 
ment ;  but  that  a  married  woman  coming  within  the  first 
section  of  35  Vic.  ch.  16,  may,  when  she  pleases,  prosecute 
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her  husband  as  a  trespasser  if  he  continue  in  her  house 
after  having  received  orders  from  her  to  leave  it. 

A  new  point  is  thus  raised,  which  seems  to  justify  a 
doubt  whether  or  not  these  Acts  should  be  regarded,  as 
some  profess  to  regard  them,  as  the  married  woman's  Bill 
of  Rights,  or  as  others  designate  them,  namely,  Acts  for  the 
emancipation  of  married  women  at  their  own  pleasure 
from  all  the  obligations  of  the  marriage  state,  and  to  enable 
them  notwithstanding  to  retain  the  exclusive  enjoyment  of 
all  rights  of  property  as  femes  soles. 

In  construing  these  Acts  we  have  to  depend  upon  our 
own  judgment  in  collecting,  as  best  we  can,  the  intention 
of  the  Legislature  from  the  language  used,  and  upon  the 
decisions  of  our  own  Courts ;  for  although  an  Act  has 
recently  been  passed  in  England  amending  the  law  relating 
to  the  property  of  married  women,  yet  the  language  of  that 
Act  is  in  many  material  points  different  from  our  Act 
Consol  Stat.  U.  C,  ch.  73  ;  and  although  our  statute  35  Vic, 
ch.  16,  adopts  in  some  respects  the  identical  language  of  the 
Imperial  Act  33-34  Vic,  ch.  93,  yet  it  goes  far  beyond 
that|Act  in  its  provisions,  so  that  if  we  had  decisions  of  the 
English  Courts  upon  the  Imperial  Act,  they  would  afford 
us  little  assistance  in  many  cases  arising  under  our  Acts. 
And  the  question  now  raised  for  our  decision  is  one  which 
could  not  arise  under  the  provisions  of  the  English  Act. 

In  Kraemer  v.  Gless,  10  C.  P.  470,  Draper,  C.  J.,  at  page 
475,  referring  to  Consol.  Stat.  U.  C,  ch.  73,  says :  "  The 
primary  objects  of  this  Act  seem  to  be — First,  to  protect 
a  married  woman  in  the  right  to  her  separate  property  free 
from  the  debts  and  the  control  of  her  husband. — Second,  to 
secure  her  earnings  to  herself  under  certain  circumstances. 
Third,  to  enable  her  creditors  to  obtain  satisfaction  out  of 
her  separate  property  for  debts  incurred  dum  sola.  And 
lastly,  to  relieve  the  husband  from  liability  for  such  debts, 
though  he  must  be  joined  in  the  action  against  her,  if  he 
be  resident  in  the  Province.  Every  provision  for.  these 
purposes  is  a  departure  from  the  common  law,  and  so  far 
as  is  necessary  to  give  these  provisions  full  effect  we  must 
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hold  the  common  law  is  superseded  by  them.  But  it  is 
against  principle  and  authority  to  infringe  any  further  than 
is  necessary  for  obtaining  the  full  measure  of  relief  or 
benefit  the  Act  was  intended  to  give.  I  do  not  perceive 
that  any  of  these  provisions,  either  in  letter  or  spirit, 
require  us  to  hold  that  chattel  property  which  belonged  to 
the  wife  before  marriage  is  not,  by  the  marriage,  placed  in 
the  hands,  and  under  the  protection,  of  the  husband, 
though  no  longer  subject  to  his  debts,  or  to  his  disposal." 

In  Lett  v.  Commercial  Bank,  24  U.  C.  R.  552,  Draper, 
C.  J.,  in  giving  the  judgment  of  the  Court  says,  at  p.  558  : 
"The  Act  *  *  is  in  my  humble  judgment  to  be  con- 
strued as  creating  a  marriage  settlement,  in  the  terms  of  the 
first  or  second  sections,  in  all  cases  to  which  those  sections 
respectively  apply,  and  such  settlement  is  to  be  dealt  with 
as  one  made  by  a  proper  conveyance  to  trustees,  before 
marriacre,  for  the  use  of  the  intended  wife."  And  he  adds: 
"  Notwithstanding  the  broad  language  used  in  the  Act  as 
to  property  acquired  by  the  wife  '  in  any  way  after  mar- 
riage\  the  Legislature  have  (sec.  5)  declared  she  is  not 
entitled  to  her  earnings  during  coverture  without  an  order 
for  protection.  This  provision  is  a  recognition  of  one  of 
the  common  law  rights  of  the  husband  as  not  intended  to 
be  annulled,  though  a  wife's  earnings  might  well  come 
within  the  words,  property  acquired  in  any  ivay  after  her 
marriage."  And  further,  "  Now  although  there  are  other 
provisions  besides  those  in  sees.  1  and  2  which  aflfect  the 
husband,  no  one  of  them,  except  sec.  6,  further  diminish 
or  take  away  his  common  law  rights  over  his  wife's  real 
or  personal  property  ;  and  sec.  6  only  gives  the  wife  a  right 
to  an  order  for  protection  in  certain  cases  of  misconduct  on 
the  husband's  part,  or  where  she  has  a  decree  for  alimony 
against  him." 

In  Charaherlain  v.  McDonald,  14  Grant  447,  Mowat,  V. 
C,  although  expressing  no  judgment  upon  the  point,  at  page 
449,  said  that  he  saw  "  great  difficulty  in  holding  that  a 
married  woman  has  no  jus  disponendi,  except  by  will,  of 
her  personal  property." 


128 


COMMON  PLEAS,  EASTER  TERM,  86  VIC,  1873. 


In  Mc  Car  gar  v.  McKinnon,  15  Grant  361,  it  was  held 
by  Mowat,  V.  C,  that  a  married  woman  was  competent  to 
bind  her  interest  as  a  residuary  legatee  by  her  written 
authority,  without  evidence  of  her  husband's  concurrence, 
given  to  the  executors,  and  acted  upon  in  good  faith,  to 
accept  land  from  a  debtor  to  the  testator's  estate  in  satis- 
faction of  a  debt. 

In  a  recent  case,  Mitchell  v.  Weir,  19  Grant  568,  Strong 
V.  C,  expresses  his  opinion  that  there  is  no  analogy, 
between  the  title  a  married  woman  has  in  property  under 
the  Act,  and  that  which  she  has  in  equity  to  property 
settled  to  her  separate  use.  At  page  571  he  says,  "  The 
property  of  the  wife  under  this  Act  is  altogether  the  crea- 
tion of  the  statute  ;  and  the  married  woman's  power  of 
disposition  in  respect  of  this  parliamentary  property  must 
be  ascertained  from  the  statute  itself" 

In  Balsam  et  ux.  v.  Robinson,  19  C.  P.  263,  though  pro- 
nouncing no  judgment,  I,  at  page  269,  ventured  to  throw  out 
the  suggestion,  that  "  If  it  should  prove  to  be  the  law,  that 
the  words  in  the  Act,  which  vest  all  her  real  and  personal 
property  in  herself,  Jree  from  the  debts  and  obligations  of 
her  husband,  and  from  his  control  and  disposition  without 
her  consent,  are  to  be  construed  as  giving  to  her  absolute 
control  and  disposition  without  his  consent^'  I  feared  the 
result  might  be  prejudicial  to  the  interest  of  the  wife,  and 
that  it  seemed  to  me  "  that  the  object  of  the  Act  will  be 
sufficiently  secured  if  the  law  should  prove  to  be  that  she 
shall  not  have  the  power  of  disposition  v/ithout  the  con- 
sent and  intervention  of  her  husband,  so  that  he  may  have 
an  interest  recognised  in  law  sufficient  to  enable  him  to 
prevent  her  making  what  may  be  improvident  bargains  in 
respect  of  it ;"  and  that  such  a  construction  appeared  to  me 
more  likely  to  conduce  "  to  the  preservation  of  her  true 
interests  and  the  peace  of  the  marriage  state,  than  one 
which  would  give  to  her  absolute  power  of  disposition 
without  the  consent,  and  it  may  be  against  the  will  and 
advice,  of  her  husband." 

These  observations  appear  to  have  been  referred  to  with 
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approbation  by  Richards,  C.  J.,  in  Wright  v.  Garden,  28 
U.  C.  R.  614.  They  are  certainly,  it  must  be  admitted,  at 
variance  with  the  opinion  of  Wilson,  J.,  as  appearing  in 
his  judgment  delivered  in  that  case,  which,  however,  is  at 
variance  with  the  judgment  in  Kvaemev  v.  Gless,  10  C.  P. 
470,  and  in  Lett  v.  Commercial  Bank,  24  U.  C.  R.  552,  and, 
as  it  seems  to  me,  with  the  recent  judgment  of  my  brother 
Strong,  in  Mitel  tell  v.  TFeir,  19  Grant  568.  ^ 

The  case  now  before  us  presents  strikingly  the  danger 
which  in  Balsam  et  ux  v.  Robinson,  19  C.  P.  263,  I  ex- 
pressed my  apprehension  of  if  the  wife  should  have  an 
absolute  "jus  disponendi  over  her  personalty,  without  the 
consent  of  her  husband  ;  and  I  confess  that  a  careful  review 
of  the  statute,  and  of  the  cases  decided  upon  it,  tends  rather 
to  confirm  than  to  shake  the  opinion  there  suggested. 

With  the  opinion  of  Vice  Chancellor  Strong,  in  Mitchell 
V.  Weir,  19  Grant  568,  I  entirely  concur — that  the  married 
woman's  power  of  disposition  in  respect  of  this  parliamen- 
tary property  is  not  at  all  analogous  to  her  power  of  dispo- 
sition in  equity  over  property  settled  to  her  sole  and 
separate  use.  The  property  of  the  wife  under  this  Act  is 
altogether  the  creature  of  the  statute,  and  we  must  look  to 
the  Act,  and  to  the  Act  alone,  v/hich  may  *  well  be 
termed  a  statutory  marriage  settlement,  to  ascertain  the 
extent  of  her  power  of  disposition  over  the  property  there- 
by settled. 

The  first  section  of  the  Act  declares  that  every  married 
woman  coming  within  that  section,  "  shall  and  may,  not- 
withstanding her  coverture,  have,  hold,  and  enjoy,  all  her 
real  and  personal  property,  whether  belonging  to  her 
before  marriage,  or  acquired  by  her  by  inheritance,  devise, 
bequest,  or  gift,  or  as  next  of  kin  to  an  intestate,  or  in  any' 
other  way  after  marriage,  free  from  the  debts  and  obliga- 
tions of  her  husband,  and  from  his  control  or  disposition 
ivithout  her  consent,  in  as  full  and  ample  a  manner  as  if 
she  continued  sole  and  unmarried,  any  law,  usage  or  cus- 
tom to  the  contrary  notwithstanding." 

And  the  question  is,  did  this  clause  give  to  a  married 

17 — VOL.  XXIII.  CP. 


130 


COMMON  PLEAS,  EASTER  TERM,  86  VIC,  1873. 


woman  coming  within  its  purview  that  absolute  power  of 
disposition  which  a  feme  sole  would  enjoy,  and  which  a 
literal  construction  would  seem  to  imply  ?  And  the  answer, 
as  it  seems  to  me,  is,  that  other  parts  of  the  Act  contain 
internal  evidence  that  by  these  words  the  Legislature  did 
not  intend  to  give  to  her  any  such  absolute  jus  dispo- 
nendi. 

In  the  first  place  a  notable  difference  is  to  be  observed 
between  the  language  of  this  section  and  that  of  the  sixth, 
which  does  give  to  a  married  woman  having  an  order  of 
protection  the  power  of  disposition  as  a /erne  sole.  There  it 
is  provided,  that  a  woman  obtaining  an  order  of  protection 
shall  "  have  and  enjoy  all  her  earnings  and  those  of  her 
minor  children,  and  any  acquisitions  therefrom,  free  from 
the  debts  and  obligations  of  her  husband,  and  from  his  con- 
trol or  dispositions" — not,  observe,  as  in  the  first  section, 
"  luithout  her  consent ;"  but,  instead  of  these  words,  are 
used  the  words — "  and  without  his  consent,"  in  as  full  and 
ample  a  manner  as  if  she  continued  sole  and  unmarried. 
The  property  under  the  first  section  she  shall  "  have,  hold, 
and  enjoy,  free  from  the  debts  and  obligations  of  her  hus- 
band and  from  his  control  or  disposition  luithout  her  con- 
sent." Her  earnings  and  acquisitions  therefrom,  under  the 
sixth  section,  she  is  to  have  and  enjoy,  not  only  free  from  his 
debts,  obligations,  control,  or  disposition,  but  further,  "and 
without  his  consent."  The  exclusion  of  his  consent  from  her 
power  to  enjoy  plainly,  as  it  appears  to  me,  implies  that  the 
first  section  related  to  a  power  of  retaining,  not  to  a  power 
of  disposing.  What  is  given  is  a  jus  protegendi  the 
property  of  the  wife  from  the  common  law  power  of  the 
husband,  without  her  consent ;  not  a  jus  disponendi  upon 
her  without  his  consent,  which  is  what  is  given  over  the 
property  embraced  within  the  sixth  section. 

Then  it  is  to  be  observed  that  the  power  of  having, 
holding,  and  enjoying,"  mentioned  in  the  first  section,  is 
conferred  equally  over  all  the  real  as  well  as  the  personal 
property  of  the  married  woman. 

Now  it  is  apparent  from  the  15th  section  of  Consol.  Stat. 
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U.  Q,  ch.  85,  that  it  was  not  the  intention  of  the  Legisla- 
ture to  confer  the  jus  disponendi  over  her  real  estate  upon 
the  married  woman  alone.  The  power  of  enjoying  the 
personalty  being  given  equally  with  the  realty,  it  would 
seem  to  follow  that  the  power  should  be  the  same  in 
respect  of  both,  and  if  plainly  qualified  as  to  one  should 
be  equally  so  as  to  the  other.  But  it  is  said  that  this  is 
not  so,  for  that  it  is  another  Act,  namely,  chapter  85,  which 
prescribes  the  mode  of  exercising  the  jus  disponendi  over 
the  realty ;  but  it  is  not  the  mode  of  exercising  the  power 
that  is  in  question,  so  much  as  that  chapter  85  being  passed 
prescribing  the  mode  for  a  married  woman,  jointly  with  her 
husband,  to  dispose  of  her  realty,  shews  a  Legislative 
expression  that  it  was  not  the  intention,  by  chapter  73,  to 
give  to  the  woman  an  absolute  jus  disponendi  as  if  she 
really  were  sole  and  unmarried  .The  Consolidated  Statutes 
are,  as  it  appears  to  me,  to  be  read  as  the  statute  of  one 
session  with  different  chapters  merely,  and  where  two 
chapters  relate  to  the  same  subject  the  whole  must  be  read 
together,  just  as  separate  clauses  of  the  same  chapter  must 
be  (a).  We  have  then  clear  evidence  that  the  absolute  ^'its 
disponendi,  as  by  a,  feme  sole,  was  not  intended  to  be  con- 
ferred by  chapter  73  upon  married  women  over  their 
realty.  Wherein  then  do  we  find  that  it  was  over  their 
personalty  ?  Applying  the  language  of  Draper,  C.  J.,  in 
Kraemer  v.  Gless,  10  C.  P.  470,  and  Lett  v.  Commercial 
Bank,  24  13.  C.  R.  552,  and  that  of  Strong,  V.  C,  in  Mitchell 
v.  Weir,  19  Grant  568,  we  must  look  to  this  statutory  settle- 
ment, and  to  it  alone,  for  the  terms  of  the  settlement,  and 
we  are  only  warranted  in  departing  from  the  marital  rights 
so  far  as  we  see  the  departure  plainly  expressed  in  the 
settlement. 

But  the  statute,  to  my  mind,  contains  further  internal 
evidence  that  the  Legislature  did  not  intend  to  confer  by 
the  first  and  second  sections  the  absolute  jus  disponendi, 
as  if  she  were  sole  and  unmarried  ;  for  by  the  16th  section 
a  power  is  given,  and  that  a  limited  power,  to  the  married 


(a)  See  Boston  v.  Lebevre,  L.  R.  3  P.  C.  152— Per  Lord  Westbury. 
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woman  to  devise  her  real  and  personal  property  only 
among  her  children  issue  of  her  marriage,  if  she  have  any, 
and  failing  there  being  issue,  then  to  her  husband,  or  as  she 
may  see  fit. 

The  language  here  used  is,  that  appropriate  to  the  con- 
ferring a  power,  not  to  the  limitation  or  restriction  of  a 
power  already  conferred  by  sections  one  and  two.  More- 
over there  would  be  an  apparent  absurdity  in  holding  that 
she  should  have  an  absolute  jus  disponendi  by  deed  or 
act  inter  vivos  over  her  personalty,  and  only  a  limited 
power  by  will.  This  clause,  therefore,  seems  to  confirm  the 
view  that  what  is  conferred  by  the  first  and  second  sections 
is  a  jus  protegendi  her  property  free  from  the  common 
law  control,  power,  and  disposition  of  the  husband,  and 
not  an  absolute  jus  disponendi  against  the  will  of  her 
husband. 

The  Statute  35  Vic,  ch.  16,  seems  also  to  confirm  this 
view.  That  Act  was  passed  "  to  extend  the  rights  of  pro- 
perty of  married  women."  The  rights  thereby  granted  are 
therefore  recognized  by  the  Legislature  as  not  having  been 
previously  granted.  B}^  the  first  section,  as  to  married 
women  coming  within  it,  it  is  declared,  that  her  real  estate, 
and  the  rents,  issues,  and  profits  thereof,  shall  be  held  and 
and  enjoyed  by  her  for  her  separate  use,  free  from  any 
estate  or  claim  of  her  husband  during  her  life  time,  or  as 
tenant  by  the  curtesy,  and  that  her  receipts  alone  shall  be 
a  discharge  for  any  rents,  issues,  and  profits. 

Then,  by  the  second  section,  her  earnings,  wages,  and 
acquisitions  therefrom  shall  be  held  and  enjoyed  by  her, 
and  disposed  of  without  her  husband's  consent  without  an 
order  for  protection ;  and  it  is  added,  "and  the  possession, 
whether  actual  or  constructive,  of  the  husband,  of  any  per- 
sonal property  of  any  married  woman,  shall  not  render  the 
same  liable  for  his  debts." 

Now,  if  she  already  had  or  was  intended  to  have  an 
absolut(3  jus  disponendi  over  all  her  personal  chattels  as  a 
feme  soIp,  these  latter  word;^  would  hav  >  been  wholly 
unnecessary.    Their  insertion  seems  to  poij:t  to  a  recogni- 
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tion  by  the  Legislature  that  the  husband  might  rightfully 
have  the  possession  of  certa-in  personal  chattels,  the  pro- 
perty of  the  wife,  which  it  was  desirable  to  declare  should 
not,  notwithstanding  his  having  a  right  to  the  possession 
thereof,  be  liable  by  reason  thereof  for  his  debts. 

By  the  third  section,  the  married  woman  is  enabled  to 
enter  into  a  contract  of  insurance  on  her  own  life  for  her 
own  sole  benefit,  or  upon  her  husband's  life  with  his  con- 
sent, which  before  she  could  not  enter  into. 

By  the  fifth  section,  she  is  enabled  to  become  a  stock- 
holder or  member  of  any  bank,  insurance  company,  or  any 
other  incorporated  company,  as  fully  as  if  she  were  a  feme 
sole,  and  may  vote  by  proxy,  and  enjoy  the  like  rights  as 
other  stockholders  or  members. 

This  section  involves  a  recognition  by  the  Legislature 
that  until  the  passing  of  the  Act,  and  except  under  its 
provisions,  although  a  married  woman  might  be  entitled  to 
bank  stocks,  or  to  stocks  in  other  companies  whose  capital 
is  personal  estate,  still  that  she  had  not  the  full  enjoyment 
of  it,  in  so  far  as  exercising  the  power  of  disposition  over 
it,  but  that  as  to  such  property  the  consent  and  interven- 
tion of  her  husband  was  necessary  to  its  enjoyment,  although 
by  Consol.  Stat.  ch.  73,  she  might  have  such  an  interest 
as  would  enable  her  in  equity  to  restrain  any  attempt  upon 
his  part  to  dispose  of  it  without  her  consent. 

So  by  the  sixth  section  it  was  enacted  that,  "  a  married 
woman  may  make  deposits  of  money  in  her  own  name  in 
any  savings  or  other  bank,  and  withdraw  the  same  by 
her  own  check,  and  any  receipt  or  acquittance  of  such 
depositor,  shall  be  a  sufficient  legal  discharge  to  any 
such  bank." 

This  section  also  aflbrds  a  further  recognition  of  the 
Legislature,  that  the  law,  as  it  stood  before  the  passing  of 
the  Act,  was  not  sufficient  to  secure  to  married  women 
absolute  control  over  deposits  in  savings  or  other  banks. 

If  the  language  of  sections  one  and  two  of  Consol.  Stat. 
U.  C.  ch.  73,  was  intended  by  the  Legislature  to  have  had. 
and  was  capable  of  having,  the  construction  put  upon  them 
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which  literally,  taken  by  themselves,  the  sections  would  seem 
to  import  as  to  the  absolute  jus  disponendi  as  a  feme  sole, 
those  sections  of  the  Act  to  extend  the  rights  of  property 
of  married  women  would  have  been  wholly  unnecessary. 
Their  enactment,  therefore,  by  the  late  Act  is  a  conclusive 
legislative  declaration  that  these  rights  had  not  been  con- 
ferred by  the  previous  A  ct,  and  the  conclusion  is  inevitable, 
that  married  women  had  by  the  previous  Act  but  a  limited 
jus  disponendi  over  personalty  as  well  as  over  realty ;  and 
the  doctrine  laid  down  in  Kraemer  v.  Gless,  10  C.  P.  470, 
Lett  V.  Commercial  Bank,  24  U.  C.  R.  552,  and  Mitchell  v. 
'Weir,  19  Grant  568,  that  the  marital  rights,  except  in  so 
far  as  they  are  expressly  interfered  with  by  these  Acts,  still 
remain  unimpaired. 

The  Act  35  Vic.,ch.  16,gives  no  greater  interest  to  the  wife 
in  personal  chattels  of  the  description  of  those  for  which  this 
action  is  brought,  such  as  household  furniture,  &;c.,  brought 
by  the  wife  into  the  marriage,  than  chapter  73  of  the 
Consolidated  Statutes  had  done.  The  9th  section  of  35 
Vic.  only  gives  separate  remedies  to  the  wife  for  the 
recovery,  protection,  and  security  of  any  wages,  earnings, 
money,  and  property,  by  that  or  any  other  Act  declared  to 
he  her  separate  property,  and  of  any  chattels  or  other  her 
separate  property  for  her  own  use. 

Her  right,  interest,  and  propert}'^  in  household  furniture 
and  such  like  chattels  as  are  the  subject  of  this  suit 
brought  by  her  into  the  marriage,  are  the  same  as  before 
the  passing  of  35  Vic,  ch.  16,  and  that  right,  interest,  and 
property,  upon  the  principle  of  the  decided  cases,  we  must 
hold  to  be  governed  by  the  terms  of  the  statutory  mar- 
riage settlement  relating  to  them.  That  settlement,  in  the 
language  of  Draper,  C.  J.,  in  Lett  v.  Commercial  Bank, 
24  U.  C.  R.  552,  is  to  be  dealt  with  as  one  made  by  a 
proper  conveyance  to  trustees  before  marriage.  For  the 
terms  of  the  settlement  we  must  look  to  the  Act  itself, 
ch.  73,  sec.  1.  That  section  then,  as  I  have  endeavoured 
to  shew,  as  affecting  chattels  of  this  description,  brought 
by  the  wife  into  the  marriage,  and  in  virtue  of  the  mar- 
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riage  placed  in  the  control  and  possession  of  the  husband 
for  the  mutual  use,  convenience,  and  enjoyment  of  both 
husband  and  wife  during  the  marriage,  secures  to  the 
wife  the  enjoyment  of  them  free  from  his  debts  and 
obligations,  and  from  his  control  or  disposition  without 
her  consent :  that  is  to  say,  it  divests  the  husband  of  his 
common  law  rights,  but  leaves  the  chattels  so  placed  in  his 
possession  there,  as  they  were  placed,  as  it  were,  in  his  hands 
as  a  trustee  under  the  statutory  marriage  settlement  for 
the  purpose  for  Avhich  the  property  was  placed  in  his 
hands,  namely,  for  the  mutual  use,  convenience,  and  enjoy- 
ment of  both  husband  and  wife  during  the  marriage  ;  but 
it  gives  to  the  wife  no  power  of  taking  these  goods  out  of 
the  possession  of  the  trustee,  and  of  disposing  of  them  at 
her  pleasure,  so  as  to  destroy  and  defeat  the  trust  purposes 
for  which  they  came  into  and  were  placed  in  the  husband's 
possession.  No  act  of  hers  could  make  him  a  tort  feasor 
for  keeping  and  appropriating  the  goods,  as  far  as  in  him 
lay,  for  the  trust  purposes  under  which  he  ma}'  be  said  to 
have  received  them.  When  the  wife  leaves  her  husband, 
it  is  she  who  violates  the  marriage  contract,  which  was  the 
consideration  for  the  husband  assuming  the  trust  in  respect 
of  those  goods.  They  are  not  therefore  within  the  provi- 
sion of  the  9th  section  of  85  Vic,  ch.  16,  so  as  to  give  the 
wife  an  action  against  the  husband  for  his  claiming  the 
right  to  have  them  applied  to  the  trust  purposes  of  which 
he  is  a  trustee.  There  is  no  occasion  for  an  action  to 
recover  property  already  in  its  proper  place  and  custody ; 
there  is  no  need  for  an  action  to  protect  and  secure  property 
already  under  the  protection  and  security  of  the  duly 
appointed  trustee,  who  has  done  no  act  in  breach  of  his 
trust.  The  9th  section  of  35  Vic,  ch.  16,  never  contempla- 
ted giving  an  action  to  the  married  woman,  cestui  qui  trust 
against  the  husband,  her  trustee  as  well  for  her  as  for 
himself,  who  was  guilty  of  no  breach  of  trust  ;  and  if  he 
were  guilty  of  a  breach  of  trust,  her  complaint  should  be 
made  in  equity. 

This  view  seems  to  me  sufficient  to  defeat  the  present 
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action.  For  myself  I  am  inclined  to  entertain  the  opinion, 
that  the  words  in  the  9th  section  of  35  Vic,  eh.  16,  "  A 
married  woman  may  maintain  an  action  in  her  own  name 
for  the  recovery  of  any  wages,  earnings,  money,  and 
property,  by  this  or  any  other  Act  declared  to  be  her 
separate  property,  and  shall  have  in  her  own  name  the 
same  remedies,hoth  civil  and  criminal,  against  all  persons 
whomsoever  for  the  protection  and  security  of  such 
wages,  earnings,  money,  and  property,  and  of  any  chat- 
tels or  other  her  separate  property  for  her  own  use'' 
were  designedly  used  to  cover  only  property  declared  by 
the  Acts  to  be  her  separate  property,  or  otherwise  settled  to 
her  separate  use,  and  to  distinguish  such  property  from 
property  which,  like  that  in  question  in  this  suit,  has 
come  into  the  possession  of  the  husband  for  the  mutual 
enjoyment  of  both,  and  over  which  no  exclusive  jus  dis- 
ponendi  has  been  given  to  the  wife  ;  but  which  he  holds 
still  in  his  marital  right,  only  in  so  far  as  he  cannot  dispose 
of  it  without  her  consent. 

I  cannot  think  it  was  ever  intended  that  a  married 
woman  should  have  a  right  to  prosecute  her  husband 
criminally  for  the  manner  in  which  he  might  interfere  or 
deal  with  such  property,  as,  for  example,  an  ordinary  bailee 
might  be  prosecuted. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 
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Clayton  v.  The  Great  Western  Railway  Company. 

G.  W.  R.  Co. — Obligation  to  fence — Liabiliiy. 

H.,  the  owner  of  land  crossed  by  defendants'  railway,  let  to  G.,  under 
a  verbal  lease  for  three  years,  a  certain  piece  of  it.  At  the  place 
where  the  accident  happened  there  was  no  fence  along  the  i-ailway, 
but  defendants  had  erected  in  lieu  thereof,  at  the  express  wish  of  the 
owner,  by  whom  it  was  considered  sufficient,  a  fence  at  right  angles 
to  the  railway,  to  a  pond  about  two  feet  distant,  across  which  the 
owner  had  planted  a  row  of  willows,  with  which  he  objected  that  a 
fence  would  interfere.  It  appeared  that  G.  had  received  the  plaintiff's 
horse  to  pasture,  and  on  account  of  the  water  in  the  pond  being  low, 
the  horse  got  out  of  the  pasture  field  round  the  fence,  and  thence 
across  the  small  strip  between  the  pond  and  the  railway  on  to  the 
track,  where  it  was  injured. 

Held,  that  the  fence  having  been  built  as  it  was  at  the  express  wish  of 
the  owner,  by  whom  it  was  considered  sufficient,  and  who  in  fact  objec- 
ted to  one  along  the  line  of  the  railway,  the  plaintiff  claiming  through 
him  could  not  recover. 

This  was  an  action  for  injuries  inflicted  on  a  horse,  the 
property  of  the  plaintiff,  by  a  locomotive  of  the  defendants. 
The  animal  had  strayed  on  the  track,  owing,  as  was  alleged 
by  the  plaintiff,  to  a  defect  or  want  of  a  fence  along  the 
railway. 

The  cause  was  tried  before  Gwynne,  J.,  and  a  jury,  at 
Berlin,  at  the  Spring  Assizes  of  1873. 

From  the  evidence  given  at  the  trial  it  appeared  that  one 
Hespeler  was  the  OAvner  of  the  land  crossed  by  the  railway, 
and  that  he  had  let  to  one  Goudy,  under  a  verbal  lease 
for  three  years,  the  pasturage  of  a  certain  piece  of  it  ; 
and  that  at  the  place  where  the  accident  happened  there 
was  no  fence  along  the  line  of  the  railway ;  but  instead, 
at  the  express  wish  of  Hespeler,  the  owner,  a  fence  had 
been  made  at  right  angles  to  the  railway  to  a  pond,  about 
two  feet  distant,  as  he  had  planted  a  row  of  willow  trees 
through  the  pond,  with  which  he  objected  that  a  fence 
would  interfere,  and  the  fence  as  made  was  considered  by 
him  as  sufficient ;  there  being  a  small  strip  of  land  between 
the  edge  of  the  pond  and  the  railway. 

It  also  appeared  that  Goudy  had  received  the  pain  tiff 's 
horse  to  pasture,  and  on  account  of  the  water  being  low,  the 
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horse  got  out  of  the  pasture  field  round  the  fence,  and  then 
crossed  the  small  strip  to  the  track. 

It  was  contended  on  behalf  of  the  plaintiff,  that  the 
defendants  were  obliged  to  fence  their  railway  against  all 
the  world ;  and  that  they  were  not  responsible  only  for  in- 
juries done  to  cattle  the  property  of  the  adjoining  pro- 
prietors, and  which  were  trespassing  at  the  time  when  an 
accident  happened. 

At  the  close  of  the  case  it  was  agreed  that  the  jury 
should  fix  the  value  of  the  horse,  and  that  the  verdict 
should  be  for  the  plaintiff  for  that  amount,  leave  being 
reserved  to  defendants  to  move  to  set  aside  the  ver- 
dict and  to  enter  it  for  the  defendants,  if  upon  the  evidence^ 
the  Court  being  at  liberty  to  draw  all  proper  inferences, 
the  verdict  should  be  for  the  defendants. 

In  this  term.  Barker  obtained  a  rule  nisi  on  the  leave 
reserved. 

In  the  same  term,  Harrison,  Q.  C,  shewed  cause.  By 
the  9th  sec.  of  4  Wm.  IV.,  ch.  29,  the  Act  incorporating 
the  London  and  Gore  Railway  Company,  now  the 
Great  Western  Railway  Company,  the  company  are  made 
liable  to  all  persons,  and  are  not  restricted  to  adjoining 
proprietors.  The  Imperial  Act,  5-6  Vic.  ch.  20,  sec.  9, 
which  obliged  the  company  to  keep  the  gates  at  highway 
crossings  closed,  was  construed  as  rendering  them  liable 
for  everything  passing  lawfully  or  unlawfully  along  the 
highway  :  Faiucett  v.  York  and  North  Midland  R.  W.  Co,, 
16  Q.  B.  610;  Shelford  on  Railways,  4th  ed.,  vol.  i.  p.  29; 
Bedjield  on  Railways,  4th  ed,,  vol.  i.  p.  469 ;  Parnell  v.  Great 
Western  B.  Tf.  Co.,  4  C.  P.  517.— [Galt,  J.— Has  it  not 
been  decided  that  railway  companies  are  liable  only  as 
against  adjoining  proprietors  ?]  It  has  been  so  held  in 
Dolrey  v.  Ontario  Simcoe,  &c.,  R.  W.  Co.,  11  U.  C.  R.  600, 
followed  in  Wilson  v.  Northern  R.  W.  Co.,  28  U.  C.  R.  274, 
and  also  held  in  Mcintosh  v.  Grand  Trunk  R.  W.  Co., 
30  U.  C.  R.  601,  but  these  decisions  depend  upon  the 
special  wording  of  Railway  Acts,  limiting  the  liability  to 
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adjoining  proprietors,  which  is  not  the  case  in  the  Great 
Western  Railway  Act.  The  liability  under  the  Imperial 
Act,  8-9  Vic,  ch.  20,  sec.  68,  the  Railway  Clauses  Consol- 
idation Act,  passed  in  lieu  of  5-6  Vic,  ch.  20,  sec  9, 
extends  only  to  adjoining  proprietors,  tecause  the  Act 
so  directs.  Assuming  that  the  liability  only  extends  to 
adjoining  proprietors,  Goudy,  being  the  lessee  of  Hespeler, 
maybe  looked  upon  as  an  "  adjoining  proprietor"  for  the 
purposes  of  the  contention  :  Lister  v.  Lohley  et  at.,  7  A.  & 
E.  124 ;  Chauntler  v.  Robinson,  4  Ex.  163 ;  Hopkins  v. 
Provincial  Insurance  Co.,  18  C.  P.  74 ;  Bowditch  v. 
Wakefield  Local  Board,  L.  R.  6  Q.  B.  567.  As  to  what 
amounts  to  a  sufficient  fence  :  Bessant  v.  Great  Western 
K  W.  Co.,  8  C.  B.  N.  S.  368.  There  was  no  liability  on 
Goudy's  part  to  maintain  the  fence :  Hilton  v.  Ankesson, 
27  L.  T.  N.  S.  519. 

Barker,  contra.  The  evidence  shows  that  the  fence  was 
built  in  accordance  with  the  express  wish  of  Hespeler,  the 
proprietor,  and  was  considered  by  him  as  sufficient,  and 
therefore  the  company  are  relieved  from  responsibility  as 
far  as  he  is  concerned  :  Vilaire  v.  Great  Western  R.  W.  Co., 
11  C.  P.  509  ;  Wallace  v.  Grand  Trunk  R.  W.  Co.,  16 
U.  0.  R.  551.  And  Goudy  can  be  in  no  better  position 
than  Hespeler.  .  It  is  clearly  laid  down  that  the  company  is 
liable  only  as  against  adjoining  proprietors  :  Gillis  v.  Great 
Western  R.  W.  Co.,  12  U.  C.  R.  427.  It  is,  however,  con- 
tended that  Goudy  being  the  lessee  came  within  the  mean- 
ing of  these  words,  but  the  evidence  shews  that  the  small 
strip  adjoining  the  railway  never  was  leased  to  him,  and 
even  if  it  were  it  would  not  amount  to  more  than  a  tenancy 
at  will,  and  Hespeler,  by  turning  Goudy's  cattle  off,  deter- 
mined the  tenancy, 

Galt,  J. — A  careful  consideration  of  the  evidence  estab- 
lishes three  points.  First,  that  the  plaintiff's  horse  was, 
at  the  time  when  the  accident  happened,  trespassing  on 
land  the  pasturage  of  which  had  not  been  leased  by  Hes- 
peler to  Goudy.    Second,  that  at  the  place  where  the 
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accident  happened  there  was  no  fence  along  the  line  of  the 
railway.  Third,  that  the  land  was  protected  by  a  fence 
running  at  right  angles  from  the  railway  track  into  a  pond 
belonging  to  Hespeler,  which  fence  had  been  put  up  at 
the  request  of  Hespeler,  and  was  considered  by  him  as 
sufficient ;  and  that  it  was  the  express  wish  of  Hespeler 
that  no  fence  should  be  placed  along  the  line  of  railway,  as 
he  had  planted  a  row  of  willows  with  which  a  fence  would 
interfere. 

During  the  argument  it  was  admitted  that  in  cases  of 
companies  under  the  Railway  Clauses  Act,  a  company 
would  not  be  responsible  for  damage  done  to  animals 
straying  on  to  the  track  through  defect  of  fences,  if  the 
animal  was  at  the  time  when  it  escaped  trespassing  on 
the  land  from  which  it  escaped,  as  such  companies  are 
required  to  fence  only  as  against  adjoining  proprietors ; 
but  Mr.  Harrison  insisted  that  these  defendants  are  obliged 
to  fence  as  against  the  whole  world,  and  that  it  makes 
no  difference  whether  the  plaintiff's  horse  was  trespass- 
ing or  not,  and  he  likened  this  case  to  that  of  Fawcett 
V.  York  and  North  Midland  E.  Tf.  Co.,  16  Q.  B.  610, 
where,  under  the  particular  provisions  of  their  Act,  the 
defendants  were  obliged  to  fence  as  against  the  whole 
world ;  and  consequently  the  fact  that  the  animals  in- 
jured in  that  case  were  trespassing  at  the  time  when  they 
got  on  the  railway,  formed  no  defence.  He  referred  to 
several  cases  in  which  our  Courts  have  held  that  the 
plaintiffs  could  not  recover,  but  he  distinguished  them 
from  the  present  by  saying  that  in  those  cases  the  de- 
fendants were  companies  bound  only  to  fence  as  against 
adjoining  proprietors,  while  in  this  the  obligation  was 
general. 

It  appears  to  me,  however,  that  the  principle  on  which 
Vilaire  v.  Great  Western  R.  W.  Co.,  11  CP.  509,  was 
decided,  is  opposed  to  this  contention. 

In  that  case,  the  defendants  had,  at  the  request  of  the 
plaintiff,  constructed  gates  and  fastenings  for  the  accom- 
modation of  the  plaintiff  in  place  of  a  continuous  fence, 
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and  owing  to  the  neglect  of  the  plaintiff  in  leaving 
these  gates  open,  a  mare  and  colt  had  strayed  from  the 
plaintiff's  land  and  were  killed  on  the  railway.  The  Court 
held  that,  by  accepting  the  gates,  the  plaintiff  must  be 
held  to  have  acquiesced  in  the  fence  being  so  constructed. 

In  the  case  before  us,  the  fence  which  was  built  was  en- 
tirely in  accordance  with  the  wish  of  Mr.  Hespeler,  the 
owner  of  the  land,  and  he  actually  objected  to  a  fence 
along  the  side  of  the  railway.  It  appears  therefore  to 
me  that  he  could  have  made  no  claim  against  the  company 
had  one  of  his  own  horses  been  killed,  and  that  the  plain- 
tiff claiming  through  him  can  be  in  no  better  position. 

I  think,  therefore,  that  the  rule  should  be  made  abso- 
lute to  enter  a  verdict  for  the  defendants. 

GwYNNE,  J. — It  appears  that  the  defendants,  at  the  re- 
quest of  Hespeler,  abstained  from  erecting  a  fence  along 
their  line  of  railway  where  it  runs  along  side  of,  and  only 
two  feet  or  thereabouts  distant  from,  a  mill  pond  on  his 
property,  through  which  the  defendants'  road  passes ;  and 
in  lieu  thereof,  at  Hespeler' s  like  request,  constructed  a 
fence  from  a  point  on  the  limit  of  their  land  occupied  for 
their  railway  track,  and  at  right  angles  therewith  or  nearly 
so  to  the  pond,  so  as  to  fence  off  a  pasture  field  of  Hespel- 
er's  between  the  railway  and  the  pond,  from  the  railway. 
This  fence  Hespeler  has  accepted  as,  and  has  always 
deemed  to  be,  and  still  deems  to  be,  a  good  and  sufficient 
fence. 

Now,  whether  the  true  construction  to  be  put  upon  the 
9th  sec.  of  4  Wm.  IV.  ch.  29,  is  that  pressed  upon  us 
by  Mr.  Harrison,  namely,  that  the  obligation  upon  the 
defendants  to  maintain  fences  along  their  entire  line  is  so 
imperative,  that  the  owners  of  cattle  unlawfully  upon  an 
adjoining  close,  not  sufficiently  fenced  from  the  railway,  and 
which  stray  from  the  close  on  which  they  are  so  trespassing 
on  to  the  railroad,  and  by  reason  thereof  are  killed  by  a 
train,  without  any  negligence  in  the  manner  it  is  driven, 
can  recover  for  the  cattle  so  killed,  for  the  reason  of  such 
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defect  of  fences,  or  that  which  has  been  put  upon  the 
section  by  the  Court  of  Queen's  Bench,  in  Gillis  v.  Great 
Western  R.  W.  Co.,  12  U.  C.  R.  427,  and  Connors  v.  Great 
Western  R.  W.  Co.,  13  U.  C.  R.  401,  and  by  this  Court  in 
Chisholm  v.  Great  Western  R.  W.  Co.,  10  C.  P.  324, 
I  apprehend  there  can  be  no  doubt  that  under  the  cir- 
cumstances established  in  this  case  Hespeler  could  not, 
if  the  horse  killed  had  been  his,  recover  against  the 
defendants  as  for  default  in  performance  of  the  statu- 
tory duty  imposed  upon  the  company  to  maintain  fences 
along  the  line.  If  he  could  not,  I  do  not  see  how  the  plain- 
tiff, who  claims  under  Goudy,  as  tenant  of  Hespeler,  can. 

The  only  conclusion  which  the  evidence  warrants  upon 
the  question,  what  land  was  demised  by  Hespeler  to 
Goudy,  is,  that  it  was  the  pasture  field  which  was  sepa- 
rated from  the  strip  lying  along  the  pond,  across  which  the 
plaintiff's  horse  strayed  upon  the  railway,  by  the  fence  con- 
structed by  the  defendants  at  Hespeler's  request  from  the 
railway  to  the  pond  ;  and  that  Goudy  had  no  possession 
whatever  of  or  interest  in  that  strip. 

It  was  admitted  at  the  trial  that  the  plaintiff's  horse 
must  have  gotten  out  of  the  above  pasture  field,  round  the 
above  fence,  through  Hespeler's  pond,  when  perhaps  the 
water  was  low,  and  from  thence  on  to  the  strip  between 
the  pond  and  the  railway,  where,  by  the  request  of  Hes- 
peler, the  company  had  no  fence. 

Under  these  circumstances,  there  cannot,  I  think,  be  a 
doubt  that  the  defendants  are  not  liable  in  this  action.  We 
certainly  could  not  hold  them  to  be  so  without  overruling 
the  three  cases  I  have  above  referred  to. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute. 
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Vars  V.  The  Grand  Trunk  Railway  Company. 

R.  W.  Co. — Putting  hand-car  on  highway — Damage  caused  thereby — Proof 

of  negligence. 

Some  men  in  defendants'  employment,  had  been  usin^  a  hand  car  on  the 
track  for  laying  down  rails  ;  and  on  approaching  ihe  Colborne  station 
on  their  return  hom^,  about  5  p,  m.,  and  finding  the  railway  track  oc- 
cupied by  a  train,  they  stopped  at  a  highway  crossing,  about  400  yards 
from  the  station,  removed  the  car  from  the  rails,  and  placed  it  <  n  the 
highway,  the  car  encroaching  some  6  or  10  inches  on  the  gravelled  part. 
The  men  then  left  it,  and  remained  away  about  half  an  hour,  the  foreman 
going  to  the  station,  and  two  men  seeing  it  came  and  sat  upon  it. 
At  this  time  the  plaintiff  drove  past  in  his  carriage,  and  his  horse  shy- 
ing at  the  car,  ran  away,  threw  the  plaintiff  out  and  severely  injured 
him.  The  foreman  took  the  hand-car  back  to  its  station,  about  four 
miles  off,  the  same  evening. 

Held,  that  there  was  evidence  of  negligence  to  go  to  the  jury,  in  thus 
placing  the  car  on  the  highway,  for  which  defendants  were  responsible ; 
and  a  verdict  for  the  plaintiff  was  upheld. 

The  declaration  charged  the  defendants  for  that  they  by 
their  servants  removed  from  the  railway  of  the  defendants 
a  car  called  a  hand-car  of  the  defendants,  which  was  con- 
structed for  the  purpose  of  being  worked  upon  the  defen- 
dants' railway  only,  and  not  for  the  purpose  of  being  or 
intended  to  be  used  or  worked  upon  the  public  highway, 
and  was  not  of  the  character  or  appearance  of  vehicles 
used  upon  the  public  highway,  or  which  horses  driven 
along  the  public  highway  were  accustomed  to  see  thereon, 
as  the  defendant  well  knew,  and  wrongfully  and  negli- 
gently placed  the  same  on  a  public  highway,  and  wrong- 
fully and  negli2:ently  permitted  it  to  remain  on  the  said 
public  highway;  and  by  reason  thereof  the  horses  of  the 
plaintiff,  which  were  drawing  the  carriage  of  the  plain- 
tiff, in  which  the  plaintiff  was  sitting,  and  which  he  was 
lawfully  driving  along  the  said  highway,  became  frightened 
and  unmanageable,  and  ran  away  with  the  said  carriage, 
and  threw  the  plaintiff  out  of  his  said  carriage  and  broke 
his  leg,  &c. 

To  this  declaration,  there  were  two  pleas — 1.  Not 
guilty ;  and,  2.  A  special  plea  which  was  disproved,  and 
on  which  no  argument  took  place. 
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The  cause  was  tried  before  Richards,  C.  J.,  and  a  jury, 
at  Cobourg,  at  the  Spring  Assizes  of  1873. 

The  evidence  shewed  that  the  place  where  the  accident 
happened  was  at  a  crossing  of  a  highway  by  the  railway, 
near  the  Colborne  station  ;  the  highway  was  to  the  west  of 
the  station,  distant  about  400  yards.  There  was  a  freight 
train  at  the  station  at  the  time.  The  men  who  had  been 
using  the  hand-car  had  been  engaged  in  laying  down  rails, 
to  be  put  into'  the  track  on  the  following  day.  They  ar- 
rived at  the  highway  about  five  o'clock  in  the  afternoon, 
and  finding  that  the  railway  track  was  occupied  by  the 
train,  stopped  at  the  highway  and  removed  the  hand- car 
from  the  rails,  and  placed  it  on  the  highway ;  but  only 
about  six  or  ten  inches  of  the  car  encroached  on  the  gravel- 
led part  of  the  highway,  the  remainder  of  the  car  being 
to  one  side  of  the  travelled  portion.  The  men  in  charge 
of  the  car  then  left  it,  and  the  foreman  went  to  the  station. 
The  car  was  thus  left  for  about  half  an  hour.  In  the  mean- 
time two  men,  who  wished  to  avail  themselves  of  the  use 
of  the  car,  came  and  sat  down  on  it. 

At  this  time  the  plaintifi"  drove  past  in  his  carriage,  and 
the  horse  shied  at  the  car  and  ran  away,  throwing  the 
planitifi"  out,  and  causing  him  to  break  his  leg  in  two  places. 

The  foreman,  John  Peck,  was  examined,  and  stated  that 
they  took  the  car  back  to  its  station,  about  four  miles  off, 
the  same  night,  and  that  they  usually  left  off  work  at  6 
o'clock. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel 
moved  to  enter  a  nonsuit,  on  the  following  grounds  : — that 
there  was  nothing  to  show  that  the  car  being  placed  on  the 
highway  was  an  act  of  negligence  ;  they  had  a  right  to 
use  the  highway  for  that  purpose ;  that  the  conse- 
quences might  have  been  equally  injurious,  if  the  car  had 
been  on  the  defendants'  railway ;  and  that  the  defendants 
were  not  liable  for  any  supposed  negligence  of  their  servants. 

The  learned  Chief  Justice  refused  to  stop  the  case,  but 
reserved  leave  to  the  defendants  to  move  to  enter  a  non- 
suit on  the  above  grounds,  and  the  case  proceeded. 
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The  jury  were  directed  to  find  whether  the  defendants 
were  guilty  of  negligence  in  the  manner  of  placing  the  car, 
which  was  complained  of  on  the  highway,  and  whether  the 
horse  of  the  plaintifi:'  was  in  fact  frightened  by  the  manner 
in  which  the  car  was  placed,  at  the  point  where  it  was 
placed ;  and,  if  so,  to  find  for  the  plaintiff*. 

The  jury  found  on  these  points  in  fjxvour  of  the  plaintiff, 
and  $2,000  damages. 

In  this  term,  Patterson,  Q.  C.  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  a  nonsuit  should  not 
be  entered  pursuant  to  the  leave  reserved. 

In  the  same  term,  Harrison,  Q.  C,  showed  cause.  There 
are  only  two  questions  to  be  considered. — 1.  Whether 
there  is  any  evidence  of  negligence;  and,  2.  As  to  the 
responsibility  of  the  company  for  the  acts  of  their  servants. 
As  to  the  first  question,  the  evidence  shews  that  the  hand- 
car was  on  the  highway,  and  it  is  clearly  laid  down 
that  any  person  placing  any  obstruction  on  any  part  of 
the  highway  is  responsible  for  an  accident  happening 
thereby,  where  the  person  receiving  the  injury  has  exer- 
cised ordinary  care  :  Ly  nch  v.  Nurdin,  2  Q.  B.  29  ;  Ridley 
v.  Lamb,  10  U.  0.  R.  354 ;  Saunders  on  Negligence,  11  ; 
Harlow  v.  Humiston,  6  Co  wen  189  ;  Cushing  v.  Adams, 
18  Pick.  110;  Commonwealth  v.  King,  13  Medcalf  115. 
In  Soule  V.  Grand  Trunk  R.  V/.  Co.,  21  C.  P.  308,  the 
locomotive  which  caused  the  fright  was  properly  on 
the  track,  and  the  post  supporting  the  signboard  which 
caused  the  injury  was  placed  there  in  accordance  with 
statutable  duty.  the  Railwa}^  Act,  Consol.  Stat.  C. 

ch.  66,  sec.  9,  sub-sec.  5,  and  by  sec.  12,  sub-sees.  1,  2,  3,  4, 
5,  power  is  given  to  construct  the  railway  across  highways 
under  certain  conditions,  but  so  as  not  to  impair  its  use- 
fulness. All  the  cases  go  to  shew  that  where  powers  are 
given  to  a  railway  company  to  use  the  highway,  it  must  - 
be  used  in  a  lawful  manner,  that  the  right  of  the  public  in 
the  highway  for  travel  is  paramount  to  that  of  the  com- 
pany, and  that  the  company  has  no  power  to  block  up  the 
19 — VOL.  XXIII  CP. 
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highway  :  State  v.  Morris  and  Essex  R.  W.  Co.,  1  Dutcher 
437 ;  Gahagan  v.  Boston  and  Lowell  R.  W.  Co.,  1  Allen 
187  ;  State  v.  Vermont  Central  R.  W.  Co.,  27  Vermont 
103 ;  Redfield  on  Railways,  4th  ed.,  vol.  II.,  p.  370-3,  sec. 
326.  The  fticfc  of  this  being  the  most  available  place  to 
move  the  hand-car  is  no  answer,  as  a  person  has  no  right, 
for  such  a  purpose,  to  occupy  any  part  of  the  highway : 
Rex  V.  Russell,  6  East  427 ;  Rex  v.  Cross,  3  Camp.  224 ; 
Rex  V.  Jones,  3  Camp.  230.  As  to  the  second  question, 
— namely,  whether  the  company  are  responsible  for  the  acts 
of  their  servants ;  the  law  is,  that  a  master  is  responsible  for 
an  injury  occasioned  by  the  negligence  of  his  servant  when 
he  is  acting  at  the  time  in  his  service,  and  in  a  manner 
impliedly  sanctioned  by  him :  Mitchell  v.  Crassweller,  13 
C.  B.  237;  Patten  v.  Rea,  2  C.  B.  N.  S.  006;  Ellis  v.  Sheffield 
Gas  Co.,  2  E.  &  B.  767.  No  question  has  been  raised  of 
contributory  negligence.  As  the  act  is  prima  facie 
unlawful,  the  onus  is  on  the  defendants,  and  they  have 
failed  to  shew  either  justification  or  excuse. 

Patterson,  Q.  C,  contra.  The  first  question  is,  whether 
there  was  any  evidence  of  negligence.  It  was  not  shewn 
nor  is  it  contended  that  there  was  any  obstruction  to  the 
travelled  part  of  the  highway,  although  the  evidence  did 
show  that  the  hand  car  encroached  on  it  some  six  inches;  but 
even  if  it  did  encroach,  the  action  is  not  for  an  obstruc- 
tion, but  for  causing  the  plaintiff's  horse  to  take  fright, 
and  therefore  the  cases  referred  to  on  the  other  side  do 
not  apply.  It  would  have  caused  fright  just  the  same 
if  it  had  been  on  the  rails,  and  there  would  be  no 
liability  in  that  case.  But  in  reality  it  was  the  men 
who  were  sitting  on  it  that  caused  the  fright  and 
injury.  It  is  not  shewn  that  it  was  left  there  for  an  un- 
reasonable time ;  and  this  being  a  wheeled  vehicle,  there 
was  nothing  to  prevent  its  being  on  the  highway,  just  like 
any  other  vehicle.  As  to  what  is  sufficient  evidence  to  go 
to  the  jury,  see  Ryder  v.  Wombiuell,  L.  B.  4  Ex.  32 ;  Gee 
V.  Metropolitan  R.  W.  Co.,  L.  R.  8  Q.  B.  161.  The  next 
question  is,  assuming  that  there  is  evidence  of  negli- 
gence, are  the  defendants  responsible  for  the  acts  of  their 
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servants  ?  The  evidence  shews  that -.the  menpeft  it  there 
after  their  work  was  over,  for  their  own  purposes,  and  in- 
tended to  use  it  for  their  own  accommodation,  and  therefore, 
as  they  were  not  using  it  in  the  discharge  of  any  duty 
incumbent  on  them,  or  in  the  course  of  their  employment, 
the  defendants  are  not  responsible  :  Allen  v.  London 
and  South  Western  E.  W.  Co.,  L.  R.  6  Q.  B.  65  ;  Poul- 
ton  V.  London  and  South  Western  R.  W,  Co.,  L.  R. 
2  Q.  B.  534 ;  Cunningham  v.  Grand  Trunk  R.  W. 
Co.,  31  U.  C.  K.  350 ;  Saunders  on  Negligence,  119-20. 

Galt,  J. — There  were  three  points  made  by  the  learned 
counsel  for  the  defendants  : — First,  that  the  defendants  were 
not  guilty  of  negligence  in  leaving  the  car  on  the  highway. 
Second,  that  if  the  car  had  been  left  on  the  rails  where 
they  cross  the  highway,  the  same  consequences  might  have 
ensued ;  and,  lastly,  that  the  defendants  were  not  respon- 
sible for  the  acts  of  their  servants. 

It  will  be  convenient  to  dispose  of  the  last  two  objec- 
tions before  considering  the  general  question. 

As  regards  the  former  of  these,  it  is  sufficient  .to  observe 
that  it  is  impossible  for  us  to  say  what  might  or]!might  not 
have  been  the  result  arising  from  a  state  of  facts  which  did 
not  exist,  and  that  it  will  be  time  enough  to  discuss  the 
right  of  the  defendants  to  leave  hand-cars  on  the  line  of 
rails  crossing  a  highway  when  that  case  presents  itself. 

The  latter  point  is,  however,  expressly  in  issue  in  this 
case,  for  the  fact  of  tlie  men  being  in  the  employment  of 
the  defendants  at  the  time  when  the  accident  happened,  is 
raised  by  the  plea  of  not  guilty. 

It  appears  then  that  the  persons  in  charge  of  the  hand- 
car had  been  employed  during  the  day  in  conveying  rails 
along  the  railway  ;  that  the  day's  work  was  not  over ;  and 
that  the  car  had  to  be  taken  to  its  station. 

The  foreman,  John  Peck,  in  his  evidence  stated  :  "  I  took 
it,  (the  car)  back  to  its  station,  four  miles,  the  same  night," 
&c. ;  "  we  usually  leave  off  atfsix  o'clock." 

It  was  argued  by  Mr.  Patterson,  that  if  the  men  had  left 
the  car  for  their  own  purposes,  and  intended  to  use  it  for 
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their  own  accommodation,  then  that  the  defendants  would 
not  be  responsible,  because  it  could  not  be  said  that  they 
were  in  the  defendants'  employ. 

There  is  no  doubt  that  the  authorities  cited  by  him 
bear  out  his  contention ;  but  in  m}^  opinion  they  do  not 
apply.  The  car  was  not  left  for  the  accommodation  of 
the  men  in  returning  to  their  homes  ;  it  was  removed  to 
make  way  for  the  passage  of  the  train,  and  had  necessarily  • 
to  be  replaced  after  the  train  had  left.  It  cannot  be  said 
that  the  day's  work  being  over,  the  men  had  retained  the 
car  for  their  own  purposes ;  they  left  it  where  it  was,  simply 
because  they  thought  it  was  the  most  accessible  spot  to 
enable  them  to  replace  it  after  the  train  was  gone. 

It  appears  to  me  that  the  men  and  the  car  were  as  much 
in  the  employment  of  the  defendants  when  the  car  was 
removed  from  the  rails,  as  at  any  time  during  the  day. 
It  was  their  duty  to  remove  the  car,  and  if  they  un- 
lawfully and  wrongfully  placed  it  in  such  a  position  as  to 
cause  injury  to  the  plaintiff,  I  consider  that  the  defendants 
are  responsible  for  their  acts. 

The  first  and  most  important  question  remains  to  be  con- 
sidered— namely,  was  the  act  of  the  defendants'  servants 
in  placing  the  car  on  the  public  highway,  and  permitting  it 
to  remain  there,  an  act  of  negligence,  for  w^hich  these  de- 
fendants are  liable  ? 

It  w^as  a  matter  entirely  for  the  jury  to  say  whether  the 
vehicle  in  question  was  one  calculated  to  cause  the  injury, 
and  whether  the  place  in  which  it  was  left,  was,  or  was 
not,  a  fit  and  proper  place  for  it,  so  as  to  render  the  defen- 
dants guilty  of  negligence  in  so  placing  it;  and  the  jury  have 
found  both  these  points  against  the  defendants. 

In  the  case  of  Lynch  v.  Nurdin,  1  Q.  B.  29,  which  was 
an  action  for  negligently  leaving  a  horse  and  cart  unatten- 
ded in  the  street,  whereby  the  plaintiff,  a  child  of  seven 
years  of  age,  was  injured.  Lord  Denman,  C.  J,,  in  giving 
j  udgment,  says,  "  If  I  am  guilty  of  negligence  in  leaving 
any  thing  dangerous  in  a  place  where  I  kno\v^  it  to  be  ex- 
tremely probable  that  some  other  person  will  unjustifiably 
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set  it  in  motion  to  the  injury  of  a  third,  and  if  that  injury- 
should  be  so  brought  about,  I  presume  the  sufferer  might 
have  redress  by  action  against  both  or  either  of  the  two, 
but  unquestionably  against  the  first." 

The  jury  have  found  that  the  hand-car  was  calculated 
to  frighten  horses ;  foa^  that  point  was  expressly  stated  in 
the  declaration  and  put  in  issue  by  the  plea  ;  also,  that  it 
'  was  "  negligently,"  in  other  words,  "  improperly,"  placed 
on  the  highway,  where  it  was  beyond  question  that  horses 
were  likely  to  pass ;  and  it  was  proved  that  the  injury 
complained  of  arose  from  the  horses  of  the  plaintiff  taking 
fright  at  the  car.  It  seems,  therefore,  to  me,  that  on  the 
principle  of  the  above  case  these  defendants  are  liable. 

GwYNNE,  J. — The  only  point  which  the  rule  in  this  case 
raises,  is  upon  the  question,  whether  there  was  any  evi- 
dence to  go  to  the  jury  to  charge  the  defendants  for  the 
act  of  their  servants,  in  putting  the  hand-car  ujion  the 
highway,  and  to  establish  that  act  to  be  negligence,  or 
whether  the  plaintiff  sho\ild  not  have  been  nonsuited. 

There  was  no  point  raised  as  to  whether  or  not  the  plain- 
tiff by  any  want  of  ordinary  and  reasonable  care  upon  his 
part  had  contributed  to  the  accident.  No  want  of  such 
care  was  imputed  to  the  plaintiff. 

The  evidence  is  abundant  to  shew  that  the  defendants' 
servants  were  engaged  in  the  business  and  employment  of 
the  defendants  when  they  removed  the  hand-car  from  the 
railway  track  on  to  the  highway,  and  that  this  act  was  in 
fact  done  for  the  more  convenient  carrying  on  of  the  defen- 
dants' business — that  is  to  sa}^,  to  enable  an  approaching 
train  to  pass. 

The  placing  of  the  hand-car  upon  the  highway,  more 
especially  at  the  place  in  question — namely,  where  the  high- 
way is  narrowed  by  and  for  the  convenience  of  the  defen- 
dants at  the  crossing  of  their  railway  on  the  level — and 
where,  from  this  circumstance,  extra  precaution  would  seem 
to  be  called  for  to  prevent  a  vehicle  of  the  peculiar  descrip- 
tion of  a  hand-car,  not  constructed  for  use  upon  an  ordi- 
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nary  highway, remaining  there — seems  to  me  to  be  so  plainly 
wrongful,  that  I  cannot  permit  myself  to  entertain  a  doubt 
that  the  learned  Chief  Justice  would  have  erred  if  he  had 
withheld  the  case  from  the  jury. 

There  is  no  case,  that  I  am  aware  of,  that  supports  the 
proposition,  that  a  wrongful  act  ccfmmitted  by  a  defen- 
dant, which  causes  damage  to  another,  without  any  default 
of  the  person  receiving  the  damage,  is  not  actionable. 

Sonle  V.  Grand  Trunk  R.  W.  Co.,  21  C.  P.  308,  proceeded 
upon  the  principle  that  the  erection  on  the  highway,  which, 
as  was  alleged,  caused  the  damage,  was  not  a  wrongful 
erection ;  but,  on  the  contrary,  was  a  necessary  act  done 
by  the  defendants  in  obedience  to  a  statute. 

There  being  no  other  point  raised  by  the  rule,  it  must  be 
discharged. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 


Feaver  v.  The  Montreal  Telegraph  Company. 

Telegraph  Company — Failure  io  iransmit  message — To  whom  liable — Contract. 

Where  one  F.,  at  Hamilton,  delivered  to  the  defendants  a  message  to  be 
transmitted  to  the  plaintiff  at  Wakefield,  Mass.,  paying  for  the  trans- 
mission, and  the  defendants  failed  to  deliver  the  same  to  the  plaintiff. 

Held,  on  demurrer,  following  Playford  v.  United  Kingdom  Electric 
Telegraph  Co.,  L.  R.  4  Q.  B.,  706,  that  the  defendants'  liability  arose 
only  from  contract ;  that  as  the  message  was  sent  by  F.  on  his  own 
account,  and  not  on  behalf  of  the  plaintiff,  there  was  no  privity  be- 
tween the  plaintiff  and  defendants,  and  the  plaintiff  could  not  maintain 
an  action  against  defendants  for  their  negligence. 

Declaration  :  That  the  defendants  carried  on  the  busi- 
ness of  transmitting  messages  by  telegraph  for  reward  to 
the  defendants,  and  thereupon  one  Thomas  Feaver  de- 
livered to  the  defendants  at  Hamilton,  in  the  Province  of 
Ontario,  to  be  transmitted  by  the  defendants  to  the  plain- 
tiff, at  Wakefield  Depot,  in  the  State  of  Massachusetts,  one  of 
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the  United  States  of  America,  a  message  in  the  words  fol- 
lowing, that  is  to  say :  "  Miss  Feaver,  Wakefield  Depot, 
Lease  one  year, same  rent ;  answer  quick.  Orchards;"  and 
the  said  Thomas  Feaver  then  paid  to  the  defendants  $1, 
being  the  sum  demanded  by  the  defendants  for  transmiting 
the  said  message  to  the  plaintiff  at  Wakefield,  aforesaid ; 
and  it  thereupon  became  and  was  the  duty  of  the  defen- 
dants to  transmit  the  said  message  correctly  to  the  plain- 
tiff at  Wakefield  aforesaid ;  yet  the  defendants  so  negli- 
gently and  unskilfully  conducted  themselves  in  and  about 
the  transmitting  thereof  to  the  plaintiff,  that  the  same  was 
not  transmitted  to  the  plaintiff  at  Wakefield,  aforesaid  ;  by 
reason  whereof  the  plaintiff  never  received  the  said  mes- 
sage, and  lost  the  benefit  and  advantage  of  obtaining  a 
lease  of  the  Mountain  View  Hotel,  in  the  county  of  Went- 
worth,  being  the  lease  in  the  said  message  referred  to,  and 
incurred  great  expense  in  travelling  from  Wakefield  afore- 
said to  Hamilton  aforesaid,  and 'otherwise. 

To  this  declaration  the  defendants  demurred,  on  the  fol- 
lowing grounds  : 

That  the  count  charges  a  tort  founded  upon  contract,  and 
that  the  contract  alleged  is  not  v/ith  the  plaintiff,  and 
from  such  contract  no  duty  could  arise  towards  the  plaintiff. 

Rae  for  the  demurrer.  The  case  of  Playford  v.  United 
Kingdom  Electric  Telegraph  Co.,  Jj.  R.  4  Q.  B.  706,  governs 
the  decision  in  this  case,  and  it  was  there  decided  that 
the  plaintiff  could  not  maintain  the  action. 

No  one  appeared  contra. 

GwYNNE,  J. — The  contract,  for  the  alleged  non-fulfilment 
of  which  this  action  is  brought,  is  stated  to  have  been  made 
between  the  defendants  and  one  Thomas  Feaver,  v/ho  is  not 
alleged  to  have  acted  in  making  that  contract  in  any  man- 
ner by  authority  of  the  plaintiff,  or  as  her  agent.  Consis- 
tently with  what  is  alleged  in  the  declaration,  the  telegram 
may  have  been  an  offer  by  Thomas  Feaver  on  his  own  behalf 
to  let  certain  premises  referred  to  in  the  telegram  to  the 
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plaintiff.  There  is  tliereforo  no  privity  between  the  plaintiff 
and  the  defendants  stated  to  entitle  the  plaintiff  to  main- 
tain an  action,  and  upon  the  authority  of  Play  ford  v.  United 
Kingdom  Electric  Telegraph  Co.,  L.  R.  4  Q.  B.  706,  our 
judgment  must  be  for  the  defendants  on  the  demurrer. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Judgment  for  defendants. 


Sprung  v.  Anderson. 

Order  to  find  Sureties  of  the  Vcace — Validity  of  Information — Action  against 
magistrate — Notice  of  action — Order  not  quashed. 

Where  an  information  contained  every  material  averment  necessary  to  give 
a  magistrate  jurisdiction  to  make  an  order  upon  the  plaintiff  to  find  sure- 
ties to  the  peace,  but  contained  also  additional  matter,  which  it  was  con- 
tended so  qualified  and  explained  these  averments  as  to  render  them 
nugatory  :  Held,  that  this  was  a  judicial  question  for  the  magistiate 
to  decide,  and  therefore  that  in  issuing  his  warrant  for  the  appearance 
of  the  accused  he  was  not  acting  without  jurisdiction,  even  although  a 
Superior  Court  might  quash  his  order  to  find  sureties. 

The  falsity  of  a  charge  cannot  give  a  cause  of  action  against  a  magistrate, 
who  acts  upon  the  assumption  and  belief  of  its  truth  ;  and  an  allegation 
that  he  acted  without  any  just  cause  upon  a  false  charge,  but  not  charg- 
ing malice,  means  only  that  the  charge  being  false  he  had  no  just  cause. 

The  plaintiff  produced  a  warrant  issued  for  his  arrest  for  not  finding  sure- 
ties to  the  peace,  in  pursuance  of  an  order  to  that  effect,  recited  in  the 
warrant.    Held,  that  such  warrant  was  jorima  facie  evidence  of  the  order. 

Held,  also,  that  under  Consol.  Stat,  U.  C.  ch.  126,  sec.  3,  no  action  would 
lie  against  the  magistrate  for  anything  done  under  the  order,  or  under 
the  warrant  to  procure  the  appearance  of  the  accused,  until  the  same  was 
quashed. 

The  notice  of  action  was  held  insufficient  as  to  the  second  and  fourth  couDts, 
in  stating  no  time  when  the  grievance  complained  of  was  committed. 

The  first  count,  and  the  notice  of  action,  alleged  that  defendant  on  the  30th 
of  April,  1872,  assaulted  the  plaintiff,  and  caused  him  to  be  imprisoned 
in  the  common  gaol.  The  plaintiff  proved  that,  about  the  25th  April,  he 
was  brought  before  defendant  on  a  warrant  issued  by  defendant  requiring 
his  appearance  ;  that  he  was  then  ordered  to  find  sureties  to  keep  the 
peace,  and  that  on  the  30th  he  was  again  arrested  and  confined  in 
gaol,  under  a  warrant  issued  on  that  day,  for  disobedience  of  the  pre- 
vious order,  Held^  that  for  the  cause  of  action  proved  the  notice  was 
clearly  insufficient;  but,  Semble,  that  the  plaintiff  might  have  met  the 
objection  by  confining  his  claim  and  evidence  to  the  imprisonment  on  the 
30  th. 
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This  was  an  action  against  a  Justice  of  the  Peace. 
The  declaration  contained  four  counts  : 

1.  FcH-  that  the  defendant  on  the  30th  day  of  April? 
1872,  assaulted  the  plaintiff  and  gave  him  into  the  custody 
of  a  constable,  and  caused  him  to  be  imprisoned  in  the 
common  gaol  of  the  county  of  Prince  Edward,  at  Picton, 
for  the  space  of  three  hours. 

2.  For  that  the  defendant  assaulted  and  caused  the  plain- 
tiff to  be  arrested  ivithout  any  just  cause,  and  gave  him  in 
custody  to  a  constable,  and  compelled  him  to  remain  in  such 
custody  for  a  long  time,  and  compelled  him  to  go  to  gaol 
at  Picton,  and  there  caused  him  to  be  imprisoned  upon  a 
false  charge  made  by  one  Ebenezer  Pine. 

3.  For  that  the  defendant  maliciously,  and  without  any 
reasonable  or  probable  cause,  and  without  any  sufficient 
affidavit  or  sworn  information  as  required  by  law,  while 
acting  or  pretending  to  act  as  a  Justice  of  the  Peace  for  the 
county  of  Prince  Edward,  at  Ameliasburg,  in  said  county, 
on  the  15th  day  of  April,  1872,  caused  the  plaintiff  to  be 
arrested  on  his  warrant  made  by  him,  and  then  and  there 
unlawfully  required  the  plaintiff  to  be  held  to  bail  to  keep 
the  peace  as  against  one  Ebenezer  Pine  ;  and  then  and  there 
illegally  required  the  plaintiff  to  enter  into  his  own  recog- 
nizance, and  to  find  two  sureties  to  enter  into  recognizance, 
that  he  should  keep  the  peace. 

4.  For  that  the  defendant,  by  his  warrant  of  commitment, 
issued  without  any  legal  authority,  and  in  excess  of  his 
jurisdiction  as  a  Justice  of  the  Peace,  caused  the  plaintiff 
to  be  arrested  and  committed  to  the  common  gaol  of  the 
county  of  Prince  Edward,  and  to  be  detained  there  for  a 
long  time,  under  pretence  that  he  had  refused  to  enter  into 
recognizance  and  to  find  sureties  to  keep  the  peace,  as  in 
the  third  count  mentioned. 

The  defendant  pleaded  several  pleas,  among  which  was 
not  guilty  per  Stat.  Consol.  Stat.,  U.  C.  ch.  126,  sees.  1  to  20. 

The  cause  was  tried  before  Richards,  C.  J.,  and  a  jury, 
at  Picton,  at  the  Spring  Assizes  of  1873. 

The  plaintiff  proved  service  of  a  notice  of  action,  which 
stated  the  cause  of  action  as  follows 
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For  that  you,  the  said  William  Anderson,  on,  to  wit, 
the  30th  April,  1872,  assaulted  the  said  John  L.  Sprung 
and  gave  him  into  custody  of  a  constable,  and  caused  him 
to  be  imprisoned  in  the  common  gaol  of  the  county  of 
Prince  Edward,  at  Picton,  for  the  space,  to  wit,  of  three 
hours. 

And  for  that  you  also  assaulted  and  caused  the  said  John 
L.  Sprung  to  be  assaulted  without  any  just  cause,  and  gave 
him  into  the  custody  of  a  constable,  and  forced  and  com- 
pelled him  to  be  and  remain  in  the  custody  of  said  con- 
stable under  arrest  for  a  long  time  ;  and  compelled  him, 
the  said  John  L.  Sprung,  to  go  to  gaol  at  Picton,  in  the  said 
county  of  Prince  Edward,  and  there  caused  him  to  be  im- 
prisoned on  a  false  charge  then  made  by  one  Ebenezer 
Pine,  and  kept  him  in  prison  for  a  long  time  ;  whereby,  &c., 
&c. 

And  for  that  you  maliciously  and  without  reasonable 
or  probable  cause,  and  without  any  sufficient  affidavit  or 
sworn  information  as  required  by  law,  while  acting  or 
pretending  to  act  as  a  justice  of  the  peace  in  and  for 
the  county  of  Prince  Edward,  at  Amelias  burg,  in  said 
county,  on,  to  wit,  the  loth  April,  1872,  caused  the  said 
John  L.  Sprung  to  be  arrested  on  your  warrant,  made  by 
you  in  that  behalf,  and  then  and  there  unlawfully  required 
him,  the  said  John  L.  Sprung,  to  be  held  to  bail  to  keep 
the  peace  as  against  one  Ebenezer  Pine,  as  well  as  against 
all  her  Majesty's  liege  subjects ;  and  did  then  and  there 
illegally  require  the  said  John  L.  Sprung  to  enter  into 
recognizance  as  aforesaid,  binding  himself  under  the  penal 
sum  of  $200,  and  to  find  two  other  sufficient  sureties  to 
enter  into  such  recognizance,  binding  themselves  under 
the  penal  sum  of  $100  each,  conditioned  that  said  John  L. 
Sprung  should  keep  the  peace  as  aforesaid  ;  and  afterwards, 
by  your  warrant  of  commitment  issued  without  any  legal 
authority,  and  in  excess  of  your  jurisdiction  as  such  justice 
of  the  peace,  you  did  cause  said  John  L.  Sprung  to  be 
arrested  and  committed  to  the  common  gaol  of  said  county, 
where  he  was  detained  for  a  long  time,  on  the  pretence 
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that  said  John  L.  Sprung  had  refused  and  neglected  to 
enter  into  such  recognizance  and  to  find  such  sureties  ; 
whereby,  &c.,  &c. 

The  endorsement  on  the  back  of  the  notice  was  as  follows  : 
John  L.  Sprung,  of  the  Township  of  Ameliasburg,  in  the 
County  of  Prince  Edward,  and  Wellington  .Teffers  Diamond, 
of  the  Town  of  Belleville,  in  the  County  of  Hastings,  attor- 
ney for  the  said  John  L.  Sprung. 

He  also  proved  that  he  was  arrested  and  brought  before 
the  defendant  as  Justice  of  Peace,  upon  a  warrant  issued 
by  him,  dated  15th  of  April,  1872,  which  was  produced, 
and  recited  an  information,  (in  due  form,)  made  by  one 
Ebenezer  Pine,  and  required  the  plaintiff  to  be  brought 
up  before  the  defendant  to  find  sufficient  sureties  for  his 
appearance  at  the  next  Court  of  General  Sessions  of  the 
Peace  to  answer  to  the  premises,  and  in  the  meantime  to 
keep  the  peace. 

This  warrant  did  not  appear  to  have  been  acted  upon  by 
the  constable  to  whom  it  was  delivered  until  about  the 
25th  of  April,  when  it  appeared  that  the  plaintiff"  was 
brought  or  went  before  the  defendant,  and  was  required  to 
find  sureties. 

The  plaintiff'  then  proved  another  warrant  made  by  the 
defendant,  dated  the  30bh  of  April,  which  recited  the  com- 
plaint on  oath  made  by  Pine,  upon  which  the"  warrant  of 
the  15th  of  April  had  issued;  that  the  plaintiff  was  brought 
up  and  appeared  on  the  25th  of  April,  to  answer  that  com- 
plaint, and  was  required  by  the  defendant  to  find  sureties 
for  his  appearance  at  the  sessions,  &c.,  and  that  he  had 
neglected  and  refused  to  find  the  sureties ;  and  it  therefore 
directed  his  commitment  to  the  common  gaol  until,  &c.,  (in 
due  form)  unless  in  the  meantime  he  should  find  sureties 
(in  due  form). 

Under  this  warrant,  although  the  plaintiff"  had  persons 
who  were  willing  to  go  his  sureties,  the  plaintiff*  would  not 
suff"er  them  to  enter  into  recognizances  without  his  being 
arrested.  He  was  therefore  arrested  and  taken  to  the 
common  gaol,  where,  as  soon  as  he  had  been  taken,  he 
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entered  into  the  necessary  recognizances,  his  object  ad- 
mittedly being  to  establish  a  cause  of  action  by  the  arrest 
and  confinement  in  the  gaol. 

The  plaintiff  also  proved  that  the  foundation  for  the  first 
warrant  was  an  information  by  one  Ebenezer  Pine,  wherein 
Ebenezer  Pine  deposed  on  the  15th  of  April,  1872,  before 
the  defendant  as  a  Justice  of  Peace  of  the  county  of 
Prince  Edward,  that  John  L.  Sprung,  (the  now  plaintiff), 
of  the  township  of  Ameliasburg,  in  the  county  of  Prince 
Edward  aforesaid,  did,  at  the  said  township,  this  day  and 
many  times  before  this, -threaten  to  unlawfully  imprison 
this  deponent,  or  that  he  would  get  other  persons  to  do 
so.  The  information  then  proceeded,  deponent  saith  on 
his  oath,  as  follows  : — "  That  on  or  about  the  20th  of  March 
last,  his  wife  laid  a  complaint  against  him  for  assault  and 
battery  before  B.  B.  Ross,  J.  P.,  and  prayed  him,  the  said 
justice,  to  request  him,  this  deponent,  to  find  sureties  to 
keep  the  peace  and  be  of  good  behaviour  towards  her,  (my 
wife) ;  that  his  brothers  James  Pine  and  Sylvester  Pine 
became  his  (deponent's)  sureties  in  the  sum  of  $100  each  ; 
that  he,  this  deponent,  has  not  broken  the  bonds  in  any 
way,  but  faithfully  observed  them  ;  that  he,  the  said  John 
L.  Sprung,  has  this  day,  and  especially  since  the  bonds 
were  made,  tried  to  prevail  on  his  sureties,  the  said  James 
Pine  and  the  said  Sylvester  Pine,  to  withdraw  their  bonds 
and  imprison  him,  this  deponent ;  and  that  he,  the  said 
John  L.  Sprung,  threatened  his  sureties  that  he  would 
prosecute  the  bonds  if  they  refused  or  neglected  to  with- 
draw the  said  sureties,  asserting  at  the  same  time  that  he, 
this  deponent,  had  broken  the  bonds,  when  such  is  not 
true." 

The  information  then  concluded  as  follows  : — "  And  that 
from  the  above  and  other  threats  used  by  the  said  John  L. 
Sprung  towards  the  said  Ebenezer  Pine  he,  the  said  Ebe- 
nezer Pine,  is  afraid  the  said  John  L.  Sprung  will  do  him 
some  bodily  injury  in  the  above  or  some  other  way,  and 
therefore  prays  that  the  said  John  L.  Sprung  may  be  re- 
quired to  find  sufficient  sureties  to  keep  the  peace  and  be 
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of  good  behaviour  towards  him,  the  said  Ebenezer  Pine ; 
and  the  said  Ebenezer  Pine  also  saith  that  he  does  not 
make  this  complaint  against,  nor  require  such  sureties 
from,  the  said  John  L.  Sprung,  from  any  malice  or  ill-will, 
but  purely  for  the  preservation  of  his  person  from  injury." 

At  the  close  of  the  plaintiff's  case,  the  defendant's  coun- 
sel moved  for  a  nonsuit  upon  two  grounds  :  1.  That  the 
notice  of  action  was  insufficient,  in  not  sufficiently  stating 
the  time  and  place  for  the  accrual  of  the  several  causes  of 
action.  And  2.  As  to  all  the  counts  except  the  third, 
which  was  laid  in  case  for  malice,  that  the  plaintiff  could 
not  recover,  for  that  the  defendant  had  acted  in  the  premises 
as  a  magistrate  within  his  jurisdiction. 

The  learned  Chief  Justice  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  upon  any  of  the  points 
raised  he  was  entitled  to  it,  and  the  case  proceeded. 

On  behalf  of  the  plaintiff,  it  was  contended  that  the 
special  matter  set  out  in  the  information  shewed  that  no 
threat  of  unlawful  imprisonment  was  made,  nor  any  that 
justified  a  magistrate  in  binding  over  the  plaintiff  to  keep 
the  peace ;  that  the  information  was  insufficient ;  and  that 
therefore  the  defendant  had  acted  without  jurisdiction  or  in 
excess  of  his  jurisdiction,  and  was  liable  in  trespass. 

The  learned  Chief  Justice  was  of  the  opinion  that  it 
was  insufficient  to  justify  the  magistrate's  proceeding  to 
order  the  plaintiff  to  find  sureties  to  keep  the  peace, 
that  he  was  acting  without,  or  in  excess  of  his 
jurisdiction,  and  that  an  allegation  that  he  acted  ma- 
liciously and  without  reasonable  or  probable  cause,  was 
unnecessary. 

It  was  left  to  the  jury  to  say  whether  or  not  the  de- 
fendant acted  bond  fide,  believing  he  was  authorized  to 
act  as  a  Justice  of  the  Peace  and  honestly  intending  to 
carry  out  his  duty;  but  even  if  they  should  find  that 
he  acted  bond  fide,  they  were  to  assess  the  damages  which 
the  plaintifi'  was  entitled  to  for  the  mistake  which  the 
learned  Chief  Justice,  for  the  purpose  of  the  trial,  ruled 
the  defendant  had  committed  in  acting  upon  the  infor- 
mation. 
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The  jury  found  that  the  defendant  had  acted  boTid 
fide  and  without  malice,  but  under  a  mistake ;  and  they 
rendered  a  verdict  generally  for  the  plaintiff  for  $50.00 
damages. 

In  this  term,  Dickson  obtained  a  rule  nisi  to  enter  a 
nonsuit,  pursuant  to  the  leave  reserved. 

In  the  same  term,  Diamond  shewed  cause.  The  mag- 
istrate had  no  jurisdiction  to  convict  the  plaintift'  and 
cause  him  to  be  arrested,  as  the  information  under  which 
the  magistrate  acted  was  invalid,  the  threats  beincr  reason- 
able  in  themselves,  and  from  which  a  person  was  in  no  danger. 
The  information  also  states  that  from  the  above  and  "  other 
threats,"  and  the  latter  are  not  specified  :  Regina  v.  Dunn, 
2  A.  &  E.  599 ;  Haylock  v.  Sparke,  1  E.  &  B.  471 ;  Ex 
parte  Aston,  12  M.  &:  W.  456.  Also,  the  information  is 
in  the  alternative,  and  on  that  ground  invalid  :  Quack- 
enhush  et  al.  v.  Snider,  13  C.  P.  196.  Even  if  the  first 
part  of  the  information  be  sufficient,  the  subsequent  part 
so  qualified  it  as  to  render  it  nugatory.  But  assuming 
the  information  to  be  sufficient,  the  plaintifi",  after  his 
arrest  on  the  25th  of  April,  was  allowed  to  go,  which 
amounted  to  a  voluntary  escape,  and  therefore  he  could 
not  be  again  arrested  without  a  fresh  information  and 
adjudication.  It  is  also  contended  that  the  acts  should 
have  been  alleged  and  proved  to  have  been  done  "ma- 
liciously and  without  reasonable  or  probable  cause but 
that  is  necessary  only  when  the  magistrate  has  exceeded  his 
jurisdiction  :  Consol  Stat.  U.  C,  ch.  126.  sec.  2. 

As  to  the  notice  of  action,  it  is  objected  that  there  is 
no  time  or  place  mentioned,  but  it  is  sufficient  in  this  re- 
spect; and  there  was  no  necessity  for  notice,  the  magis- 
trate having  acted  without  jurisdiction.  It  was  also  conten- 
ded that  the  notice  was  bad,  because  it  was  endorsed  "John 
L.  Sprung,"  whereas  the  name  should  have  been  given  in 
full,  but  this  objection  is  invalid  :  Barton  v.  De  Gros  et  al., 
7  L.  T.  N.  S.  270. 

Dickson,  contra.  The  real  question  is  as  to  the  validity  of 
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the  information.  It  is  perfectly  good,  as  all  that  is  required 
is,  that  it  should  appear  that  the  prosecutor  is  in  fear  of 
bodily  injury,  and  so  long  as  that  exists  it  is  sufficient. 
For  the  same  reason,  there  was  no  necessity  for  setting  out 
what  the  "  other  threats"  were  ;  the  forms  state,  as  here, 
".from  the  above  and  other  threats,"  and  the  information 
protects  the  magistrate :  Regina  v.  Dunn,  12  A.  &  E.  599 ; 
Rex  V.  Stanhope,  lb.  C20,  note ;  Rex  v.  Tregarthen,  5  B.  & 
Ad.  678  ;  Hayloch  v.  Sporke,  1  E.  &  B.  471  ;  Barton  v. 
Bricknell,  13  Q.  B.  393;  Provincial  Justice,  oth  ed.,  55; 
Dalton's  Justice,  ch.  116  ;  Black.  Com.,  3rd  ed.,  vol.  iv.  295, 
sec.  255;  Burn's  Justice,  30th  ed.,vol.  v.  743;  Dickenson's 
Q.  S.,  6th  ed.,  601  ;  Oake's  Magisterial  Formulist,  4th  ed., 
937-8.  It  was  also  contended  that  the  first  part  of  the  in- 
formation is  so  qualified  by  the  subsequent  part  as  to  be 
rendered  nugatory,  but  it  is  only  added  by  way  of  expla- 
nation, and  is  cumulative.  At  all  events,  it  is  a  matter  for 
the  magistrate  to  decide  :  Rex  v.  Tregarthen,  5  B.  &  Ad. 
678.  As  to  its  being  in  the  alternative,  it  is  the  language 
of  the  plaintiff  himself.  As  to  notice  of  action,  the  magis- 
trate having  acted  bond  fide  was  entitled  to  notice,  and 
the  notice  given  was  clearly  bad  in  not  giving  the  time  and 
place  of  the  alleged  trespasses  :  Friel  v.  Ferguson  et  at., 
15  C.  P.  584 ;  Moore  v.  Gidley,  32  U.  C.  R  233.  Also, 
the  name  "  John  L.  Sprung,"  should  have  been  given  in  full. 

GwYNNE,  J. — It  is  now  well  settled  that  a  Justice  of  the 
Peace  is  entitled  to  notice  of  action,  whenever  the  act  w^hich 
is  complained  of  is  done  by  him  in  the  honest  belief  that 
he  was  acting  in  the  execution  of  his  duty  as  a  magistrate 
in  the  premises  :  Booth  v.  Clive,  10  C.  B.  827 ;  Cox  v.  Reid, 
13  Q.  B.  558;  Read  v.  Coker,l^Q.  B.  850,  and  several 
more  recent  cases  collected  in  Friel  y.  Ferguson,  15  C.  P. 
584,  where  the  same  point  is  decided  by  our  own  Court. 

Upon  the  finding  of  the  jury,  then,  in  this  case,  which 
accompanied  their  verdict,  it  is  clear  that  the  defendant 
was  entitled  to  notice  of  action. 

The  question,  therefore,  is,  was  the  notice  of  action 
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which  was  proved  sufficient  to  entitle  the  plaintiff*  to  retain 
his  verdict  upon  any  of  the  counts  in  the  declaration  ? 

According  to  the  finding  of  the  jury,  the  defendant  was 
entitled  to  a  verdict  absolutely  upon  the  third  count,  which 
charged  him  to  have  acted  maliciously. 

He  would  seem  to  have  been  entitled  also  to  a  verdict 
upon  the  second  count,  which,  indeed,  seems  to  contain  no 
sufficient  statement  of  any  cause  of  action  ;  for  the  falsity 
of  a  charge  made  by  a  complainant  before  a  magistrate, 
cannot  give  a  cause  of  action  against  the  magistrate  who 
acts  upon  the  assumption  and  belief  of  its  truth  ;  and  al- 
though it  is  said  that  he  proceeded  without  just  cause,  yet 
we  must  take  what  is  meant  by  that  from  what  follows  to 
be,  that  the  charge  being  false  he  had  no  just  cause,  and 
the  count  does  not  charge  him  to  have  acted  maliciously. 
The  count  would  seem  to  be  taken  from  a  precedent  of  a 
count  against  a  prosecutor  who  upon  a  false  charge  causes 
a  party  to  be  arrested  by  process  of  law. 

However,  the  notice  served  in  respect  of  this  cause  of 
action  states  no  time  whatever  when  what  is  complained 
of  herein  is  contended  to  have  been  done,  and  is  therefore 
defective. 

The  notice  in  respect  of  the  cause  of  action  set  out  in 
the  fourth  count  in  like  manner  is  defective,  as  stating  no 
time  when  what  is  complained  of  therein  is  contended  to 
have  been  done  ;  but,  as  it  appears  to  us,  the  defendant  was 
entitled  to  a  vei^dict  upon  that  count  upon  another  ground 
of  defence  given  him  by  the  statute,  the  benefit  of  which 
we  think  he  should  have,  the  jury  having  in  substance 
found  that  he  acted  in  the  bond  fide  belief  that  he  was  dis- 
charging his  magisterial  duty. 

The  fourth  count  proceeds  for  the  imprisonment  under 
the  second  warrant,  dated  the  30th  of  April,  produced  at 
the  trial,  and  put  in  and  proved  by  the  plaintiff*.  That 
warrant  recited  an  order  made  by  the  defendant  upon  the 
plaintiff  to  find  sureties  to  the  peace,  and  the  warrant 
issued  for  his  refusal  and  neglect  to  obey  that  order.  That 
there  was  such  an  order  in  fact  was  not  disputed.    Its  re- 
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cital  in  the  warrant  which  was  produced  by  the  plaintiff  was 
prima  facie  evidence  of  its  existence,  and  if  it  had  been 
required  to  be  produced,  it  might,  like  a  conviction,  have 
been  drawn  up  on  the  spot ;  but  not  being  disputed,  the 
warrant  produced  by  the  plaintiff  sufficiently  proved  it 
prima  facie  :  Hayloch  v.  Sparke,  1  E.  &  B.  471 ;  Friel  v. 
Ferguson,  15  C.  P.  592-3. 

The  warrant  then  having  issued  in  pursuance  of  and  to 
enforce  obedience  of  an  order  of  the  magistrate,  the  Consol. 
Stat.  ch.  126,  sec.  3,  provides  that  no  action  shall  be  brought 
against  a  magistrate  for  any  act  done  under  a  conviction  or 
order  made  in  a  matter  in  which  by  law  he  has  no  juris- 
diction, or  in  which  he  has  exceeded  his  j  urisdiction,  until 
the  conviction  or  order  has  been  quashed. 

The  question  then  remains,  whether  the  notice  is  suffi- 
cient as  to  the  cause  of  action  set  out  in  the  first  count. 

The  notice  is,  that  the  defendant,  on,  to  wit,  the  30th 
of  April,  1872,  (the  day  of  the  issuing  of  the  second  war- 
rant),assaulted  the  plaintiff  and  caused  him  to  be  imprisoned 
in  the  common  gaol  of  the  county  of  Prince  Edward,  at 
Picton,  for  the  space  of  three  hours. 

If  to  meet  an  objection  as  to  the  insufficiency  of  the  notice, 
the  plaintifi'  had  given  evidence  only  of  the  imprisonment 
at  Picton,  the  case  mio^ht  have  been  broucrht  within  Jack- 
lin  v.  Fytche,  14  M.  &  W.  381,  referred  to  in  Parky n  v. 
Staples,  19  C.  P.  240  ;  but  the  plaintiff  did  not  do  so.  He 
gave  evidence  of,  and  claimed  to  recover  as  for  a  cause  of 
action  commencing  with  an  a^Test  sometime  between  the 
20th  and  25th  of  April,  1872,  under  the  warrant  of  the 
loth  April,  which  he  produced  and  put  in  evidence,  con- 
tinued until  the  plaintiff  was  confined  in  the  Picton  Gaol 
under  the  warrant  of  the  30th  April.  Now,  for  such  a 
cause  of  action  as  this  the  notice  was  clearly  insufficient, 
"upon  the  authority  of  Parkyn  v.  Staples,  19  C.  P.  240. 

Then  as  to  the  point  made  as  to  the  alleged  insufficiency 
of  the  information,  the  learned  Chief  Justice  was  of  opinion 
that  it  was  insufficient  to  justify  the  magistrate's  proceed- 
ing to  order  the  plaintiff  to  find  sureties  to  the  peace ;  and 
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that  therefore  he  was  acting  without,  or  in  excess  of  juris- 
diction ;  and  so  that  an  allegation  that  he  acted  maliciously 
and  without  probable  cause  was  unnecessary. 

The  information  does  contain  in  terms  every  material 
averment  which  is  necessary  to  invoke  the  jurisdiction  of 
a  magistrate  to  make  an  order  upon  the  party  charged  to 
find  sureties  to  the  peace ;  but  it  also  contains  additional 
matter  which,  as  is  contended,  shows  that  a  special  mean- 
ing is  to  be  attached  to  the  material  averments,  and  such 
a  meaning  as  qualifies  those  averments,  as  to  threats  made 
and  the  fear  entertained  by  the  complainant  so  as  to  neu- 
tralise them. 

It  is  one  thing,  as  it  appears  to  me,  to  say  that  a  Court  of 
superior  jurisdiction;  upon  a  motion  to  quash  the  order  to 
find  the  sureties  to  the  peace,  might  put  such  a  construc- 
tion upon  the  information  as  to  adjudge  that  the  order 
should  be  quashed,  and  another  thing  to  say  that  because 
the  Superior  Court  would  quash  the  conviction,  therefore 
the  magistrate  was  acting  without  jurisdiction  when  he 
issued  the  warrant  of  the  loth  April,  for  the  appearance 
of  the  accused.  The  material  and  necessary  words  to  in- 
voke the  magistrate's  jurisdiction  being  used,  it  appears  to 
us  that  the  question  whether  or  not  the  additional  matter 
was  to  be  regarded  as  qualifying  the  material  and  necessary 
averments,  or  additional  to  and  independent  of  them, 
was  a  judicial  question  for  the  magistrate  to  decide ;  and 
that,  therefore,  in  issuing  his  warrant  of  the  15th  April, 
he  was  not  acting  without  jurisdiction,  although  a  superior 
Court  might  quash  his  order  to  find  the  sureties  upon  the 
same  material. 

The  case  appears  to  us,  to  be  governed  by  the  principle 
upon  which  Rex  v.  Tregarthen,  5  B.  &  Ad.  678,  was 
-decided. 

Moreover,  as  it  appears  to  me  the  defendant  is  entitled  to 
the  protection  of  the  2nd  and  Srd  sections  of  the  statute  ; 
for  although  it  is  thereby  enacted  that,  "  for  any  act  done 
by  a  Justice  of  the  Peace  in  a  matter  of  which  by  law  he 
has  not  jurisdiction,  or  in  which  he  has  exceeded  his  juris- 
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diction,  or  for  any  act  done  under  any  conviction  or  order 
made  or  warrant  issued  by  such  Justice  in  any  such  mat- 
ter," an  action  will  lie  against  the  Justice  without  any  alle- 
gation of  malice  ;  yet,  it  is  also  enacted  that  "no  such  action 
shall  be  brought  for  anything  done  under  such  conviction 
or  order,  until  the  conviction  or  order  has  been  quashed  *  * 
nor  shall  any  such  action  be  brought  for  anything  done 
under  any  warrant  issued  by  such  Justice  to  procure  the 
appearance  of  the  party,  and  which  has  been  followed  by 
a  conviction  or  order  in  the  same  matter,  until  the  convic- 
tion or  order  has  been  quashed  as  aforesaid." 

Now  here  the  warrant  of  the  15th  of  April  was  issued 
in  terms  expressly  to  procure  the  appearance  of  the  plain- 
tiff upon  the  complaint  and  information  of  Pine.  The 
plaintiff  was  brought  up  thereunder  before  the  magistrate. 
That  was  followed  by  an  order  of  the  magistrate  requiring 
the  plaintiff  to  enter  into  his  recognizance  himself,  and  to 
find  sufficient  sureties  in  a  specified  amount,  that  he  should 
keep  the  peace  as  against  Pine ;  that  order  was  followed 
by  a  warrant  of  the  30th  of  April,  issued  because  the  plain- 
tiff had  neglected  and  refused  to  obey  such  order ;  so  that 
the  defendant  either  proceeded  within  his  jurisdiction,  and 
no  recovery  can  be  sustained  against  him  without  an  aver- 
ment and  proof  that  he  acted  maliciously  and  without  pro- 
bable cause ;  or  granting  him  to  have  acted  without  or  in 
excess  of  jurisdiction,  no  action  can  be  sustained  against 
him  unless  nor  until  the  order,  the  fact  of  the  making  of 
which  is  not  disputed,  should  be  quashed. 

The  rule,  therefore  must  in  our  opinion,  be  made  abso- 
lute to  enter  a  nonsuit. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute. 
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The  President,  Directors,  and  Company  of  the  Bronte 
Harbour  v.  White. 

Harbour  Company — Power  to  distrain  for  tolls — Righl  to  sue  also — 3  Vic.  ch. 
83 — Construction  of. 

By  3  Vic.  ch.  33,  the  plaintiflfs  were  incorporated,  and  were  declared  to  be 
capable  of  contracting  and  being  contracted  with,  Bueing  and  being 
sued,  &c.  They  were  also  authorized  to  construct  a  harbour,  to  impose 
charges  for  the  use  thereof,  and  to  demand  and  recover  such  charges. 
It  was  further  enacted  that,  if  any  person  should  neglect  or  refuse  to 
pay  the  tolls  or  dues,  the  plaintiffs  might  detain  the  goods  on  which  the 
tolls  or  dues  were  due  and  payable,  until  such  tolls  should  be  paid. 

Held,  that  the  plaintiffs  were  not  confined  to  the  remedy  by  way  of  distress, 
but  could  also  maintain  an  action. 

Demurrer.  Appeal  from  the  County  Court  of  the 
County  of  Wentworth. 

Declaration  :  For  money  payable  by  the  defendant  to  the 
plaintiffs  for  rates  and  tolls  payable  by  the  defendant  to 
the  plaintiffs,  for  the  use  by  the  defendant  of  the  plain- 
tiffs' harbour  in  the  shipment  of  goods,  wares,  and  mer- 
chandize, to  wit :  three  million  feet  of  lumber ;  and  for 
work  done,  &c. 

Seventh  plea  :  that  the  said  rates  and  tolls  were  claimed 
to  be  due  under  their  Act  of  Incorporation,  (being  the 
statute  referred  to  in  the  next  preceding  plea — namely, 
3  Vic.  ch,  33) ;  and  that  in  and  by  the  said  Act  of  Incor- 
poration the  remedy  of  the  plaintiffs  for  enforcing  and 
collecting  the  same  was  confined  to  the  power  of  seizing 
and  retaining  the  goods,  vessels,  or  boats,  on  or  in  respect 
of  which  the  same  were  payable,  until  such  tolls  were  paid ; 
and  if  the  same  should  remain  unpaid  for  the  space  of 
thirty  days  after  such  seizure,  the  plaintiffs  or  their  officers 
were  thereby  empowered  to  sell  and  dispose  of  the  said 
goods,  vessels,  or  boats,  or  such  part  thereof  as  should  be 
necessary  to  pay  such  tolls,  and  return  the  overplus,  if  any, 
to  the  owner  or  owners  thereof 

To  this  declaration  the  plaintiffs  demurred  on  the  foUow,- 
ing  grounds  : 

That  the  statute  referred  to  does  not  confine  or  limit 
the  plaintiffs'  remedy  as  contended  for  by  tlie  said  plea. 
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and  the  remedy  by  distress  given  by  the  said  statute  is 
cumulative  and  in  atidition  to  a  right  of  action  for  the 
said  rates  and  tolls. 

The  learned  judge  decided  in  favor  of  the  plaintiffs  on  the 
demurrer,  holding  that  the  remedy  by  distress  was  a  cumu- 
lative remedy,  and  did  not  prevent  the  plaintiffs  having 
recourse  to  an  action  at  law  for  the  recovery  of  rates  and 
tolls  due  to  them. 

From  this  judgment  the  defendant  appealed. 

Burton,  Q,  C,  for  the  appeal.  The  Act  incorporating 
the  plaintiffs,  not  being  a  public  Act,  should  have  been 
specially  pleaded,  setting  forth  any  remedies  given  by 
the  Act  in  addition  to  that  of  distress.  Also,  as  the 
claim  arises  by  virtue  of  the  statute,  and  the  same 
statute  which  creates  it  prescribes  a  particular  remedy 
for  its  enforcement,  the  plaintiffs  are  confined  to  that 
remedy — namely,  in  this  case,  a  distress — and  have  not  the 
additional  remedy  by  way  of  suit :  Vestry  of  St.  Fancras  v. 
Batterhury,  2  C.  B.  N.  S.  447 ;  Underhill  et  al.  v.  Ellicomhe, 
McClelland  and  Younge,  450;  2  Burr.  1137.  In  Shepherd 
V.  Hills,  11  Ex.  00,  the  action  was  held  to  lie,  but  in  that 
case  express  power  is  given  in  the  same  section  of  the  Act, 
which  gives  the  power  of  distress,  to  also  bring  an  action. 

F.  Osier,  contra,  was  not  called'  upon. 

GwYNNE,  J.— By  8  Vic.  ch.  33,  the  plaintiffs  are  incor- 
porated, under  the  name  of  the  President,  Directors,  and 
Company  of  the  Bronte  Harbour,  and  are  declared  to  be 
capable  by  such  name  of  contracting  and  being  contracted 
with,  sueing  and  being  sued,  pleading  and  being  impleaded, 
&LC.,  in  all  Courts,  in  all  manner  of  suits,  actions,  complaints, 
matters  and  causes  whatsoever. 

By  the  second  section  of  the  Act  they  are  authorized 
to  construct  a  harbour. 

By  the  fifth  section  they  are  authorized  to  impose  cer- 
tain charges  for  the  use  of  the  harbour,  and  it  is  thereby 
declared  they  shall  have  power  and  authority  to  ask  for. 
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demand,  receive,  and  recover,  and  take  as  toll,  for  their 
own  proper  use,  benefit,  and  behoof,  the  charges  so  imposed. 

And  by  the  sixth  section,  the  harbour  and  the  tolls  so 
imposed  are  vested  in  the  company  as  their  absolute 
property. 

These  clauses,  in  the  plainest  language,  confer  upon  the 
plaintiffs,  as  a  body  corporate,  all  the  right  of  property,  and 
of  action  incident  to  property,  as  if  they  were  natural  persons. 

When  a  party,  by  the  use  of  the  plaintiff's  property,  be- 
comes liable  to  pay  the  tolls  imposed,  they  are  due  to  the 
plaintiffs  as  an  ordinary  debt  recoverable  by  action. 

But,  by  the  seventh  section,  in  addition  to  these  benefits, 
powers,  and  privileges  conferred  by  the  preceding  sections, 
it  is  further  enacted  that,  if  any  person  neglect  or  refuse 
to  pay  the  tolls  or  dues,  which  by  the  Act  are  vested  in  the 
plaintiffs  as  their  property,  the  plaintiffs  may  detain  the 
goods  on  which  the  tolls  or  dues  "  were  due  and  payable" 
until  such  tolls  should  be  paid. 

Nothing  can  be  plainer,  as  it  seems  to  me,  than  that  this 
clause  is  inserted  as  a  further  or  additional  remedy,  to  the 
remedies  by  way  of  suit,  for  the  recovery  of  a  sum  of 
money  due  and  pay  able, v^hioh.  the  previous  clauses  conferred. 

The  judgment  of  the  learned  Judge  of  the  County  Court 
is,  in  our  judgment,  clearly  right,  and  the  appeal  must  be 
dismissed. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Appeal  dismissed. 
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Falle  and  The  Corporation  of  the  Town  of 

TiLSONBURG. 

Streets  in  towns — Jurisdiction  over — Power  to  close — Municipal  Act,  sec. 
Construction  of. 

The  Corporation  of  the  town  of  Tilsonburg  passed  a  By-law  to  close  up 
250  feet  of  a  street  within  its  limits,  called  Cranberry  Street,  substitu- 
ting therefor  new  streets  ;  the  street  forming  part  of  a  road  running 
through  different  townships  in  the  county  into  the  town. 

^eW,  that  the  county  had  not  sole  jurisdiction  over  the  whole  road,  but 
that  the  town  had  jurisdiction  over  the  part  within  its  limits,  and  there- 
fore had  power  to  close  it  up. 

Held,  also  that  sec.  320  of  the  Municipal  Act,  does  not  apply  to  persons 
whose  lands  do  not  abut  on  the  portion  of  the  road  closed  although 
they  may  have  lands  on  another  part  of  it. 

In  Hilary  term,  Harrison,  Q.  C,  obtained  a  rule  nisi  to 
quash  a  by-law  passed  by  the  municipality  of  the  town  of 
Tilsonburg,  authorizing  the  closing  of  about  250  feet  of 
a  street,  called  Cranberry  Street,  within  the  limits  of  the 
municipality,  for  the  purpose  of  transferring  the  same  to 
the  Canada  Southern  Railway  Company,  for  their  station 
in  the  town,  and  providing  roads  in  substitution  for  the 
piece  of  road  so  closed. 

There  were  two  objections  taken  to  the  by-law.  First, 
that  the  municipality  had  no  jurisdiction  over  any  part  of 
the  street  closed,  it  being  part  of  a  road  passing  through 
different  townships  in  the  county  into  the  town;  the  con- 
tention being  that  in  such  a  case  the  county  only  had 
jurisdiction  ;  and  secondly,  that  the  piece  of  road  stopped 
up,  comes  within  the  prohibition  contained  in  sec.  320  of 
29-30  Vic.  ch.  .51,  which  enacts  that,  "No  council  shall 
close  up  any  public  road  or  highway,  whether  an  original 
allowance,  or  a  road  opened  by  the  Quarter  Sessions,  or 
any  Municipal  Council,  or  otherwise  legally  established, 
whereby  any  person  will  be  excluded  from  ingress  and 
egress  to  and  from  his  lands  or  place  of  residence  over  such 
road  but  all  such  roads  shall  remain  open  for  the  use  of 
the  person  who  requires  the  same." 

It  appeared  from  the  affidavits,  that  in  1842  this  was  a 
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district  road,  but  was  opened  up  as  the  Cranberry  Road, 
and  as  a  county  road  in  1846,  under  the  exclusive  juris- 
diction of  the  county  of  which  Tilsonburg  formed  a  part, 
audit  was  not  until  85  Vic.  ch.  41,  1872,  when  Tilsonburg 
became  incorporated,  that  it  was  detached  from  the  county  ; 
and  it  also  appeared  that  the  applicant  had  no  lands,  and  did 
not  reside  on  the  part  closed  up,  although  he  had  lands 
and  resided  on  another  part. 

In  this  term,  Patterson,  Q.  C,  showed  cause.  As  to  the 
first  objection,  the  fact  of  Cranberry  Street  being  a  part  of 
a  road  running  through  different  townships  into  the  town, 
does  not  give  exclusive  jurisdiction  to  the  county.  The 
only  cases  in  which  the  county  has  exclusive  jurisdiction 
are,  when  the  road  is  wholly  within  one  township  and 
has  been  assessed  by  by-law  as  a  county  road,  or  sepa- 
rates two  townships,  which  is  not  the  case  here :  Muni- 
cipal Act  of  1866,  sec.  341.  And  as  to  the  second  objection, 
the  applicant  has  no  lands  touching  the  street,  and  in 
fact  resides  outside  the  jurisdiction  of  the  corporation. 
In  order  to  come  within  the  terms  of  the  statute  the 
lands  must  adjoin  the  part  clbsed,  and  by  the  closing, 
the  owners  or  persons  residing  on  such  lands  must  be  ex- 
cluded from  ingress  and  egress  thereto ;  but  if  it  is 
simply  a  matter  of  convenience  or  inconvenience  to 
parties  who  may  reside  on  any  other  part  of  the  road ; 
it  does  not  come  within  the  statute,  but  is  a  matter  for  the 
council  to  exercise  their  discretion  in. 

Harrison,  Q.  C,  contra.  As  to  the  first  objection,  the 
35  Vic.  ch.  41, 1872,  incorporating  the  town  of  Tilsonburg, 
only  settles  the  boundaries  of  the  town,  and  does  not  in 
any  way  divest  the  county  of  its  jurisdiction,  and  there- 
fore section  333,  by  which  power  is  given  to  towns, 
&c.,  to  stop  up  roads  would  not  apply.  The  section 
which  governs  this  case,  is  the  344th,  under  the  third  sub- 
section of  which  exclusive  jurisdiction  to  stop  up  roads 
like  the  one  in  question  is  given  to  the  county.  And  even 
although  the  town  might  be  held  to  have  jurisdiction  so 
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as  to  render  them  liable  to  keep  the  portion  within  its 
limits  in  repair,  it  would  not  as  a  necessary  consequence 
follow  that  it  has  the  power  to  stop  up.  But  even  assum- 
ing that  the  town  has  jurisdiction,  it  is  only  a  joint  juris- 
diction with  the  county,  and  subject  to  the  restrictions 
contained  in  sections  329-31.  The  second  objection  is, 
that  it  is  in  violation  of  section  320,  which  applies  to  all 
persons  owning  lands  or  residing  on  the  road,  though  not 
upon  the  portion  actually  stopped  up,  and  this  is  in  accor- 
dance with  the  view  of  the  learned  Chief  Justice,  in  Moore 
V.  Coiyoration  of  Esquesing,  21  C.  P.  277. 

GWYNNE,  J. — As  to  the  first  objection,  the  jurisdiction 
of  the  county  was  rested  upon  section  3  of  the  344th 
sub-section  of  the  above  Act,  which  enacts  that  the 
council  of  every  county  shall  have  power  to  pass  by-laws 
"for  opening,  making,  preserving,  improving,  repairing 
widening,  altering,  diverting,  stopping  up  *  *  roads,  streets 
*  *  running  or  being  within  one  or  more  townships^'  &;c. ; 
and  as  Cranberry  Street  being  continued  passes  through 
several  townships  in  the  county,  it  w^as  contended  that  the 
Municipality  of  Tilsonburg  had  no  jurisdiction  to  stop  up, 
alter,  &;c.,  any  part  of  it,  even  within  the  limits  of  the  town  ; 
but  this  sub-section  is  limited  to  such  roads,  streets,  &;c., "  as 
the  interests  of  the  inhabitants  of  the  county  in  the  opin- 
ion of  the  council  require  to  be  so  opened,  made,  preserved, 
and  improved,  *  *  subject  to  the  restrictions  herein- 
before contained^ 

Now  the  first  sub-section  of  this  same  section,  gives 
the  council  of  a  county  power  to  stop  up  any  original 
allovvance  for  roads  or  parts  thereof  within  the  county, 
which  is  subject  to  the  sole  jurisdiction  and  control  of  the 
council,  and  not  being  iviihin  the  limits  of  any  village, 
town,  or  city  within  or  adjoining  the  county.  Whatever 
may  be  the  true  construction  to  be  put  upon  the  third 
sub-section  of  section  344,  as  to  the  jurisdiction  of  a 
County  Council  over  a  road  running  or  being  within  one 
or  more  townships,  it  is  to  be  observed— firstly,  it  is  not 
22— VOL.  XXIII  CP. 
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an  exclusive  jurisdiction;  the  exclusive  jurisdiction  of 
counties  over  roads  is  defined  in  the  341st  section ;  and, 
secondly,  the  jurisdiction  contended  for  upon  behalf  of  the 
county  municipality,  without  their  having  claimed  it,  so 
far  as  appears,  cannot  be  recognized  without  neutralising 
the  whole  object  of  the  Act  as  to  the  jurisdiction  conferred 
upon  towns  over  the  roads  and  streets  within  their  limits, 
and  especially  section  838. 

As  to  the  second  objection,  we  are  of  opinion  that  the 
case  does  not  at  all  come  within  the  320th  section.  There 
is  no  person  who,  within  the  meaning  of  that  section,  is 
excluded-'from  ingress  and  egress  over  the  stopped-up  piece 
to  and  from  his  lands  or  place  of  residence. 

The  argument  in  support  of  this  objection,  was  rested 
upon  some  observations  of  the  learned  Chief  Justice  of 
this  Court,  in  Moore  v.  Corporation  of  Esquesing,  21  C. 
P.  277.  The  observations  of  the  learned  Chief  Justice,  in  our 
opinion,  warrant  no  such  inference  as  that,  a  person  having 
land  situate  upon  a  road,  a  portion  of  which  is  stopped  up 
and  diverted,  at  the  distance  of  one,  two,  or  three  miles  from 
one  end  of  the  stopped  up  and  diverted  piece,  and  having 
occasion  to  go  to  a  point  on  the  same  road,  distant  one, 
two,  or  three  miles  at  the  other  side  of  the  stopped-up 
piece,  has  a  right  to  quash  a  by-law  passed  for  stopping  up 
the  piece  closed  and  diverted,  under  the  320th  section. 

The  Chief  Justice,  at  p.  285,  of  the  report  of  Moore  v. 
Corporation  of  Esquesing,  says,  "  Therefore,  I  presume  all 
persons  who  came  into  their  lands  directly  from  the  road, 
or  passed  from  their  lands  directly  on  to  the  road,  are  to 
be  protected.  This  would  leave  all  persons  who  merely 
used  the  road  as  a  convenience,  but  had  no  lands  abutting 
thereon,  from  or  to  which  ingress  or  egress  would  be 
affected,  without  the  protection  of  the  clause." 

Moore  v.  Corporation  of  Esquesing,  gives  no  warrant 
whatever  for  the  contention  that  the  applicant  here,  who 
has  no  lands  whatever  affected  by  the  closing  of  the  piece 
closed,  has  any  right  to  raise  any  question  under  the  320th 
section. 
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We  have  no  doubt  as  to  the  jurisdiction  of  the  town 
municipality  to  close  the  piece  of  road  in  question,  pro- 
viding, as  they  appear  to  have  done,  other  roads  in  substitu- 
tion, the  sufficiency  of  which  when  completed  has  not 
been  disputed  save  in  the  particulars  above  alluded  to. 

The  contention  appears  to  have  arisen  in  a  private  con- 
test for  the  location  of  the  company's  station. 

We  discharge  the  rule  with  costs. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 


Ahrens  v.  McGilligat,  The  Grand  Trunk  Railway 
Company,  Garnishees. 

Garnishee  Summons  against  R.  W.  Cos. — 32  Vic.  ch.  2d, sec.  7,  0. —  Construction 
of — '■^  Live  and  carry  on  business." — Jurisdiction  of  Division  Court. 

Held,  that  a  Railway  Company  does  not  "  live  and  carry  on  business," 
•within  the  meaning  of  32  Vic  ch.  23,  sec.  7,  0.,  at  any  other  place  than 
its  Head  office,  at  which  its  business  is  managed. 

Where  the  garnishees  had  their  principal  station  at  Montreal,  and  a  local 
station  at  Berlin,  at  which  they  took  passengers  and  received  goods,  and 
the  plaintiff  issued  a  gavnishee  summons  against  the  company  out  of  the 
Division  Court  at  Berlin,  under  that  section,  on  the  ground  that  they 
lived  and  carried  on  business  there  : 

Held,  that  the  Judge  of  said  Division  Court  had  no  jurisdiction,  and  a 
prohibition  was  ordered. 

Statutes  regulating  the  practice  and  procedure  of  a  Court  apply  only  to 
matters  within  its  jurisdiction,  and  cannot  be  called  in  aid  to  give  juris- 
diction where  it  is  in  question. 

This  was  a  motion  by  way  of  appeal  from  an  order  of 
Wilson,  J.,  in  Chambers,  discharging  a  summons  obtained 
at  the  suit  of  the  garnishees  for  a  prohibition  against  the 
Judge  of  the  first  Division  Court  of  the  county  of  Water- 
loo, from  proceeding  with  a  garnishee  summons  against 
the  Grand  Trunk  Railway  Company,  under  the  Ontario 
Act,  32  Vic.  ch.  23,  sec.  7,  on  the  ground  that  the  company 
"lives  and  carries  on  business"  at  Montreal,  in  the  Province 
of  Quebec,  where  the  head  office  of  the  said  company  is. 
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and  not  at  the  town  of  Berlin  in  the  said  first  division, 
where  the  company  have  a  local  station  for  the  sale  of 
tickets  and  reception  of  goods. 

The  learned  Judge  of  the  Division  Court  was  of  opinion, 
upon  the  authority  of  McMahon  v.  Irish  North  Western 
B.  W.  Co.,  19  W.  K.  212,  and  reported  in  7  Can.  L.  J. 
N.  S.  107,  that  this  section  gave  him  authority  to  issue 
garnishment  process  against  the  Grand  Trunk  Railway 
Company,  as  garnishees  "  living  and  carrying  on  business" 
in  the  said  first  division,  inasmuch  as  they  had  a  station 
within  the  division. 

The  learned  Judge,  Wilson,  J.,  to  whom  the  application 
for  a  prohibition  was  made,  was  of  opinion  that  if  the  case 
turned  solely  upon  the  construction  to  be  put  upon  the 
7th  section  of  the  Act,  the  prohibition  should  issue,  upon 
the  authority  of  Broiun  v.  London  c&  North  Western 
K  W.  Co.,  4  B.  &  S.  326. 

But  he  was  of  opinion  that  by  force  of  the  69th  section 
of  Consol.  Stat.  U.  C,  ch.  19,  in  connection  with  sec.  17 
of  the  C.  L.  P.  Act,  and  34  Yic.  ch.  12,  sec.  11,  0.,  that 
the  prohibition  should  be  refused ;  and  he  made  the  order 
which  is  now  appealed  from. 

No  one  having  appeared  to  shew  cause, 

Harrison,  Q.  C,  and  F.  Osier,  supported  the  rule.  The 
only  question  is,  whether  the  Grand  Trunk  Railway  can  or 
can  not  be  made  garnishees  under  the  garnishee  clauocs  of 
the  Division  Courts  Act,  32  Vic.  ch.  23,  0.  The  Act  does 
not  include  corporations,  as  the  word  used  in  the  Act  is, 
"  party,"  and  there  is  no  interpretation  of  it.  The  word 
used  in  the  Interpretation  Act,  31  Vic.  ch.  1,  sec.  7,  sub-sec. 
9,  is  "  person,"  and  it  has  been  held  in  interpreting  this 
word  in  14  &  15  Vic.  ch.  54,  which  says,  sec.  2 :  "  No  writ 
shall  be  sued  out  against  any  Justice  of  the  Peace  or  other 
officer  or  'person^'  without  one  month's  notice  of  action,  and 
section  8,  "  No  such  action  shall  be  brought  against  any 
justice,  officer,  or  other  persoTi,"  unless  commenced  in  six 
months,  that  the  Act  itself  not  including  corporations,  it  could 
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only  be  included  by  force  of  the  Interpretation  Act,  but 
that  that  Act  had  no  such  effect :  Hodgins  v.  Corporation  of 
Huron  and  Bruce,  3  E.  &;  A.  169;  BroivnY.  Municipal 
Council  of  Sarnia,  11  U.  C.  R  215  ;  Snook  et  al  v.  Town 
Council  of  Brantford,  13 13.  C.  R.  621 ;  McKenzie  v.  Corpo- 
ration of  Kingston,  13  U.  C.  R.  634.  The  next  point  is, 
by  the  7th  section  of  the  32  Vic.  ch.  23,  the  garnishee  must 
live  or  carry  on  business  within  the  limits  of  the  division, 
and  this  Railway  Company  cannot  be  said  to  live  or  carry 
on  business  within  the  division,  as  its  head  office  is  in 
Montreal,  and  that  is  where  it  lives  and  carries  on  business. 
It  was  held  by  the  learned  Judge  that  this  Act  must  be  read 
in  connection  with  Consol.  Stat.  U.  C.  ch.  19,  sec.  69,  which 
enacts  that  the  practice  of  the  Superior  Courts  is  to  be  fol- 
lowed in  unprovided  cases,  and  with  the  Common  Law 
Procedure  Act,  section  17,  which  enacts  that  service  on  any 
corporation  whose  chief  place  of  business  is  without  Upper 
Canada,  may  be  on  any  branch  or  agency  in  Upper  Canada  ; 
and  with  34  Vic.  ch.  12,  sec.  11,  0.,  which  allows  service  on 
any  station-master  of  any  railway  company.  But  these 
acts  do  not  apply,  as  they  can  only  do  so  where  the  Court 
has  jurisdiction,  and  it  has  been  held  in  similar  cases 
under  the  English  County  Court  Act,  9-10  Vic.  ch.  95,  that 
the  County  Court  has  not  jurisdiction.  The  cases  also 
shew  that  the  corporation  lives  and  carries  on  business  at 
the  head  office,  or  where  the  general  and  not  any  particu- 
lar part  of  the  business  is  carried  on  :  Aherystivith  Pier 
Co.  V.  Cooper,  14  W.  R.  28 ;  Shields  v.  Great  Northern  B. 
W.  Co.,  7  Jur.  N.  S.  631;  Taylor  v.  Crowland  Gas  and  Coke 
Co.,  11  Ex.  1 ;  Adams  v.  Great  Western  R.  W.  Co.,  6  H.  & 
N.  404 ;  In  re  Broiun  v.  London  and  North  Western  R. 
W.  Co.,  4  B.  &  S.  326 :  Minor  v.  London  and  North  Western 
R.  Co.,  1  C.  B.  n!  S.  325  ;  Attorney  General  v.  Sidley, 
4  H.  &  N.  769,  in  App.  5  H.  &  N.  711  ;  Ex  parte  Charles, 
In  re  Charles,  L.  R  13  Eq.  638.  The  case  of  McMahon  v. 
Irish  North  Western  B.  W.  Co.,  19  W.  R.  212  ;  S.  C.  7  C.  L.  J. 
N.  S.  107,  holding  that  a  railway  company  resided  in  every 
county  in  which  it  had  a  ticket  office,  was  so  decided  be- 
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cause  in  accordance  with  previous  Irish  decisions,  but  these 
ought  not  to  prevail  against  the  English  decisions  cited. 

GwYNNE,  J. — The  69th  section  of  the  Division  Courts  Act 
enacts,  that  "  In  any  case  not  expressly  provided  for  by 
this  Act  or  by  existing  rules,  or  by  rules  made  under  this 
Act,  the  County  Judges  may,  in  their  discretion,  adopt  and 
apply  the  general  principles  of  practice  in  the  Superior 
Courts  of  Common  Law,  to  actions  and  proceedings  in  the 
Division  Courts." 

The  17th  section  of  the  Common  Law  Procedure  Act,  and 
the  11th  section  of  34  Vic.  ch.  12,  relate  to  the  service  of 
all  papers  and  proceedings  upon  a  corporation ;  and  the 
latter  Act  provides,  that  every  writ  of  summons  issued 
against  a  railway  corporation,  may  be  served  upon  any 
station  master  of  the  Company. 

We  are  of  opinion,  however,  that  all  these  statutes  relate 
only  to  practice  and  procedure  in  matters  within  the  juris- 
diction of  the  Court  issuing  the  process ;  but  the  question 
here  is  as  to  the  jurisdiction  of  the  Division  Court  to  issue 
the  summons  against  the  Railway  Company,  and  not  as  to 
the  mode  of  service  when  issued.  Statutes  which  are  ex- 
pressly enacted  for  the  purpose  of  regulating  the  practice 
and  proceedings  of  the  Court,  presume  a  jurisdiction  in 
the  Court  to  act,  before  there  can  be  any  procedure  to  be 
regulated,  and  such  statutes,  therefore,  when  jurisdiction 
is  questioned,  cannot,  we  think,  be  called  in  aid  for  the 
purpose  of  giving  a  jurisdiction  which  cannot  be  shewn  to 
exist  independently. 

This  being,  as  we  think,  wholly  a  question  of  jurisdiction, 
we  are  of  opinion  that  it  must  be  determined  by  the  32 
Vic.  ch.  23,  sec.  7,  which  alone,  in  the  circumstances  appear- 
ing, gives  to  the  Division  Courts  any  jurisdiction  whatever 
in  the  premises. 

That  section  provides  that  the  primary  creditor  "  may 
cause  a  summons  to  be  issued  out  of  the  Division  Court 
of  the  division  in  which  the  garnishee,  or  one  or  more 
of  them,  if  there  be  joint  garnishees,  live  or  carry  on 
business." 
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This  being  the  only  Act  giving  jurisdiction  to  the 
Division  Court  in  the  premises,  we  are  of  opinion  that 
we  must  be  governed  by  the  decisions  in  Minor  v.  London 
and  North  Western  B.  W.  Co.,  1  C.  B.  N.  S.  325 ;  Brown 
V.  London  and  North  Western  E.  W.  Co.,  4  B.  &  S.  326 ; 
and  Ex  parte  Charles,  in  re  Charles,  L.  R.  13  Eq.  638. 

Assuming  us  to  be  at  liberty  to  choose  between  the 
decisions  of  the  English  Courts  and  of  the  Irish  Courts  in 
the  same  matter,  the  former  upon  the  point  in  question 
concurs  with  our  own  view,  and  the  latter  seems  to  us  to 
have  proceeded  upon  a  series  of  previous  decisions  of  their 
own  Court,  which  the  Judges  preferred  not  to  depart  from. 

We  think  the  rule  for  the  prohibition  must  go,  and  that 
the  learned  Judge's  order  must  be  set  aside. 

Galt,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute  for  prohibition. 


PUERTELL  V.  BoiLAN. 
Ejectment — Former  recovery — Estoppel. — Fraud. 

In  ejectment  the  plaintiff  claimed  under  a  mortgage  made  by  defendant,  and 
defendant  under  a  deed  from  the  plaintiff,  the  mortgage  having  been 
given  to  secure  part  of  the  purchase  money.  Defendant  proved  a 
judgment  in  an  action  of  covenant  brought  by  the  plaintiff  against 
defendant  on  this  mortgage  to  recover  the  money  secured  thereby,  in 
which  defendant  pleaded  that  the  mortgage  had  been  obtained  by  fraud, 
and  judgment  was  given  in  his  favor  on  that  issue. 

Held,  that  the  defendant  could  not  set  up  the  judgment  as  a  defence  to 
this  action,  not  having  placed  the  plaintiff  in  statu  quo  by  restoring  to 
him  possession  of  the  premises. 

Semhle,  that  the  plaintiff's  notice  of  claim  was  sufficient,  and  that  if 
necessary  an  amendment  of  it  would  have  been  vdlowed  nunc  pro  tunc. 

Ejectment  for  the  north  half  of  lot  19,  in  the  second 
concession  of  the  Township  of  Arthur. 

The  plaintiff  claimed  title  in  virtue  of  default  made  in 
the  performance  of  the  conditions  contained  in  a  mortgage 
executed  by  the  defendant* 
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The  defendant  claimed  title  by  virtue  of  a  deed  of  bar- 
gain and  sale  made  to  him  by  the  plaintiff. 

The  cause  was  tried  before  Hagarty,  J.,  at  Guelph,  at 
the  Spring  Assizes  of  1865. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
lot  in  question  had  been  sold  by  the  plaintiff  to  the  defen- 
dant, and  at  the  time  of  the  purchase  the  defendant  had 
given  a  mortgage  to  the  plaintiff  to  secure  a  portion  of  the 
purchase  money.  An  action  had  been  brought  by  the 
plaintiff  on  the  1st  December,  1869,  in  the  County  Court 
of  the  County  of  Wellington,  on  the  covenant  contained  in 
this  mortgage,  to  recover  the  m6rtgage  money,  to  which  the 
defendant  pleaded  that  the  mortgage  had  been  obtained  by 
fraud  and  misrepresentation,  which  consisted  in  the  plain- 
tiff representing  to  the  defendant  that  an  adjoining  lot  was 
the  lot  in  question.  Upon  that  issue  the  defendant 
obtained  a  verdict,  and  on  the  SOth  May,  1860,  judgment 
was  entered  in  his  favor ;  the  defendant,  however,  retained 
possession  of  the  land,  and  had  continued  to  do  so  ever  since. 

The  present  action,  to  recover  possession  of  the  land 
mentioned  in  the  mortgage,  was  commenced  on  the  19th 
April,  1864,  and  was  tried  on  the  20th  March,  1865. 

The  plaintiff  proved  the  execution  of  the  mortgage,  and 
as  a  defence  the  defendant  produced  and  filed  an  exempli- 
fication of  the  judgment,  and  contended  that  the  plaintiff 
was  estopped  by  that  judgment  from  recovering  in  this 
action,  being  founded  upon  the  mortgage  which  had  been 
held  to  be  void,  as  having  been  obtained  by  fraud. 

The  learned  Chief  Justice  directed  a  verdict  in  favour  of 
the  plaintiff,  on  the  ground  that  the  defendant  could  not 
repudiate  the  transaction  as  fraudulent,  and  at  the  same 
time  defend  for  the  land  as  his  property  under  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
suit or  verdict  in  his  favor. 

In  Easter  Term,  1865,  Crooks,  Q.C.,  obtained  a  rule  nisi 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  pursuant 
to  the  leave  reserved,  on  the  ground  that  on  the  evidence 
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the  plaintiff  was  estopped  from  asserting  the  validity  of 
the  mortgage  under  which  the  plaintiff  sought  to  recover 
possession  of  the  premises  in  question  in  this  case,  and 
by  the  judgment  in  evidence  in  the  former  case  between 
the  plaintiff  and  the  defendant,  the  invalidity  of  said 
mortgage  was  conclusively  established. 

During  this  term  il/.  C.  Cameron,  Q.  C,  shewed  cause. 
The  defendant  contends  that  the  mortoraofe  was  obtained 
by  fraud,  and  sets  up  the  action  brought  on  the  covenant 
and  the  judgment  in  his  favor  ;  but  although  the  plaintiff 
may  not  be  able  to  sue  on  the  covenant,  yet  he  is  entitled 
to  recover  the  land,  for  the  defendant  cannot  deny  the 
plaintiff's  right  to  the  consideration,  and  at  the  same  time 
keep  the  land.  In  order  to  succeed  he  must  put  the  plain- 
tiffin  statu  quo  by  restoring  to  him  the  possession.  Besides 
the  plaintiff  is  not  estopped  by  the  judgment,  as  defendant 
has  not  set  it  up  in  his  notice  of  title,  but  has  simply  put 
it  in  evidence  :  Young  v.  JRaincock,  7  C.  B.  310,  328 ; 
Clarke  v.  Dickson,  E.  B.  k  E.  148 ;  Campbell  v.  Fleming, 
1  A.  &  E.  40. 

Robinson,  Q.  C,  contra.  The  plaintiff  cannot  recover 
on  the  mortgage,  for  it  has  been  declared  void  by  the  judg- 
ment of  a  competent  Court  in  an  action  upon  it  between  the 
same  parties,  and  while  the  judgrnent  in  that  action  remains 
the  plaintiff  can  never  maintain  ejectment  upon  the  same 
instrument.  It  does  not  follow  because  the  mortgage  is 
void  that  the  deed  is  void  also,  for  the  mortgage  might 
have  been  avoided  for  causes  wdiich  could  not  affect  the 
deed,  e.  g.  for  fraud  in  obtaining  it  by  misrepresentation 
after  the  purchase  money  had  been  paid  :  Eccles  v.  Lowry, 
32  U.  C.  R  635.  There  are  no  pleadings  in  ejectment,  and 
the  judgment,  therefore,  cannot  be  less  conclusive  because 
it  has  not  been  pleaded.  It  was  unnecessary  to  set  up  the 
judgment  on  the  covenant  in  defendant's  notice  of  title  : 
Pettigreiv  v.  Doyle,  17  C.  P.  34,  459.  The  judgment  has 
declared  the  mortgage  to  be  void,  and  that  is  a  conclusive 
answer  to  the  present  action  founded  upon  it :  Belts  v. 
Starr,  5  Conn.  550,  is  strongly  in  defendant's  favor.  See 
23— VOL.  XXIII  CP. 
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also  Bigeloiu  on  Estoppel,  35,  45  ;  Edinburgh  Life  Aae. 
Co.  V.  Clark,  10  C.  P.  851 ;  Scripture  v.  Curtis,  11  C.  P.. 
345  ;  Huffer  v.  Allen,  L.  R.  2  Ex.  15  ;  Duchess  of  King- 
ston's case,  Sm.  L.  C,  Cth  ed.,  vol.  ii.  678 ;  Mills  v.  Kelly* 
2  C.  P.  6 ;  Stinson  v.  Branigan,  10  U.  C.  R  402.  The 
plaintiff  is  not  without  remedy.  He  should  have  filed  a 
bill  in  Chancery  to  enforce  his  lien  on  the  land,  as  was 
done  in  Grace  v.  Whitehead,  7  Grant  591.  In  a  case 
between  the  same  parties  Grace  v.  Whitehead,  16  U.  C.  R. 
50,  it  was  held  that  the  defendant  might  shew  that  he 
was  an  infant  when  he  executed  the  mortgage.  The  mort- 
gage was  only  voidable  by  reason  of  the  fraud,  and  the 
defendant  elected  to  avoid  it  when  he  set  up  the  fraud  in 
the  previous  action,  and  entered  his  judgment  upon  the 
verdict. 

Galt,  J. — It  is  now  well  settled  that  a  contract  obtained 
by  fraud  is  voidable  at  the  option  of  the  party  complaining 
of  the  fraud,  but  that  before  such  a  plea  can  be  allowed 
to  defeat  an  action  based  upon  the  contract,  it  must  be 
shewn  that  the  party  desirous  of  availing  himself  of  such 
a  plea  has  rescinded  the  contract,  and  that  no  such 
rescission  can  be  shewn  unless  the  parties  can  be  restored 
to  their  original  position^  see  Clarke  v.  Dickson,  E.  B. 
&  E.  148. 

The  case  in  the  County  Court  was  allowed  to  proceed 
without  any  regard  to  that  principle,  and  the  defendant 
has  most  unjustifiably  remained  in  possession  of  the  land 
ever  since.  / 

In  the  case  before  us  I  entirely  concur  in  the  ruling  of 
the  learned  Chief  Justice,  and  decide  this  case  simply  on 
the  ground  that  so  long  as  the  defendant  retained  posses- 
sion of  the  land  he  was  not  in  a  position  to  allege  fraud  as 
an  answer  to  an  action  brought  to  recover  possession,  and 
consequently,  that  so  far  from  the  plaintifi"  being  estopped 
by  the  judgment  in  the  former  suit,  the  defendant  was 
not  in  a  position  to  give  it  in  evidence. 

Mr.  Robinson  relied  very  strongly  on  the  case  of 
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Grace  v.  Whitehead^  IC  U.  C.  R.  50,  as  shewing  that  it  was 
competent  for  the  defendant  to  prove  that  the  mortgage 
was  void  on.  the  ground  of  fraud ;  but  when  the  circum- 
stances of  the  two  cases  are  considered  it  will  be  seen  that 
they  differ  in  a  very  essential  particular. 

In  Grace  v.  Whitehead,  the  defendant,  who  was  an 
infant,  had  elected  to  confirm  the  purchase,  although  he 
contended  that  the  security  given  by  him  for  the  purchase 
money  was  voidable  on  the  plea  of  infancy,  and  that  on 
his  availing  himself  of  that  plea  the  security  was  void. 
That  such  a  course  could  be  adopted  is  shewn  by  the  pro- 
ceedings, which,  after  the  determination  of  the  trial  at  law, 
took  place  in  equity,  where  the  Court  held  that  although  ' 
the  security  was  void,  yet  the  vendor  had  alien  for  the 
purchase  money. 

In  the  present  case  the  defendant  wishes  to  avoid  the 
security  by  an  allegation  of  fraud,  but  this  plea  disaffirms 
the  whole  contract,  and  although  Mr.  Eobinson  appeared 
to  think  that  an  application  might  have  been  made  to  the 
Court  of  Chancery  for  a  decree  similar  to  that  in  Grace  v. 
Whitehead,  7  Grant  591,  it  will  on  reflection  be  seen  that 
such  a  course  could  not  have  been  adopted,  for  the  reason 
that  the  defendant  disaffirmed  the  contract,  and  there  was 
no  purchase  money  which  had  been  agreed  upon  between 
the  parties. 

In  short  the  difference  between  the  two  cases  is  this : 
that  in  the  one,  the  transaction  was  affirmed  but  the  secu- 
rity was  void,  while  in  the  other,  it  was  necessary,  in  order 
to  shew  that  the  security  was  void,  to  disaffirm  the  whole 
transaction ;  and  this  could  not  be  done  while  the  defen- 
dant remained  in  possession  under  it. 

GwYNNE,  J. — I  agree  with  the  ruling  of  the  learned 
Judge  at  the  trial.  The  only  doubt  I  have  had  is,  whether 
or  not  an  amendment  of  the  plaintiff  s  notice  of  claim 
might  have  been  necessary,  in  order  to  apply  the  principle 
upon  which  the  learned  Judge  proceeded ;  but  I  think 
that  we  can,  in  advancement  of  justice,  allow  the  amend- 
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ment,  if  necessary,  to  be  made  nunc  pro  tunc.  The 
amendment,  if  made,  might,  I  think,  be  to  the  effect  that 
the  plaintiff  claims  title  in  virtue  of  the  plaintiff  having 
put  the  defendant  into  possession  of  the  premises  in  ques- 
tion upon  a  sale  thereof  made  by  the  plaintiff  to  the  defen- 
dant, in  consideration  of  which  sale  and  possession  the 
defendant  executed  to  the  plaintiff  a  mortgage  upon  the 
same  premises,  for  securing  payment  of  the  purchase  money, 
in  which  mortgage  the  defendant  has  made  default,  but  has 
not  restored  the  possession  to  the  plaintiff. 

It  may,  however,  be  questioned  whether  any  amendment 
of  the  notice  is  indeed  necessary.  The  alleged  fraud,  which, 
as  was  contended,  made  the  mortgage  voidable,  was  that, 
as  was  said,  the  plaintiff  had  represented  to  the  defendant 
that  the  lot  which  he  was  selling  to  him  was  an  adjoining 
lot,  and  not  the  lot  in  question. 

The  mortgage  was  not  originally  void ;  it  was  only 
voidable  ;  and  it  rested  wholly  with  the  defendant  whether 
he  should  ever  elect  to  avail  himself  of  his  right  to  avoid 
it.  Upon  the  defendant  electing  to  avoid  it,  and  upon  his 
right  to  avoid  it  being  established  for  the  cause  suggested, 
it  was  his  duty  instantly  to  place  the  plain  tiff  in  statu  quo 
ante  by  restoring  to  him  possession  of  the  premises,  which 
he  only  obtained  upon  the  faith  of  the  mortgage  being  a 
subsisting  security,  and  in  virtue  of  the  re-demise  clause 
until  forfeiture  contained  in  it :  Davidson  v.  Tulloch,  2 
L.  T.  N.  S.  98;  Clarke  v.  Dickson,  E.  B.  &  E.  148. 

Notwithstanding  the  judgment  for  the  defendant  on  the 
plea  of  fraud  to  the  action  on  the  covenant,  it  still  rested 
with  the  defendant  whether  he  should  elect  to  avail  him- 
self of  the  benefit  of  that  judgment.  The  only  way  by 
which  his  election  to  avail  himself  of  it,  and  so  to  complete 
the  avoidance,  could  be  effectually  signified,  was  by  restor- 
ing the  possession  to  the  plaintiff,  and  so  placing  him  in 
statu,  quo  ante.  This  he  did  not  do ;  on  the  contrary,  he 
contimied  in  possession,  and  must  therefore  be  regarded  as 
being  still  in  possession  under  the  contract,  of  which  the 
mortgage  forms  a  part. 
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The  issue  in  the  action  of  ejectment  is,  who  was  entitled 
to  the  possession,  the  plaintiff  or  the  defendant,  when  the 
writ  was  served.  In  that  action  the  defendant  might  still, 
if  he  had  pleased,  ha,ve  waived  all  benefit  of  the  judgment 
recovered  by  him  upon  the  plea  in  the  action  on  the  cove- 
nant, and  have  insisted  on  the  continuing  subsistence  of 
the  contract ;  and,  indeed,  this  in  effect  would  seem  to  be 
what  he  did  do,  for  while  with  one  breath  he  insists  upon 
the  avoidance  of  the  mortgage,  with  another  he  insists 
upon  his  right  to  keep  possession  under  the  deed  executed 
by  the  plaintiff  in  pursuance  of  the  contract  of  sale,  for 
perfecting  the  terms  of  which  the  mortgage  was  executed. 

The  defendant  seems  to  me  to  place  himself  between  the 
horns  of  a  dilemma,  each  horn  pointing  to  the  plaintiff's 
right  to  recover  possession;  for  if  the  defendant  insists 
upon  the  avoidance  of  the  mortgage,  to  complete  that 
avoidance  he  must  restore  the  plaintiff  to  his  former  poss- 
ession ;  and  if  he  insists  upon  a  right  to  retain  possession 
under  the  contract  of  sale,  he  cannot,  as  it  seems  to  me,  do 
so  without  rehabilitating  the  mortgage  which  is  part  of 
that  contract.  Granting  the  judgment  proved  to  be  con- 
clusive evidence  of  the  facts  thereby  adjudicated  upon, 
still  the  plaintiff  cannot  thereby  be  precluded  or  estopped 
from  asserting  that  the  defendant  had  never,  before  the 
action  of  ejectment,  availed  himself  of  that  judgment  or 
elected  to  avoid  the  mortgage,  by  restoring  possession ;  nor 
from  contending  that  the  production  by  the  defendant  of 
the  exemplification  of  the  judgment  upon  the  trial  of  this 
action  was  the  first  and  only  signification  of  the  defendant's 
election  to  avoid  the  mortgage. 

We  can  therefore  safely,  as  I  think,  hold,  without  doing 
any  violence  to  the  doctrine  of  estoppel,  or  to  any  of  the 
cases  to  which  we  have  been  referred  by  the  learned  coun- 
sel for  the  defendant,  that  to  enable  the  defendant  to  avail 
himsplf  of  th,e  judgment,  in  avoidance  of  the  mortgage,  it 
was  necessary  for  him  also  to  have  restored  possession  of 
the  premises  which,  until  restored  so  as  to  complete  the 
avoidance,  he  must  be  held  still  to  hold  in  virtue  of  the 
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mortgage  upon  the  faith  of  which  he  originally  obtained 
possession ;  and  the  plaintiff  is  now  entitled  to  recover  his 
former  possession  as  the  consequential  fruit  of  the  avoidance 
which  the  defendant  insists  upon  in  this  action. 

Grace  \ .Whitehead^  10  U.  C.  R.  50,  is  distinguishable  from 
this  case.  There  the  plaintiff  was  sueing  as  assignee  of  a 
mortgage  avoided  by  the  defendant  upon  the  ground  of 
infancy,  and  was  not  the  person  from  whom  the  defendant 
had  obtained  possession.  The  assignee  of  the  mortgage 
had  never  himself  had  possession  of  the  premises,  and  he 
had  no  title  whatever  otherwise  than  in  virtue  of  the 
mortgage  so  avoided.  The  only  point  which  arose  there 
was,  whether  or  not  the  defendant  could  set  up  his  infancy 
under  a  notice  denying  the  plaintiff's  title. 

Hagauty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged 


Scott  et  al.  v.  The  Great  Western  Railway  Company. 

Great  Western  R.  W.  Co.— 31  Vic.  ch.  68  sec.  20,  subsec.  4,  Z>.,  as  amended 
by  34  Vic,  ch.  43,  sees.  5  and  7,  D — Whether  applicable  to. 

Held,  that  sec.  20,  subsec.  4  of  The  Railway  Act,  1868,"  31  Vic.  ch. 
68,  D.,  as  amended  by  34  Vic.  ch.  43,  sec.  5,  D.,  is  not,  by  virtue  of  sec. 
7  of  the  latter  act,  made  applicable  to  the  Great  Western  R.  W.  Co.; 
and  therefore  that  they  were  not  deprived  of  the  protection  afforded  by 
one  of  their  special  conditions, — which  stated  that  fruit  was  to  be  carried 
only  at  the  risk  of  the  owners,  and  that  they  would  not  be  liable  for 
injury  occasioned  by  frost— although  the  jury  found  that  the  fruit 
in  question,  which  was  being  carried  by  them,  became  frozen  owing  to 
their  negligence. 

TfllS  was  an  action  tried  before  Wilson,  J.,  and  a  jury, 
at  St.  Thomas,  at  the  Spring  Assizes  of  1873. 

It  was  brought  for  damage  done  by  frost  to  a  quantity  of 
apples  delivered  to  the  defendants  for  carriage  from  London  to 
Buffalo.  The  apples  were  delivered  to  the  defendants  on 
the  22nd  of  February,  1872,  packed  in  cars  so  as  to  protect 
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them  from  frost,  and  the  complaint  was  that  in  transhipping 
them  to  other  cars  at  the  Bridge  they  were  left  uncovered, 
owing  to  defendants'  negligence,  and  became  frozen  in  con- 
sequence. 

The  defendants,  among  other  pleas,  pleaded  that  they 
accepted  and  received  the  apples  in  question  under  a 
special  agreement  whereby  fruit  was  to  be  carried  only 
at  the  risk  of  the  owners  or  parties  by  whom  it  was  con- 
signed, and  that  they  should  not  be  liable  for  injury  occa- 
sioned by  frost. 

This  plea  was  traversed  and  also  demurred  to.  It  was 
urged  by  the  plaintiffs  that  under  "  The  Railway  Act, 
1868,"  sec.  20,  sub-sec.  4,  D.,  and  34  Vic,  ch.  43,  sees.  5  and 
7,  D.,  the  defendants  were  liable,  noth withstanding  the 
conditions,  if  the  damage  arose  from  their  negligence  : 
while  the  defendants  contended  that  their  liability  was 
not  affected  by  these  Acts,  and  that  the  conditions  protected 
them  even  against  negligence. 

The  jury  found  a  verdict  for  the  plaintiffs,  on  the 
ground  that  defendants  had  been  guilty  of  negligence,  in 
not  seeing  that  the  apples  were  protected  from  frost 
when  they  were  transferred  to  other  cars  at  the  Suspen- 
sion Bridge ;  and  leave  was  reserved  to  defendants  to 
move  for  a  nonsuit. 

In  this  term  Becliev,  Q.  C,  obtained  a  rule  nisi  on  the 
leave  reserved,  and  the  demurrer  was  set  down  for  argu- 
ment. The  same  question  was  raised  both  on  the  demurrer 
and  the  rule,  namely,  whether  the  statute  in  question 
applied  to  the  defendants. 

In  the  same  term  Robinson^  Q.  C,  shewed  cause,  and 
also  supported  the  demurrer.  The  evidence  clearly  shewed 
that  there  was  negligence  on  defendants'  part,  and  the 
jury  have  so  found;  but  it  is  admitted  that  unless  the  20th 
sec.  of  The  Baihuay  Act,  1868,  31  Yic.  ch.  68  sec.  20,  sub- 
sec.  4,  as  amended  by  34  Vic.  ch.  43  sees.  5  and  7,  applies 
to  the  defendants,  they  are,  under  the  special  condi^ 
tions  endorsed  on  the  bill  of  lading,  relieved  from  liability  : 
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Tauhman  v.  Pacific  Steam  Navigation  Co.  26  L.  T.  N.  S. 
704,  8  U.  C.  L.  J.  N.  S.  255.  The  question  then  arises 
as  to  the  effect  of  the  statutes.  By  31  Vic.  ch.  68  sec. 
20,  subsec.  4,  the  Company  are  made  liable  to  an  action 
for  neglect  or  refusal  in  the  transportation  of  goods.  This 
Act,  however,  by  itself  does  not  apply  to  the  Great  Western 
Railway,  as  it  is  limited  to  the  Intercolonial  Railway,  and 
to  railways  to  be  thereafter  constructed  under  the  author- 
ity of  the  Parliament  of  Canada.  By  the  Act  of  1871,  34 
Vic.  ch.  43,  sec.  5,  "  Subsection  four  of  section  twenty  of  The 
Railway  Act,  1868,  is  hereby  amended,  by  adding  thereto, 
the  following  words  :  "  From  which  action  the  company 
shall  not  be  relieved  by  any  notice,  condition,  or  declara- 
tion, if  the  damage  arises  from  any  negligence  or  omission 
of  the  company  or  of  its  servants."  This  section  also  by 
itself  could  not  affect  the  Great  Western  Railway.  But 
by  the  7th  section  it  is  enacted  that  "  The  provisions  of 
this  Act  shall  apply  to  every  Railway  Company  hereto- 
fore, or  which  may  be  hereafter  incorporated,  and  to  every 
Railway  heretofore  constructed,  or  now  in  the  course  of 
construction  or  hereafter  to  be  constructed,  as  well  as  to 
those  Railways  and  Railway  Companies  to  which  the  said 
The  Railway  Act,  1868,  is  by  its  provisions  declared  to  be 
applicable."  This  clearly  shews  that  it  was  the  intention  of 
the  Legislature  to  make  the  provisions — that  is,  all  the  pro- 
visions— of  the  Act  applicable  to  all  railways ;  and  it  makes 
section  5  as  a  provision  of  this  Act,  applicable  to  thp 
Great  Western  Railway;  for  if  they  had  intended  to 
except  any  particular  railway,  or  apply  only  some  of  the 
provisions,  it  would  have  been  so  stated.  The  Great 
Western  Railway  therefore  being  within  the  terms  of  the 
statutes,  are  not  relieved  by  their  special  condition. 
The  Court  will  lean  in  favor  of  this  construction  of  the 
statute,  for  there  is  no  reason  for  exempting  defend- 
ants from  liability  from  negligence  more  than  other  com- 
panies, and  the  condition  on  which  they  are  insisting  is  in 
this  case  most  unjust :  Bates  v.  Great  Western  R,  W.  Co., 
24  U.  C.  R.  544. 
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Becher,  Q.  C,  contra.  There  is  no  doubt  that  unless  The 
Railiuay  Act,  1868,  taken  m  connection  with  34  Vic.  ch.  43 
sees.  5  and  7,  D, impose  a  liability  on  the  defendants  they  are 
believed  b}  the  terms  of  the  special  contract :  Fraser  et  at.  v. 
Grand  Trunh  R.  W.  Co.,  28  U.  C.  R.  488 ;  La  Pointe  v. 
Grand  Trunk  E.  TF.  Co.,  26  U.  C.  R.  479 ;  Hood  v.  Grand 
Trunk  E.  W.  Co.,  20  C.  P.  861 ;  Hamilton  v.  Grand  Trunk 
R.  W.  Co.,  23  U.  C.  R.  600 ;  Beat  v.  South  Devon  R.  W.  Co., 
3  H.  &  C.  337.  It  is  admitted  that  The  Railway  Act,  1868, 
by  itself  does  not  apply  to  the  Great  Western  Railway,  but 
it  is  contended  that  that  Act,  as  amended  by  34  Vic.  ch. 
43,  sec.  5,  is  by  virtue  of  the  7th  section  of  the  latter  Act 
made  to  apply  to  this  Railway.  It  can,  however,  have  no 
such  effect.  The  object  of  the  Act  was  to  allow  certain 
Railway  Companies  to  j)rovide  the  necessary  accommodation 
for  the  increasing  traffic  over  their  Railways ;  and  it  never 
could  be  intended  that  a  clause  like  the  7th,  introduced  at 
the  end  of  it,  should  have  the  effect  of  bringing  the  Great 
Western  Railway  within  the  terms  of  subsec.  4  of  sec.  20, 
of  "  The  Railvxiy  Act,  1868,"  when  by  the  express  provi- 
sions of  that  Act  it  w\as  only  to  apply  to  the  Intercolonial 
Railway  and  Railways  to  be  thereafter  constructed.  Besides, 
even  if  it  were  so  held,  there  would  be  no  sense  in  it  unless 
the  other  sub-sections  were  held  to  apply,  and  that  can 
hardly  be  contended. 

Galt,  J. — The  only  question  which  it  is  necessary  for 
us  to  consider  is,  whether  sec.  5  of  34  Vic.  ch.  43,  D,  applies 
to  the  defendants,  and  can  be  considered  as  depriving  them 
of  the  protection  provided  for  by  their  special  contract ;  for 
it  was  admitted  by  Mr.  Robinson,  on  the  authority  of 
Taubman  v.  Pacific  Steam  Navigation  Co.,  26  L.  T.  N.  S. 
704,  also  reported  in  8  U.  C.  L.  J.  N.  S.  255,  that  unless 
the  defendants  were  so  precluded  the  plaintiffs  in  this  case 
could  not  recover. 

The  above  cited  Act  is  entitled  ''An  Act  to  enable  certain 
Railway  Companies  to  provide  the  necessary  accommodation 
for  the  increasing  traffic  over  their  Railways,  and  to  amend 
The  Railway  Act,  1868." 
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The  second,  third,  and  fourth  sections  of  The  Railway 
Act,  1868,  provide  for  the  application  of  that  Act. 

Sec.  2,  sub-sec.  1,  enacts  that  "  The  provisions  of  this 
Act  from  section  five  to  section  twenty-two,  both  inclusive, 
being  part  first  of  this  Act,  shall  apply  to  the  Intercolonial 
Railway  to  be  constructed  under  the  authority  of  the  Act 
of  the  Parliament  of  Canada,  passed  during  the  present 
Session,  and  intituled,  ''An  Act  respecting  the  construction 
of  the  Intercolonial  Raihvay :  so  far  as  they  are  applicable 
to  the  undertaking  and  in  so  far  as  they  are  not  inconsist- 
ent with  or  contrary  to  the  provisions  of  the  said  Act  res- 
pecting it." 

Sub-sec.  2.  "  The  said  sections  shall  also  apply  to  every 
Railway  hereafter  to  be  constructed  under  the  authority  of 
any  Act  passed  by  the  Parliament  of  Canada,  and  shall,  so 
far  as  they  are  applicable  to  the  undertaking,  and  unless 
they  are  expressly  varied  or  excepted  by  the  Special  Act, 
be  incorporated  with  the  Special  Act,  form  part  thereof, 
and  be  construed  therewith  as  forming  one  Act." 

The  3rd  and  4th  sections  have  no  bearing  on  the  ques- 
tion before  us. 

The  Great  Western  Railway  Company  were  incorporated 
many  years  before  the  passing  of  this  Act,  and  consequently 
the  sections  from  five  to  twenty- two  do  not  apply  to  that 
company. 

Sec.  5  of  34  Vic.  ch.  43,  already  mentioned,  is  as  fol- 
lows :  "  Subsection  four  of  section  twenty  of  The  Raihvay 
Act,  1868,  is  hereby  amended,  by  adding  thereto,  after  the 
word  "  Company"  therein,  the  following  words  :  "  From 
which  action  the  Company  shall  not  be  relieved  by  any 
notice,  condition  or  declaration,  if  the  damage  arises  from 
any  negligence  or  omission  of  the  Company  or  of  its  ser- 
vants." 

In  our  opinion  the  effect  of  this  clause  is  simply  to  amend 
sub-sec.  4,  and  it  cannot  be  construed  to  extend  the  operation 
of  that  section  to  Companies  not  affected  by  The  Railway, 
Act,  1868.  No  question  could  have  arisen  but  for  the 
seventh  section  of  34  Vic.  ch.  43,  which  is,  "  The  provisions 
of  this  Act  shall  apply  to  every  Railway  Company  hereto- 
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fore,  or  which  may  be  hereafter  incorporated,  and  to  every 
Railway  heretofore  constructed,  or  now  in  course  of  con- 
struction or  hereafter  to  be  constructed,  as  w^ell  as  to  those 
Railways  and  Railway  Companies  to  which  the  said  The 
jRaihuay  Act,  18G8,  is  by  its  provisions  declared  to  be 
applicable." 

On  reference  to  34  Vic.  ch.  43,  we  find  that  the  object  of 
that  Act  was  to  confer  additional  powers  on  Railway  Com- 
panies, enabling  them  to  acquire  lands  for  increasing  the 
accommodation  for  traffic  at  their  different  stations ;  and  for 
that  object  it  was  doubtless  expedient  to  make  provision 
by  a  general  law,  rather  than  that  it  should  be  necessary 
for  each  Company,  from  time  to  time,  to  apply  to  the  Legis- 
lature for  relief.  It  is  difficult  to  understand  why  such  a 
clause  as  the  5th  should  have  been  introduced,  but  as  the 
Legislature  have  thought  it  expedient  so  to  do,  it  is  of 
course  our  duty  to  give  it  effect,  if  it  can  be  considered 
as  applying  to  these  defendants. 

When  we  look  at  the  original  sub-sec.  4  of  sec.  20,  of 
The  Railway  Act,  1868,  we  find  that  it  is  one  of  a  series  of 
subsections  under  the  heading  "  Working  of  the  Railway," 
and  is  in  the  following  words  :  The  party  aggrieved  by 
any  neglect  or  refusal  in  the  premises,  shall  have  an  action 
therefor  against  the  Company."  Now  no  one  of  these  sub- 
sections has  any  operation  as  respects  The  Great  Western 
Railway  Company,  consequently  there  are  no  provisions 
for  the  neglect  or  refusal  to  observe  which  the  fourth  section 
provides  redress  ;  and  therefore  it  appears  to  us  impossible 
to  hold  that  a  clause  enacting  that  the  Company  shall  not 
be  relieved  from  any  action  to  obtain  such  redress,  if  the 
damage  arises  from  any  negligence  or  omission  of  the  com- 
pany or  of  its  servants,  can  apply  to  these  defendants. 

GwYNNE,  J. — It  is  admitted  that  The  Railway  Act,  1868, 
31  Vic.  ch.  68,  did  not  apply  to  the  defendants'  company 
when  the  Act  was  passed ;  but  it  was  contended  that  the 
operation  of  the  fifth  section,  coupled  with  the  seventh 
section  of  34  Vic.  ch.  43,  was  to  make  so  much  of  the 
Act  of  1868  as  the  fifth  section  of  the  Act  of  1871  related 
to,  apply  to  the  defendants. 
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Sec.  7  of  the  Act  of  1871,  enacts  that  "  The  provisions  of 
this  Act  shall  apply  to  every  Railway  Company  heretofore, 
or  which  may  be  hereafter  incorporated,  *  *  as  well  as 
to  those  Railways  to  which  the  said  The  Rccihvay  J. c^,  1868, 
is  b}^  its  provisions  declared  to  be  applicable." 

The  argument  is  that  this  section  makes  the  fifth  section, 
as  a  provision  of  the  Act,  apply  to  every  Railway  Company 
theretofore  incorporated,  including  the  defendants. 

The  5th  section  is  as  follows:  "  Sub-section  four  of  section 
twenty  of  The  Railivay  Act,  18G8,  is  hereby  amended,  by 
adding  thereto,  after  the  word  '  Company'  therein,  the  fol- 
lowing words  :  '  From  ivhich  action  the  Company  shall  not 
he  relieved  by  any  notice,  condition  or  declaration  if  the 
damage  arises  from  any  negligence  or  omission  of  the 
Company  or  of  its  servants.  " 

This  clause  is  an  excrescence  from  the  Act  of  1871,  hav- 
ing no  connection  whatever  with  its  other  parts,  and  it 
cannot  be  called  a  provision  of  the  Act  of  1871,  otherwise 
than  as  forming  a  clause  in  it,  wholly  collateral  to  and  un- 
connected with  the  matters  to  provide  for  which  the  Act 
was  passed. 

The  object  of  the  Act  was,  as  its  title  and  preamble  shew, 
two-fold,  namely,  first,  "  to  enable  certain  Railway  Com- 
panies to  provide  the  necessary  accommodation  for  the 
increasing  traffic  over  their  Railways,"  and  secondly,  also  to 
make  an  amendment  to  the  Act  of  1868.  Now  when  the 
5th  section  of  the  Act  of  1871,  is  annexed  to  the  fourth 
sub-section  of  the  twentieth  section  of  the  Act  of  1868, 
this  fifth  section  so  annexed  becomes  a  pai-t  of  the  Act  of 
1868,  and  so  the  second  object  of  the  Act  of  1871  is  per- 
fected, and  the  fifth  section  had  fulfilled  the  purpose  for 
which  it  was  enacted.  It  was  then  the  same  thing  as  if 
the  words  directed  to  be  added  to  the  fourth  subsection 
had  been  originally  enacted  in  the  Act  of  1868. 

But  assuming  the  argument  of  the  plaintiffs'  counsel  to  be 
correct,  that  not  only  the  fifth  section  of  the  Act  of  1871 
applies,  by  force  of  the  seventh  section,  to  all  Railway  Com- 
panies theretofore  incorporated,  but  also  that  subsec.  4  of 
sec.  20  of  the  Act  of  1868,  becomes  part  of  the  Act  of  1871:, 
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so  as  also  to  come  within  the  operation  of  the  seventh  sec- 
tion, still  that  would  be  insufficient  for  his  argument,  for 
without  the  incorporation  of  the  second  and  third  sub- 
sections,  the  introduction  of  the  fourth  subsection  into  the 
Act  of  1871  must  be  wholly  insensible  ;  so  that  in  fact  to 
support  the  plaintiff's  view  we  should  have  to  hold  that  the 
whole  of  the  twentieth  section  of  the  Act  of  1868,  with  all 
its  subsections,  are  so  incorporated  wdth  and  become  part  of 
the  Act  of  1871,  as  to  be  provisions  of  that  Act  within 
the  meaning  of  the  seventh  section.  The  Legislature  have 
not  so  expressed  themselves,  and  so  to  hold  would,  as  it 
appears  to  me,  be  to  legislate,  not  to  interpret  legislation. 

I  am  of  opinion,  therefore,  that  the  defendants  are  not 
within  the  operation  of  sec.  20  of  the  Act  of  1868. 

The  object  of  the  seventh  section  of  the  Act  of  1871  is 
supplied  by  applying  it  to  v/hat  I  conceive  to  be  the  first 
object  of  the  Act,  that  is  to  say,  to  everything  except  what 
is  declared  to  be  simply  an  amendment  of  part  of  the  Act 
of  1868. 

The  rule  will  therefore  be  made  absolute  to  enter  a  non- 
suit, and  our  judgment  is  for  the  defendants  on  the 
demurrer. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  absolute  (ct). 


Williams  v.  McColl. 

Tax  sale — 29-30  Vic.  cA.  53 — Certificatr. — Description  of  Land. 

A  certificate  given  for  tlie  portion  of  a  lot  sold  for  taxes  on  the  12th 
November,  1867,  under  29-30  Vic.  ch.  53,  stated  it  to  be  the  "one 
twenty-seventh  part,"  without  further  describing  it.  The  deed  given 
on  the  19th  April,  1871,  described  the  land  by  metes  and  bounds. 

Heldj  that  the  deed  was  void. 

Ejectmiint  for  a  small  piece  of  land,  described  as  follows  : 


(a)  See  Allan  v.  Great  Western  R.  W.  Co.,  33  U.  C.E.  483,  where 
the  same  point  as  to  the  construction  of  the  statute  is  decided. 
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All  that  certain  parcel  or  tract  of  land  and  premises, 
"  being  composed  of  one  twenty-seventh  part  of  lot  No.  19, 
of  the  old  survey  on  the  southerly  corner  of  William  and 
Gaol  Street,  in  the  Town  of  Chatham,  that  is  to  say : — 
commencing  at  the  north-east  angle  of  said  lot ;  thence 
taking  a  width  westerly,  along  the  southerly  side  of  Gaol 
Street,  to  the  extent  of  sixteen  feet;  thence  extending 
southerly  along  the  eastern  boundary  of  the  said  lot,  with 
the  whole  of  the  said  width,  with  a  sufficient  distance  to  in- 
clude the  said  twenty-seventh  part  of  the  said  lot." 

The  plaintiff  claimed  title  under  a  deed  made  by  the 
Warden  and  Treasurer  of  the  County  of  Kent,  dated  1 9th 
April,  1871,  to  the  plaintiff,  which  recited  a  sale  on  the 
12th  November,  1867,  for  taxes  alleged  to  be  due  on  lot 
No.  19,  on  the  corner  of  William  and  Gaol  Streets,  in  the 
Town  of  Chatham,  up  to  31st  December,  18G6  ;  the  plaintiff, 
being  the  assignee  of  one  Thomas  Martin,  the  purchaser 
at  the  sale. 

The  cause  was  tried  before  Wilson,  J.,  without  a  jury,  at 
Chatham,  at  the  Spring  Assizes  of  1873. 

It  was  admitted  that  the  defendant,  and  her  husband  before 
her,  had  occupied  the  land  in  question  for  about  the  last 
SO  years.  McCoU  (the  husband,  who  was  dead,)  owned  the 
west  quarter  of  lot  20,  adjoining  lot  19,  and  he  encroached 
about  30  years  ago  on  the  part  of  lot  19  in  question. 
When  McColl  took  possession  of  his  part  of  20,  he  took 
possession  also  of  the  part  of  19  in  dispute,  and  built  his 
house  upon  it,  and  he  resided  there  until  1850,  when  he 
rented  the  old  house,  and  moved  into  the  new  house,  which 
was  then  put  up,  and  it  was  made  the  family  house.  The 
old  house  was  pulled  down  in  1862.  When  the  McCoUs 
went  out  of  the  house  on  19,  the  house  was  occupied  after- 
wards by  tenants,  and  the  land  was  cultivated  and  used  as 
a  garden.  There  was  no  fence  between  that  part  of  19 
and  lot  20  as  occupied  by  the  McColls.  Mrs.  McColl  had 
been  in  possession  of  the  land  ever  since.  Mrs.  Dorsay, 
the  tenant  of  the  old  house,  occupied  it  until  it  was  begun 
to  be  pulled  down.  She  was  tenant  from  and  in  1850 
till  1862.    The  old  house  was  always  occupied  by  tenants 
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from  the  time  the  McColl  family  removed  from  it  in  1850 
until  it  was  pulled  down:  that  is,  by  tenants  of  the 
McColl  family. 

It  was  proved  that  there  were  taxes  in  arrear  on  lot  19 
for  the  years  1860,  1861,  1862, 1865,  and  1866.  The  certi- 
ficate of  sale  and  the  entry  of  sale  in  the  sales  bbok,  was 
only  of  the  twenty-seventh  part  of  lot  19,  without  saying 
which  part  of  the  lot.  The  deed  given  on  the  19th  April, 
1871,  described  the  land  by  metes  and  bounds. 

Henry  Chrysler  was  called  as  a  witness,  and  stated  that 
he  was  collector  of  taxes  from  1855  to  1866,  the  period 
during  which  the  taxes  for  which  the  land  was  sold 
accrued  due,  and  that  he  returned  the  taxes  on  19  as  not 
paid  ;  that  he  must  have  gone  to  the  house  to  try  to  get 
them,  but  did  not  remember  ever  going  to  the  old  house 
or  the  lot  in  dispute  ;  and  he  stated  that  it  was  not  likely 
that  he  would  have  gone  to  it,  for  he  did  not  remember 
it  as  being  assessed  as  part  of  lot  19. 

It  was  contended,  on  behalf  of  the  defendant,  that  the 
sale  was  void  for  want  of  a  proper  description  in  the  certi- 
ficate. 

The  learned  Judge  was  of  opinion  that  the  certificate 
was  insufficient,  and  he  entered  a  verdict  for  the  defendant, 
but  reserved  leave  to  the  plaintiff"  to  move,  under  the  Law 
Reform  Act,  to  have  the  verdict  entered  in  his  favor. 

In  this  term  Robinson,  Q.  C,  for  the  plaintiff*,  obtained 
a  rule  accordingly,  on  the  ground  that  the  plaintiff"  had 
proved  a  good  title  to  the  land  in  question. 

In  the  same  term  M.  C.  Cameron,  Q.  C,  shewed  cause. 
The  certificate  is  clearly  bad,  for  it  does  not  contain  any  suflul- 
cient  description  of  the  part  sold,  it  being  described  as  the 
one  twenty-seventh  part  of  the  lot.  It  is  contended  for  the 
plaintiff"  that  under  29-30  Vic.  ch.  53,  sees.  139,  142,  this 
is  all  that  is  required,  but  such  is  nob  the  case,  for  although 
it  is  not  necessary,  in  the  certificate,  to  set  out  the  part  by 
metes  and  bounds,  yet  it  must  be  so  described  as  to  shew 
what  has  been  sold  or  off'ered  for  sale,  that  a  purchaser 
may  know  what  portion  he  has  purchased;  and  unless 
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that  is  done  the  certificate  is  bad  :  Knaggs  v.  Ledyord, 
12  Grant  820. 

Robinson,  Q.  C,  contra.  The  sale  here  was  made  on 
the  12th  November,  1867,  under  29-30  Yic.  ch.  53,  the 
Assessment  Act  of  1866.  Sec.  139  shews  that  it  is  not 
necessary  in  offering  the  land  for  sale  to  describe  particu- 
larly the  portion  of  the  lot  sold.  In  Steiuart  v.  Taggart, 
22  C.  P.  284,  a  sale  of  "  89  acres  "  of  a  lot  was  held  suffi- 
cient under  32  Vic.  ch.  36,  sec.  138,0.,  which  is  the  same  as 
sec.  139  of  the  previous  Act.  Knaggs  v.  Ledyard,  12 
Grant  320,  does  not  apply,  for  the  sale  there  was  before 
29-30  Vic.  ch.  53,  by  which  the  law  was  changed  :  Harri- 
son's Mun.  Man.  p.  432,  note.  Sec.  142  requires  the  Trea- 
surer to  give  a  certificate  stating  distinctly  what  part  of 
the  land  has  been  sold,  and  describing  it,  but  this  certifi- 
cate is  not  essential.  The  purchaser  may  choose  not  to 
obtain  it  until  the  expiration  of  the  year,  and  then  to  get 
his  deed.  By  sec.  147  the  deed  must  contain  a  proper 
and  sufficient  description,  and  provision  is  made  for  obtain- 
ing such  description  then,  and  not  before  :  see  also  sec.  151. 
Here  the  deed  contains  a  description  by  metes  and  bounds 
which  is  clearly  sufficient,  and  this  supersedes  the  certi- 
ficate altogether.  The  omission  to  get  a  certificate  at  all 
would  not  avoid  the  sale,  and  a  defect  or  error  in  it  there- 
fore, which  is  corrected  in  the  deed,  cannot  have  that  effect : 
McDonell  v.  McDonald,  24  U.  C.  R.  74;  Cotter  v.  Suther- 
land, 18  C.  P.  357,  414,  416.  By  sec.  146  of  the  present 
Assessment  Act,  32  Vic.  ch.  36, 0.,  the  same  enactment  as  to 
description  is  applied  both  to  certificates  and  deeds.  As 
to  the  application  of  32  Vic.  ch.  36,  sec.  155,  see  Booth  v. 
Girdiuood,  32  U.  C.  R.  23. 

Galt,  J. — It  was  contended  on  the  part  of  the  defen- 
dant that  the  sale  was  void,  for  the  reason  that  there  was 
no  sufficient  description  of  the  land  either  at  the  time  of 
sale  or  in  the  certificate. 

The  sale  took  place  under  the  statute  of  1866,  29-30 
Vic.  ch.  53. 
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By  the  139th  section  of  thtat  Act,  "  If  the  taxes  have 
not  been  previously  collected,  or  if  no  person  appears  to 
pay  the  same  at  the  time  and  place  appointed  for  the  sale, 
the  Treasurer  shall  sell  by  public  auction  so  much  of  the 
land  as  may  be  sufficient  to  discharge  the  taxes  and  all 
lawful  charges  incurred  in  and  about  the  sale  and  the 
collection  of  the  taxes ;  selling  in  preference  such  part  as 
he  may  consider  best  for  the  owner  to  sell  first.  In  offer- 
ing such  lands  for  sale  it  shall  not  be  necessary  to  describe 
particularly  the  portion  of  the  lot  which  shall  be  sold,  but 
it  shall  be  sufficient  to  say  that  he  will  sell  so  much  of  the 
lot  as  shall  be  necessary  to  secure  the  payment  of  the 
taxes  due :  the  amount  of  taxes  stated  in  the  Treasurer's 
advertisement  shall  in  all  cases  be  held  to  be  the  correct 
amount  due." 

The  latter  part  of  this  section  beginning  from  the  words 
"  in  offering  such  lands  for  sale "  is  not  to  be  found  in 
sec.  137  of  ch.  55,  Consol.  Stat.  U.  C,  and  was  added 
probably  in  consequence  of  the  opinion  expressed  by  the 
Court  of  Chancery,  in  the  case  of  Knaggs  v.  Ledyard,  12 
Grant  320 ;  but  to  guard  against  the  injustice  that  might 
arise  from  such  a  provision  the  Legislature,  by  section  142, 
re-enacts  that  "  The  Treasurer,  after  selling  any  land  for 
taxes,  shall  give  a  certificate  under  his  hand  to  the  pur- 
chaser, stating  distinctly  what  part  of  the  land,  and  what 
interest  therein,  have  been  so  sold,  and  also  stating  the 
quantity  of  land." 

The  certificate  now  in  question  does  not  comply  with 
any  one  of  the  foregoing  requirements.  So  far  from  stating 
what  part  of  the  land  has  been  sold,  it  says  merely,  a 
twenty-seventh  part  of  the  lot,  and  specifies  no  quantity 
of  land  whatever. 

It  appears  to  us  impossible  to  hold  that  such  a  certi- 
ficate is  in  any  respect  in  accordance  with  law. 

It  would  be  difficult  to  imagine  a  case  more  strongly 
illustrative  of  the  propriety  of  adhering  strictly  to  the 
provisions  of  the  statute  than  the  one  now  before  us.  The 
land  which  it  is  contended  passed  by  the  deed  to  the 
25— VOL.  XXIII.  CP. 
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plaintiff  was  originally  a  portion  of  lot  19,  but  had,  by 
length  of  possession,  become  the  property  of  the  owner 
of  the  adjoining  lot ;  was  included  in  his  fence  as  part 
of  his  own  lot,  and  was  always  considered  by  the  collector 
as  forming  part  of  lot  20,  and  not  of  lot  19,  so  that  in 
truth,  so  far  as  this  small  portion  of  19  was  concerned, 
there  were  no  taxes  due. 

It  was  contended  by  Mr.  Robinson  that,  inasmuch  as  the 
deed  contains  a  description  of  the  land  by  metes  and 
bounds,  that  is  sufficient,  under  the  147th  section,  and  that 
the  provisions  of  that  section  shew  that  it  was  not  the 
intention  of  the  Legislature  to  require  a  minute  descrip- 
tion in  the  certificate. 

This  is  quite  true,  so  far  as  a  description  by  metes  and 
bounds  is  concerned,  but  it  does  not  meet  the  objection 
that  under  the  142nd  section  the  Treasurer  must,  in  his 
certificate,  state  distinctly  what  part  of  the  land  has  been 
sold,  and  what  quantity. 

It  appears  to  us  that,  although  it  is  not  necessary  for 
the  Treasurer  to  describe  particularly  the  portion  of  the 
lot  which  shall  be  sold  at  the  time  of  sale,  yet  that  it  is 
necessary  he  shall  do  so  when  he  grants  his  certificate. 

The  question  of  sales  being  void  for  want  of  such 
description  has  been  before  the  Courts  on  several  occasions  : 
see  Knaggs  v.  Ledyard  already  mentioned,  and  Booth 
V.  Girdwood,  82  U.  C.  R.  23.  In  comparison  with  the 
certificate  here  the  descriptions  in  these  cases  may  be  said 
to  have  been  full. 

It  was  also  argued  that  the  plaintiff" 's  title  was  now 
valid  under  the  provisions  of  the  155th  section,  32  Vic. 
ch.  36,  owing  to  lapse  of  time  ;  but  the  answer  is,  that 
although  the  sale  took  place  on  the  12th  November,  1867> 
the  deed  now  in  question  was  not  executed  until  the  19th 
April,  1871,  and  this  action  was  commenced  on  the  5th 
March,  1873,  being  less  than  two  years  from  the  date  of 
the  deed. 

This  rule  will,  therefore,  be  discharged,  as  we  are  of 
opinion  that  the  deed  under  which  the  plaintiff*  claims 
is  void. 
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GwYNNE,  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 


Sleeman  et  al.  v.  Waterous. 

Agreement— Liquidated  damages  or  penalty. 

Where  two  persons  entered  into  an  agreement,  the  one  to  deliver  and  the 
other  to  receive  a  certain  quantity  of  hops  yearly,  for  five  years,  at  the 
end  of  which  agreement  there  was  the  following  clause  :  It  is  further 
agreed  that  each  shall  be  bound  to  the  other  for  the  faithful  performance 
of  the  said  contract  in  the  sum  of  $200  :" 

Held,  that  the  sum  named  must  be  treated  as  a  penalty,  and  not  as  liqui- 
dated damages  ;  and,  therefore,  that  the  plaintiff  sueing  for  non-delivery 
might  recover  beyond  the  $200. 

This  M^as  an  action  for  breach  of  an  agreement  to  deliver 
a  certain  quantity  of  hops. 

Pleas  :  did  not  promise,  and  payment  into  Court  of  $200, 
Issue. 

The  cause  was  tried  before  Morrison,  J.,  without  a  jury, 
at  Guelph,  at  the  Spring  Assizes  of  1873. 

From  the  evidence  it  appeared  that  on  the  17th  October, 
1867,  the  plaintiff  and  defendant  entered  into  an  agreement, 
whereby  it  was  witnessed,  "  That  the  said  C.  H.  Waterous, 
for  the  consideration  herein  mentioned,  agrees  to  deliver 
at  the  station  of  the  Buffalo  and  Lake  Huron  Railroad  in 
Brantford,  subject  to  the  order  of  the  said  George  Sleeman 
&  Co.,  twenty  hundred  pounds  of  good  merchantable  hops  ; 
said  delivery  to  be  made  between  the  first  days  of  Octo- 
ber and  December  in  each  and  every  year,  for  five  years 
consecutively,  beginning  with  the  year  1868 ;  each  delivery 
of  said  hops  to  be  the  growth  of  the  year  in  which  they 
are  delivered.    In  consideration  thereof,  the  said  George 
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Sleeman  &  Co.,  agrees  to  pay  to  the  said  C.  H.  Waterous 
the  sum  of  twenty  cents  per  pound  for  said  hops  delivered 
as  aforesaid,  payable  in  their  notes  at  three  and  six  months 
from  time  of  each  delivery,  with  bank  interest. 

It  is  further  agreed  that  each  shall  be  bound  to  the 
other  for  the  faithful  performance  of  said  contract  in  the 
sum  of  two  hundred  dollars." 

It  also  appeared  that  in  1873,  hops  having  risen  in  value, 
the  defendant  failed  to  deliver  the  hops  according  to  the  con- 
tract price,  and  the  plaintiffs  were  therefore  obliged  to  get 
other  hops,  for  w^hich  they  paid  more  than  the  contract  price, 
and  this  action  was  brought  for  the  difference.  It  also  ap- 
peared that  in  1871,  the  plaintiffs  had  refused  to  accept, 
and  the  defendant  compelled  the  plaintiffs  to  pay  him,  $106  ; 
and  in  1870,  the  defendant  having  refused  to  deliver,  the 
plaintiffs  compelled  him  to  pay  them  $274. 

On  behalf  of  the  defendant,  it  was  contended  that 
the  limit  of  damage  recoverable  was  fixed  by  the  parties 
in  their  agi-eement,  namely,  at  $200,  which  must  be  treated 
as  liquidated  damages,  and  which  the  defendant  had  paid 
into  Court. 

The  learned  Judge  entered  a  verdict  for  the  plaintiffs  for 
$250,  in  addition  to  the  amount  paid  into  Court,  and  re- 
served leave  to  the  defendant,  under  the  Law  Keform  Act, 
to  move  the  Court  to  enter  a  verdict  in  his  favor  on  the 
objections  taken  by  him. 

In  Hilary  Term,  Harrison,  Q.  C,  obtained  a  rule  nisi 
pursuant  to  the  leave  reserved. 

In  this  term,  Robinson,  Q.  C,  shewed  cause.  The 
question  here  is,  whether  the  agreement  is  to  be  construed 
as  giving  to  the  plaintiff  a  right  to  liquidated  damages  or 
to  a  penalty.  The  true  construction  is,  that  a  penalty 
and  not  liquidated  damages  is  intended :  Henderson  v. 
Nichols,  5  U.  C.  R.  398 ;  Ainslie  v.  Chapman,  5  U.  C.  R. 
813;  McLean  Y.Tinsley,  7U.  C.  R.  40;  BroimiY.Taggart, 
10  U.  C.  R.  183;  Cummings  v.  McLachlan,  16  U.  C.  R. 
C26 ;  Hinton  v.  Sparkes,  L.  R.  3  C.  P.  161 ;  Betts  v.  Burch, 


SLEEMAN  ET  AL.  V.  WATEROUS. 


197 


4  H. & N.  506 ;  Mayne  on  Damages,  2nd  ed.,  99.  The  conduct 
of  the  parties  themselves  must  be  looked  at,  and  it  clearly 
shews  that  it  was  intended  to  be  a  penalty  and  not  liqui- 
dated damages,  for  it  is  laid  down  that  where  documents 
are  obscure,  but  the  parties  have  long  acted  on  the  footing 
of  a  given  practical  construction,  the  Court,  in  the  absence 
of  better  evidence,  will  accept  that  construction  as  correct ; 
Forbes  v.  Watt,  L.  R.  2  Sc.  App.  214.  If  it  be  construed 
to  be  a  penalty,  the  plaintiff  is  not  confined  to  the  penalty, 
but  may  recover  damages  to  the  extent  of  the  real  injury 
he  has  sustained,  for  in  the  case  of  a  covenant  secured  by 
a  penalty  or  forfeiture,  the  covenantee  has  his  election,  and 
may  either  bring  an  action  for  the  penalty,  or  he  may  pro- 
ceed upon  the  covenant,  and  recover  more  or  less  than  the 
penalty,  toties  quoties  :  Mayne  on  Damages,  2nd.  ed.,  98- 
9 ;  Lowe  v.  Peers,  4i  Burr.  228 ;  Harrison  v.  Wright,  13 
East  343  ;  Winter  v.  Trimvier,  1  Wm.  Black.  395. 

Harrison,  Q.  C,  contra.  The  question  here  is,  have  the 
parties  settled  the  damages  which  they  are  entitled  to  re- 
ceive on  a  breach  of  the  contract  at  $200,  for,  if  they  have, 
nothing  can  be  recovered  beyond  that  sum,  and  it  is  not 
necessary  that  it  should  in  terms  be  expressed  to  be  liqui- 
dated damages.  The  case  of  McPhee  v.  Wilson,  25  U.  C.  R. 
1 69,  is  very  similar  to  the  present,  and  there  the  damages 
were  held  to  be  liquidated  damages.  See  also  Barton  v. 
Glover,  Holt  N.  P.  43 ;  Henderson  v.  Nichols,  5  U.  C.  R. 
398  ;  Lee  v.  Whitaker,  L.  R.  8  C.  P.  70.  It  is  simply  a  matter 
of  construction  of  the  written  contract,  as  to  what  was  the 
real  intention  of  the  parties ;  and  it  clearly  was,  either  to 
settle  the  amount  to  be  paid  on  an  entire  breach  thereof 
in  any  year  at  S200,  and  the  contract  to  be  at  an  end;  or 
for  each  and  every  breach  they  should  be  liable  for  no  more 
than  $200.  The  object  of  liquidating  the  damages  was  to 
fix  a  certain  limit,  so  that  the  parties  might  know  for  how 
much  and  no  more  they  were  to  be  liable,  and  so  protect 
themselves  in  case  of  the  rise  or  fall  of  the  market,  and 
that  neither  party  should  be  compelled  to  perform  the 
contract  when  it  would  be  ruinous  to  do  so. 
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GWYNNE,  J. — It  was  contended  for  the  defendant  that 
the  intention  of  the  parties  was,  that  in  the  event  of  the 
entire  non-performance  of  the  contract  by  either  of  the 
parties  thereto  in  any  of  the  five  years  during  which  the 
contract  was  to  be  in  force,  the  party  in  default  should  pay 
to  the  other  the  sum  of  $200  absolutely,  as  liquidated 
damages  for  that  year. 

In  putting  a  construction  upon  the  contract,  we  can  only 
determine  the  intention  of  the  parties  from  the  language 
which  they  have  used.  The  contract  is  in  these  words  : 
"  It  is  further  agreed  that  each  shall  be  bound  to  the  other 
for  the  faithful  performance  of  said  contract  in  the  sum  of 
two  hundred  dollars."  From  this  language  it  is  plain,  and 
indeed  this  was  not  disputed,  that  the  same  construction 
must  be  put  upon  the  agreement  for  both  parties ;  each  is 
bound  to  the  other  for  the  faithful  performance  of  the  con- 
tract. But  a  contract  is  not  faithfully  performed  if  there 
be  a  breach  in  any  particular ;  a  failure  by  either  party 
to  perform  his  contract,  even  in  a  minute  particular,  gives  a 
cause  of  action  to  the  other.  We  must  read  the  contract 
then  as  an  agreement  that  each  shall  be  bound  to  the  other 
in  the  sum  of  $200,  for  the  faithful  performance  of  the 
contract  in  every  particular,  during  every  year  the  contract 
remains  in  existence,  and  not,  as  contended,  as  defining  the 
amount  to  be  paid  by  each  party  for  an  entire  non-per- 
formance of  the  contract  in  any  year. 

It  was  further  contended,  that  if  the  intention  was  not 
to  provide  against  an  entire  breach,  it  was  that  the  sum 
recoverable  for  each  and  every  breach  was  absolutely 
determined  at  the  liquidated  and  agreed  upon  sum  of 
$200.  If  this  contention  were  to  prevail,  then  if  the 
defendant  should  have  delivered  all  the  hops  agreed  to 
be  delivered  in  each  year,  except  a  small  proportion,  say 
100  lbs.,  for  which  the  agreed  price  to  be  paid  was  $20, 
yet,  nevertheless,  he  should  be  liable  to  pay  $200 ;  and  in 
like  manner,  if  the  plaintiff  had  duly  given  his  notes  for 
all  hops  as  delivered  according  to  agreement,  except  to  the 
amount  of  $20,  and  should  make  default  in  giving  a  note 
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for  that  sum,  lie  should,  for  such  default,  be  liable  to  pay 
$200 ;  or  if  he  should  fail  to  give  his  note  for  hops  de- 
livered to  the  amount  of  $300,  he  should  be  liable  to  pay- 
only  $200. 

It  is  to  be  observed,  moreover,  that  the  language  of  the 
contract  is  not  in  terms  to  the  effect  that  any  sum  shall  be 
paid  by  the  one  party  and  accepted  by  the  other  in  satis- 
faction of  any  breach.  It  is  in  the  nature  of  a  security 
for  due  performance,  rather  than  in  satisfaction  of  a  breach, 
that  the  sum  of  $200  is  mentioned.  Here  there  could  arise 
no  difficulty  in  measuring  the  amount  of  damages  payable  to 
either  party  upon  any  breach  occurring.  Independently  of 
any  authority,  the  language  of  the  contract,  as  it  seems  to 
me,  is  more  consistent,  whatever  in  fact  may  have  been  the 
intention  of  the  parties,  with  the  sum  being  regarded  as  a 
penalty  or  security,  than  as  liquidated  damages,  to  be  paid 
in  satisfaction.  But  in  view  of  the  numerous  authorities 
upon  the  subject,  which  are  all  collected  in  Betts  v.  Bicrch, 
4  H.  &  N.  506,  we  have  no  difficulty  in  holding  this  sum 
to  be  a  penalty. 

The  rule  must,  therefore,  be  discharged. 

Galt,  J.,  concurred. 

HagARTY,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 
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The  Canada  Permanent  Building  and  Savings  Society 
V.  Agnew. 

Sale  of  land  for  taxes — Separation  of  counties — 29-30  Vic.  ch.  51,  sec.  51  — 
32  Vic.  ch.  36,  sec.  132—32  Vic.  ch.  36,  sec.  155— Construction  of. 

Where  taxes  had  accrued  duo  on  certaia  lands  in  the  County  of  Bruce, 

before  the  separation  of  that  county  from  Huron,  which  took  place  on 

the  1st  January,  1867. 
Held,  that  the  Treasurer  of  the  County  of  Huron,  after  the  separation, 

■  could  not  advertise  and  sell  such  lands  for  these  taxee. 
Held,  also,  that  the  sale  was  not  made  valid  by  32  Vic.  ch.  36,  sec.  155,0., 

as  it  only  applies  to  deeds  given  by  the  Sheriff  or  Treasurer  having 

authority  to  sell. 

Ejectment  for  lot  7,  in  the  4th  concession  of  the  Town- 
ship of  Culross,  in  the  County  of  Bruce. 

The  plaintiffs  claimed  title  under  a  mortgage  from  one 
W.  J.  Sandford,  the  grantee  of  the  Crown,  dated  31st 
January,  1867. 

The  defendant  claimed  title  to  the  easterly  90  acres  of 
the  land  by  a  deed  from  Thomas  Wetherall,  dated  4th 
January,  1873,  and  under  a  tax  deed  from  the  Warden 
and  Treasurer  of  the  County  of  Huron  to  Thomas  Weth- 
erall, dated  31st  January,  1870. 

The  cause  was  tried  before  Wilson,  J.,  without  a  jury,  at 
Walkerton,  at  the  Spring  Assizes  of  1873. 

The  plaintiffs'  title  was  admitted. 

It  appeared  that  the  taxes  for  which  the  lot  had  been 
sold  had  accrued  due  in  the  years  1863,  1864,  and  1865, 
before  the  separation  of  the  County  of  Bruce  from  the 
County  of  Huron,  which  took  place  on  the  1st  January, 
1867 :  that  the  warrant  was  issued  by  the  Warden  of  the 
County  of  Huron,  on  the  17th  August,  1868,  to  the  Trea- 
surer^ who  thereupon  advertised  the  land  ;  and  it  was  sold 
on  the  8th  December,  1868,  to  the  said  Thomas  Wetherall, 
to  whom  a  certificate  was  granted,  and  subsequently,  on 
the  31st  January,  1870,  a  deed  issued  to  him,  signed  by  the 
Warden  and  Treasurer  of  the  County  of  Huron. 

For  the  plaintiffs  it  was  contended  that  the  tax  sale  was 
Void,  on  the  ground  that  the  warrant  advertisement,  and  sale 
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were  all  after  the  separation  of  the  county  of  Bruce  from 
the  county  of  Huron. 

On  behalf  of  the  defendant  it  was  contended  that  the 
Treasurer  of  the  county  of  Huron  had  power  to  sell ;  and, 
at  all  events,  that  sec.  155  of  82  Vic.  ch.  36,  made  it  valid. 

The  learned  Judge  entered  a  verdict  for  the  plaintiffs, 
but  reserved  leave  to  the  defendant  to  move,  under  the 
Law  Reform  Act,  to  have  the  verdict  entered  in  his  favor. 

In  this  term,  Harrison,  Q.  C,  obtained  a  rule  nisi  pur- 
suant to  the  leave  reserved. 

In  the  same  term,  Robinson,  Q.  C,  shewed  cause.  The 
sale  cannot  be  supported.  Sec.  51  of  the  Municipal  Act  of 
18Gtl,  declares  that  after  the  separation  "  the  Courts  and 
officers  of  the  Union  shall  cease  to  have  any  jurisdiction 
in  the  Junior  County."  This  expressly  takes  away  all 
authority  from  the  Treasurer  of  Huron  to  sell  lands  in 
Bruce.  It  must  be  given  to  him,  if  at  all,  by  some 
equally  express  provision,  and  it  has  not  been  conferred 
even  by  implication.  Sec.  159  of  the  Assessment  Act, 
29-30  Yic.  ch.  53,  does  not  apply,  for  these  taxes  were 
not  imposed  by  the  Provisional  Council.  32  Vic.  ch.  36, 
sec.  132,  now  provides  for  the  collection  of  taxes  in  case  of 
a  separation  of  counties,  and  it  is  retrospective,  so  that 
the  taxes  may  be  collected  under  it.  In  the  previous  Acts 
this  case  was  not  sufficiently  provided  for ;  it  was  a  casus 
omissus  ;  and  the  Court  cannot  supply  that  which  has  not 
been  done  :  Durand  v.  City  of  Kingston,  14  CP.  439  ; 
See  also  Bryant  v.  Eill,  23  U.  C.  R.  96 ;  Doe  dem.  Mount- 
cashel  v.  Grover,  4  U.  C.  R.  23.  The  32  Vic.  ch.  36,  sec. 
155,  cannot  possibly  cure  this  objection.  It  has  been  held 
not  to  make  valid  a  sale  where  no  taxes  were  in  arrear : 
Hamilton  v.  Eggleton,  22  C.  P.  536  ;  and  it  can  only  apply 
to  sales  made  by  the  proper  officer.  The  Treasurer  of  the 
county  of  Carleton  might  as  v/ell  assume  to  sell  land  in 
Essex,  and  contend  that  this  statute  confirmed  his  sale. 

Harrison,  Q.  C,  contra.    The  question  in  this  case  is 
whether  the  sale  made  by  the  Treasurer  of  the  county 
26— VOL.  xxni  CP. 
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of  Huron  is  valid.  Its  solution  must  depend  on  the  con- 
struction of  the  Assessment  Act.  Now  the  rule  in  the 
construction  of  statutes  is,  that  the  whole  statute  must  be 
looked  at  to  ascertain  the  intention  of  the  Legislature,  and 
not  any  particular  part  of  it  alone  :  Quin  v.  O'Keeffe,  10  Ir. 
C.  L.  R.  393  ;  Begina  v.  Guardians  of  Malloiv  Union,  12 
Ir.  C.  L.  R.  35  ;  Murray  v.  Dawson,  17  C.  P.  591 ;  Doe  dem. 
Murray  v.  Bridges,  1  B.  &;  Ad.  858.  By  the  Assessment 
Act  of  1866,  29-30  Vic.  ch.  53,  the  Act  under  which  this  sale 
took  place,  (sec.  108),  taxes  are  made  a  lien  on  the  land, 
and  are  to  be  collected  by  the  local  collectors ;  but  (sees. 
119,  120)  if  they  have  returned  their  rolls,  the  taxes  are 
to  be  collected  by  the  Treasurer  of  the  county,  who 
(sec.  123)  is  to  keep  a  list  of  lands  in  arrear  for  taxes,  and 
(sec.  127)  is  authorized  to  distrain  on  lands  of  non-residents; 
and  (sec.  129)  in  case  of  arrears  due  for  the  fifth  year  or 
more  preceding  the  current  year,  the  Warden  of  the  county 
is  to  issue  his  warrant  to  the  Treasurer  to  sell ;  and 
(sec.  142)  the  Treasurer  is  to  sell  and  give  a  certificate  to 
•  the  purchaser,  and  if  the  land  is  not  redeemed  within  one 
year  to  give  a  deed  ;  and  by  sees.  159,  160,  in  case  of  a 
township  disunited  from  a  county,  the  collection  of  arrears 
of  taxes  is  to  belong  to  the  county,  and  in  the  case  of  the 
disuniting  of  two  counties  the  collection  of  "  all  the  taxes 
on  non-residents'  land,  imposed  b}^  by-laws  of  the  pro- 
visional council  of  the  junior  county,  shall  be  returned  to 
and  collected  by  the  Treasurer  of  the  united  counties, 
and  not  by  the  provisional  Treasurer."  Taking  the  whole 
Assessment  Act  together,  it  would  appear  that  the  Treasurer 
of  the  senior  county  is  the  proper  person  to  sell  and  give 
a  deed,  and  there  ^is  nothing  in  any  part  of  the  Act  to  show 
that  the  taxes  are  to  be  coJlected  by  the  Treasurer  of  the 
junior  county.  The  32  Vic.  ch.  36,  sec.  132,  subsec.  2,  which 
is  relied  on  for  the  plaintiffs,  cannot  have  the  effect  con- 
tended for,  as  it  was  passed  subsequent  to  the  dissolution. 
Sec.  51  of  the  Municipal  Act,  is  also  relied  on,  but  being  a 
general  Act,  it  cannot  override  the  Assessment  Act,  which 
is  a  special  Act.   Sec.  45  and  sees.  59-64,  which  provide  for 
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the  division  of  assets  ia  case  of  a  separation,  also  shew  that 
the  power  belonged  to  the  senior  county.  Besides  it  is  too 
late  to  raise  any  question  as  to  the  validity  of  the  tax  sale, 
for  by  32  Vic.  ch.  36,  sec.  155,  the  deed  is  valid  against  all 
persons  unless  questioned  within  two  years  after  the  pas- 
sing of  the  Act.  Although  there  are  circumstances,  as,  for 
instance,  where  there  are  no  taxes  in  arrear,  which  would 
still  leave  the  sale  invalid,  yet  they  do  not  apply  here  : 
Bank  of  Toronto  v.  Fanning,  in  App.,  18  Grant  391 ; 
Hamilton  v.  Eggleton,  22  C.  P.  536 ;  Edinburgh  Life 
Assurance  Co.  v.  Ferguson,  32  U.  C.  R.  253. 

GwYNNE,  J. — The  plaintiffs'  title  and  their  right  to  re- 
cover was  admitted,  unless  the  title  set  up  by  the  defen- 
dant was  preferable  to  theirs.  The  defendant's  title  con- 
sisted in  a  deed  executed  by  the  Warden  and  Treasurer  of 
the  county  of  Huron,  bearing  date  the  31st  day  of  January, 
1870,  in  pursuance  of  a  sale  for  taxes  made  by  the  Trea- 
surer of  that  county,  on  the  8th  day  of  December,  1868,  for 
arrears  of  taxes  alleged  to  have  been  due  to  the  united, 
counties  of  Huron  and  Bruce,  on  the  31st  December,  1866, 
from  which  union  of  counties  the  county  of  Bruce  became 
absolutely  separated  in  law  on  the  1st  January,  1867.  And 
the  question  is,  whether  this  tax  sale,  which  took  place 
after  the  complete  separation  of  the  county  of  Bruce  from 
the  union,  and  was  made  by  the  Treasurer  of  the  county 
of  Huron,  was  a  valid  sale. 

By  19  Vic.  ch.  19,  a  Provisional  Municipal  Council  was 
established  for  the  county  of  Bruce,  and  different  Acts  of 
Parliament  were  passed  relating  to  this  Provisional  Muni- 
cipality, until  finally  29  Vic.  ch.  66,  was  passed,  to  facilitate 
the  separation  of  the  county  of  Bruce  from  the  united 
counties,  and  in  pursuance  of  the  provisions  of  the  fourth 
section  of  that  Act  the  county  of  Bruce  became  a  com- 
pletely separated  county  municipality,  upon  and  from  the 
1st  day  of  January,  1867. 

Being  so  separated  it  came  under  the  influence  and 
operation  of  the  51st  sec.  of  29-30  Vic.  ch.  51,  that  is  to 
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say,  upon  the  1st  day  of  January,  1867,  the  courts  and 
officers  of  the  union  ceased  to  have  any  jurisdiction 
in  the  junior  county;  that  section,  however,  provided 
"that  nothing  herein  contained  shall  prevent  the  Sheriff 
of  any  such  senior  county  from  proceeding  upon  and  com- 
pleting the  execution  or  service  within  the  junior  county 
of  any  writ  of  mesne  or  final  process  in  his  hands  at  the 
time  of  such  separation,  *  *  or  in  the  case  of  execu- 
tions against  lands  from  executing  all  necessary  deeds  and 
conveyances  relating  to  the  same." 

This  was  the  only  exception  enacted  to  the  general 
rule,  which  declared  that  the  officers  of  the  union  should 
cease  to  have  any  jurisdiction  in  the  junior  county. 

By  sec.  61,  sub-sec.  1,  of  that  Act,  it  is  also  enacted  that 
"The  separation  of  a  junior  county  or  township  from  a  union 
of  counties  or  townships,  shall  not  in  any  case  or  in  any 
manner  whatever  affect  the  office,  duty,  power,  or  responsi- 
bility of  any  public  officer  of  the  union  who  continues  a 
public  officer  of  the  senior  county  or  township  or  remaining 
counties  or  townships  after  such  separation,  or  the  sureties 
of  any  such  officer  or  their  liability,  further  than  by 
limiting  such  office  duty,  looiver,  *  to  the  senior  county,'* 
&c.  And  by  sub-sec.  2,  "All  such  public  officers  shall,  after 
such  separation,  be  the  officers  of  the  senior  county  or  town- 
ship, or  remaining  counties  or  townships,  as  if  they  had 
originally  been  respectively  appointed  public  officers  of  such 
senior  county  or  township,  or  for  such  remaining  counties 
or  townships  only.'' 

These  sections  appear  to  be  framed  with  perfect  distinct- 
ness to  exclude  the  power  of  the  officers  of  the  senior 
county  to  do  anything  after  the  separation,  affecting  pro- 
perty within  the  junior  or  separate  county. 

The  15.9th  section  of  the  Assessment  Act,  29-30  Vic.  ch. 
53,  provided  for  the  collection  of  taxes  imposed  by  the 
Provisional  Council.  That  section  related  to  the  period  of 
ten  years  during  which  the  Provisional  Council  of  Bruce 
existed,  but  no  section  in  either  ch.  51  or  ch.  53,  seems  to 
give  any  authority  to  the  Treasurer  of  a  senior  munici- 
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pality,  after  separation,  to  sell  lands  in  the  separated 
county. 

Doe  clem.  Mountcashel  v.  Grover,  4  U.  0.  R.  23,  was  a 
decision  under  a  different  Act,  and  there  it  is  to  be  observed 
also  that  it  was  the  district  in  which  the  land  sold  was 
situated  whose  authority  to  sell  was  upheld. 

Upon  the  principle  of  the  decision  in  Bryant  v.  Hill, 
23  U.  C.  R.  96,  and  McDonald  v.  McDonell,  24  U.  C.  R. 
424,  we  should  have  held  that  no  provision  had  been  made 
for  the  sale  by  the  Treasurer  or  Warden  of  a  senior  county 
of  lands  in  the  separated  county,  after  the  separation^  for 
taxes  in  arrear  at  the  time  of  the  separation ;  but  we  think 
that  the  32  Vic.  ch.  36,  0.,  puts  the  matter  beyond  all  doubt. 
The  132nd  section  of  that  Act,  after  making  provisions 
similar  to  those  contained  in  the  ISSrd  section  of  29-30 
Vic.  ch.  53,  proceeds  to  enact  as  follows:  "  When  a  junior 
county  has  separated,  or  shall  hereafter  separate,  from  a 
union  of  counties  after  a  return  is  made  to  the  Treasurer 
of  the  united  counties  of  lands  in  arrear  for  taxes,  but 
such  lands  have  not  been  advertised  for  sale  by  the  Trea- 
surer of  the  united  counties,  or  senior  county,  such  Trea- ' 
surer  shall  return  to  the  Treasurer  of  the  junior  county  a 
list  of  all  the  lands  within  the  junior  county,  returned  as 
in  arrears  for  taxes,  and  r;ot  advertised;  and  the  Treasurer 
and  Warden  of  the  junior  county  shall  have  power, 
respectively,  to  take  all  the  proceedings  which  Treasurers 
and  Wardens,  under  this  Act,  can  take  for  the  sale  and 
conveyance  of  lands  in  arrear  for  taxes ;  but,  in  case  the 
lands  in  such  junior  county  have  been  advertised  by  the 
Treasurer  of  the  united  counties  before  such  separation, 
the  sale  of  such  lands  shall  be  completed  in  the  same 
manner  as  if  the  separation  had  not  taken  place." 

The  words  in  this  section  "  when  a  junior  county  has 
separated,"  plainly  refers  to  a  separation  which  had  taken 
place  before  the  passing  of  the  Act,  thereby  shewing  the 
intention  of  the  Legislature  to  supply  a  defect  existing  in 
the  previous  statutes.  The  Legislature  is  providing  for 
cases  of  separation  which  already,  at  the  time  of  the  pass- 
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ing  of  the  Act,  had  taken  place,  and  for  separations  there- 
after to  take  place ;  and  in  both  cases,  where  the  lands  in 
the  junior  county  have  not  at  the  time  of  separation  been 
advertised,  the  authority  to  sell  is  given  to  the  ofice^  s  of 
the  county  in  which  the  land  to  he  sold  is  situate. 

In  the  case  before  us  there  had  been  no  advertisement  at 
the  time  of  the  separation,  nor  for  twenty  months  there- 
after, for  the  warrant  only  issued  on  the  17th  August, 
1868. 

This  section,  then,  as  it  would  seem,  enables  the  officers 
of  the  junior  county  now  to  sell  the  land  in  question  for 
the  arrears  accrued  before  the  separation,  and  this  authority 
being  given  to  the  junior  county  and  its  officers,  which 
may  now  be  exercised,  appears  to  involve  a  plain  Legis- 
lative declaration  that  the  lands  could  not  have  been  sold 
before  the  passing  of  that  Act. 

This  being,  as  we  think,  the  proper  construction  to  be 
put  upon  this  section,  is  an  answer  also  to  the  objection 
made :  namely,  that  the  sale  has  been  made  good  by  the 
operation  of  sec.  155  of  the  same  Act,  32  Vic.  ch.  36. 
We  are,  however,  of  opinion  that  this  section  only  applies 
to  deeds  given  by  a  Sheriff  or  Treasurer  having  authority 
to  give  deeds  upon  tax  sales;  and  as  we  are  of  opinion 
that  the  Warden  and  Treasurer  of  the  county  of  Huron 
had  no  authority  to  sell  this  land  in  December,  1868,  when 
the  land  was  purported  to  be  sold,  they  had  no  authority 
to  give  the  deed  relied  upon,  and  it  therefore  has  no  force. 

The  rule  to  set  aside  the  verdict  which  was  entered 
for  the  plaintiff,  will  be  discharged. 

Galt,  J.,  concurred. 

Hagarty,  C.  J ,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 
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Becher  v.  Blackburn. 

Insolvent  Act,  1864.  sec.  2,  sub-sec.  4 — Assignment  to  official  assignee — Non- 
acceptance  by. 

Held,  following  Yarrington  v,  Lyon,  12  Grant  308;  that  a  voluntary 
assignment  to  an  official  assignee  under  the  Insolvent  Act  of  1864  (sec. 
2),  is  not  valid  when  the  assignee  has  refused  to  accept  or  act  under  it ; 
and  therefore,  that  ia  such  a  case  a  discharge  obtained  by  the  insolvent 
could  have  no  effect. 

Appeal  from  the  County  Court  of  Middlesex. 

This  was  a  proceeding  by  way  of  writ  of  revivor,  on  a 
judgment  recovered  in  the  County  Court  of  the  County  of 
Middlesex,  for  the  sum  of  $260.50. 

Plea — That  after  the  passing  of  the  Insolvent  Act  of 
1864,  the  defendant  became  unable  to  meet  his  engagements, 
and  was  desirous  of  making  an  assignment  of  his  estate, 
and  as  such  was  entitled  to  the  rights  and  benefits  of  the 
said  Act ;  and  did,  in  accordance  with  the  provisions  of  the 
said  Act,  call  a  meeting  of  his  creditors  for  the  purpose  of 
receiving  statements  of  his  affairs,  and  of  naming  an 
assignee  to  whom  he  might  make  an  assignment  under  the 
above  Act ;  and  did  afterwards,  to  wit,  on  the  20th  of 
January,  1865,  by  deed  of  assignment  duly  executed  under 
the  provisions  of  the  said  Act,  and  in  accordance  therewith, 
assign  all  his  estate  and  effects  to  John  McLean,  of  St. 
Thomas,  Esq.,  who  thereby  became  and  was  the  assignee 
of  the  said  defendant's  estate  and  effects ;  the  said  John 
/  McLean  then  being  an  official  assignee,  resident  within 
the  county  within  which  the  defendant  had  his  place 
of  business,  and  nominated  for  such  purpose  according 
to  the  provisions  of  the  said  Insolvent  Act  of  1864,  by 
the  nearest  Board  of  Trade  to  such  county,  there  being 
no  Board  of  Trade  therein ;  and  such  assignment  having 
been  so  executed  to  the  said  John  McLean  as  such  ofiicial 
assignee,  the  same  was,  with  a  statement  of  the  affairs  or 
list  containing  the  names  and  residences  of  all  the  creditors 
of  the  defendant,  according  to  the  said  Statute  in  that 
behalf,  duly  filed  in  the  office  of  the  clerk  of  the  County 
Court  of  the  county  of  Elgin,  within  which  the  said  defen* 
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dant  did  reside  at  the  time  of  the  making  and  filing  of  the 
said  assignment,  and  has  ever  since  resided  :  that  the  said 
plaintiff's  name  and  residence,  with  a  statement  therein  of 
the  defendant's  indebtedness  to  him,  being  as  and  for  a  note 
and  judgment  $178.67,  (the  same  being  provable  against 
the  defendant's  estate,)  were  duly  set  out,  and  appeared  in 
the  said  list  of  creditors,  and  which  said  judgment  in  the 
said  statement  or  list  mentioned,  is  the  same  judgment  on 
which  the  writ  of  revivor  in  the  declaration  mentioned  has 
been  sued  out :  that  due  notice  of  the  said  assignment  and 
proceedings  were  given  to  the  said  plaintiff :  that  the  said 
defendant  afterwards  gave  notice  of  his  intention  to  apply 
to  the  Judge  of  the  County  Court  of  the  County  of  Elgin, 
for  a  discharge  under  the  said  Act,  and  after  the  expiration 
of  one  year  from  the  date  of  the  said  assignment,  the  said 
defendant  in  the  meantime  not  having  obtained  from  the 
requisite  proportion  of  his  creditors  a  consent  to  his  dis- 
charge or  the  execution  of  a  deed  of  composition  and  dis- 
charge under  the  provisions  of  the  said  Insolvent  Act,  and 
when  all  things  had  happened,  and  all  times  had  elapsed, 
and  all  things  were  fulfilled  necessary  to  entitle  the  said 
defendant  to  the  order  of  discharge  hereinafter  mentioned, 
the  said  Judge  having  full  power  and  authority  in  that 
behalf,  and  on  the  application  of  the  defendant,  and  after 
the  recovery  of  the  said  judgment  in  the  said  declaration 
mentioned,  and  after  the  claim  of  the  said  plaintiff  was 
provable  against  the  estate  of  the  said  defendant,  and 
before  the  suing  out  of  the  writ  of  revivor  on  the  said 
judgment,  duly  allowed  and  granted  to  the  defendant  an 
order  of  discharge  absolutely  under  the  said  Act,  whereby 
the  defendant  was  discharged  from  the  claim  of  the  plain- 
tiff, and  the  said  order  of  discharge  was  not  appealed  from, 
and  is  in  full  force  and  effect. 
To  this  plea  the  plaintiff  replied. 

1.  That  the  said  John  McLean,  in  the  declaration  men- 
tioned, never  became  or  was  the  assignee  of  the  said 
defendant's  estate  and  effects;  but,  on  the  contrary  thereof, 
refused,  and  has  always  refused  to  become  such  assignee. 
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or  to  accept  the  said  assignment ;  and  the  said  John  Mc- 
Lean never  executed  or  accepted  the  same,  or  in  anywise 
acted  under  the  said  assignment,  or  as  assignee  of  the 
defendant's  estate  and  effects. 

2.  The  same  as  the  first  replication,  with  the  allegation, 
"of  all  which  premises  the  defendant  had  notice  before 
and  at  the  time  of  his  applying  for  and  obtaining  the  order 
of  discharge  in  the  said  plea  mentioned." 

To  these  replications  the  defendant  demurred,  on  the 
ground,  that  it  is  not  necessary  to  the  validity  of  an 
assignment  in  insolvency  to  an  official  assignee,  that  such 
assignment  should  be  executed  or  expressly  assented  to  by 
him. 

The  learned  Judge  decided  in  favor  of  the  defendant. 
From  this  judgment  the  plaintiff  appealed. 

Becker,  Q.  C,  for  the  appeal.  There  are  two  objections 
taken  to  the  plea.  1.  That  the  assignee  never  accepted  the 
assignment,  or  in  any  way  acted  under  it,  or  executed  the 
deed,  but  refused  to  do  so,  and  therefore  never  became 
assignee,  of  which  the  defendant  had  notice  before  applying 
for  his  discharge.  2.  That  the  alleged  assignee  never  was 
an  assignee.  As  to  the  first  objection,  an  assignee  occupies 
the  position  of  a  trustee,  and  the  law  clearly  is,  that 
a  trustee  is  not  compellable  to  accept  the  trust :  Lewin  on 
Trusts,  4th  ed.,  p.  1501 ;  and  therefore,  as  the  assignee 
never  accepted  the  trust,  or  acted  under  it,  the  deed  of 
assignment  never  operated  so  as  to  vest  the  defendant's 
estate  in  him,  and  the  plaintifi"s  rights  are  the  same  as  if 
no  assignment  had  been  made ;  for  unless  the  assignee 
accepted  the  assignment,  the  proceedings  under  the  Act 
could  not  be  carried  on.  Yarrington  v.  Lyon,  12  Grant  308, 
is  expressly  in  point,  and  decides  that  "a  voluntary  assign- 
ment to  an  official  assignee  under  the  Insolvent  Act  of 
1864,  (sec.  2),  is  not  valid  unless  accepted  by  the  assignee." 
It  was  contended  that  the  creditors  should  have  appeared 
before  the  Judge,  and  objected  to  the  discharge,  but  this 
was  not  necessary  as  the  Judge  had  no  power  to  grant  it : 
27 — VOL.  XXIII  CP. 
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Green  v.  Swan,  22  C.  P.  307.  The  defendant  also  should 
have  specially  pleaded  performance  of  all  the  requisites  of 
the  Act,  which  he  has  not  done.  As  to  the  second  objec- 
tion, it  clearly  should  have  been  shewn  that  he  was  in  fact 
an  assignee. 

McLennan,  Q.  C,  contra.  But  for  the  decision  in 
Yarrington  v.  Lyon,  12  Grant  308,  the  facts  stated  in 
the  plea  would  seem  clearly  to  form  a  good  defence 
to  the  action.  This  was  the  opinion  of  the  learned 
Judge  in  the  Court  below,  but  he  distinguished  it  from 
this  case  on  the  ground  that  not  much  appeared  to  have 
been  done  under  the  assignment  in  that  case,  and  that  it 
had  never  been  deposited  in  the  proper  office  as  required 
by  the  Act.  The  attention  of  the  Court,  however,  in 
that  case  was  not  called  to  the  compulsory  nature  of  the 
duties  of  an  assignee.  The  first  point  raised  is,  that  a 
deed  does  not  become  operative  until  the  grantee  accepts 
the  benefit  of  it ;  but  the  law  does  not  go  so  far  as  this. 
No  doubt  a  trustee  cannot  be  compelled  to  act  against  his 
will ;  but  he  must  dissent ;  mere  neglect  to  act  is  not 
sufficient  to  exonerate  him,  and  the  estate  vests  in  him 
to  be  divested  on  Lis  dissenting.  The  same  way  where  an 
estate  is  granted  to  a  person  it  passes  to  him  until  he 
dissents  :  Thom2:)son  v.  Leach,  2  Vent.  198.  An  official 
assignee,  however,  is  different  from  a  mere  trustee ; 
he  is  appointed  by  the  Board  of  Trade  to  a  public  office, 
and  holds  himself  out  to  the  world  as  a  person  who 
will  accept  all  estates  that  may  be  assigned  to  him,  and  ia 
therefore  bound  to  do  so.  This  clearly  appears  from  sub- 
sec.  4  of  sec.  2  of  the  Insolvent  Act  of  1864,  by  which  an. 
assignment  may  be  made  to  any  solvent  creditor  or  to  an 
official  assignee;  but  the  appointment  of  the  creditor  is 
made  contingent  c»n  his  willingness  to  accept,  while  no 
option  whatever  is  given  to  the  assignee.  The  position  of 
an  official  assignee  is  similar  to  that  of  a  sheriflf,  and  the 
only  ground  on  which  he  may  refuse  to  act  is  where  he  has 
demanded  his  fees  and  they  are  not  paid.  The  performance 
of  the  conditions  precedent  as  pleaded  is  sufficient,  and  it 
is  not  necessary  to  aver  specially  the  performance  of  every 
requisite  under  the  Act.    It  was  also  objected  that  th« 
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alleged  assignee  never  was  an  assignee,  but  this  cannot  be 
raised  under  the  pleadings. 

GwYNNE,  J. — We  are  of  opinion  that  it  is  more  conform- 
able with  the  policy  and  intent  of  the  Insolvent  Act  of 
1864,  to  hold,  as  was  held  by  Mowat,  V.  C,  in  Yarrington 
V.  Lyon,  12  Grant  308,  that  under  the  provisions  of  that 
Act,  a  voluntary  assignment  to  an  official  assignee  was 
ineffectual,  unless  the  assignment  had  been  accepted  by 
him  and  acted  upon. 

The  point  which  the  demurrers  raise  is  in  substance  this  : 
that  admitting  that  the  official  assignee  refuses  absolutely 
to  be  an  assignee  of  the  insolvent's  estate  and  to  accept  the 
assignment,  and  although  nothing  whatever  is  done  under 
the  assignment,  and  although  in  fact  the  estate  has  con- 
tinued in  the  possession  of  the  insolvent  himself,  still  that 
a  discharge  in  insolvency  if  issued  by  a  Judge,  however 
inadvertently,  in  such  a  case,  will  discharge  the  insolvent 
from  his  debts. 

We  do  not  think  that  it  would  be  consistent  with  the 
policy  of  the  Insolvent  law  to  hold  that  a  discharge  should 
have  such  effect  which  the  insolvent  procured  to  be  issued, 
although  at  the  time  of  presenting  his  petition  in  that 
behalf  he  was  well  aware  that  the  person  to  whom  he  had 
purported  to  assign  his  estate  had  peremptorily  refused  to 
accept  or  to  act,  and  that  in  fact  the  estate  remained  still 
in  his  own  possession  unapplied  towards  payment  of  his 
debts,  and  unchanged  in  condition,  save  in  so  far  as  it  may 
have  been  changed  by  the  naked  execution  of  a  deed  in 
favor  of  a  person  repudiating  the  transfer,  and  who  never 
has  acted  under  it. 

Concurring  as  we  do  in  the  judgment  of  Vice-Chancellor 
Moivat,  in  Yarrington  v.  Lyon,  we  allow  the  appeal,  and 
direct  that  judgment  be  entered  in  the  Court  below  for  the 
plaintiff  on  the  demurrer. 

Galt>  J.,  concurred. 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Appeal  allowed. 


212 


COMMON  PLEAS,  EASTER  TERM,  86  VIC,  1878. 


CRANDELL  V.  MOONEY. 
Navigable  river — Obstruction — Steamboat  owners  and  lumbermen — Rights  of. 

At  the  village  of  Fenelon,  on  a  navigable  river  of  the  same  name,  there 
is  a  fall,  where  a  slide  has  been  constructed  for  the  passage  of  saw-logs 
and  timber  from  the  lake  above  into  the  river.  The  defendant,  who 
had  charge  of  a  drive  of  saw-logs,  stretched  a  boom  across  the  river 
below  the  falls  to  collect  the  lo^s  after  thay  had  come  down  the  slide. 
While  the  boom  was  so  placed,  and  before  the  logs  had  been  let  into 
the  river,  the  plaintiff's  steamboat,  plying  between  Lindsay  and  Fene- 
lon, was  prevented  by  it  from  reaching  the  latter  place. 

Held,  that  for  this  obstruction  the  defendant  was  liable  to  an  action  ; 
and  that  the  peculiar  damage  sustained  by  the  plaintiff  entitled  him  to 
maintain  it. 

Semble,  that  all  persons  have  an  equal  right  to  navigate  a  navigable 
river  with  logs  or  steamboats,  which  right  must  be 'exercised  in  such  a 
manner  as  not  unreasonably  to  impede  or  delay  another  in  the  exercise 
of  the  same  right. 

Declaration — For  that  before  and  at  the  time  of  the 
comraitting  of  the  grievances  hereinafter  mentioned,  there 
was  a  certain  navigable  river  and  common  highway,  called 
and  known  as  the  Fenelon  River,  in  the  Township  of 
Fenelon,  in  the  County  of  Victoria  :  that  the  plaintiff  was 
engaged  in  the  business  of  a  forwarder,  and  was  the  owner 
of  a  line  of  steamboats  and  scows :  that  he  daily  sailed 
during  the  season  of  navigation  up  and  along  the  said  river, 
in  the  natural  course  thereof,  for  the  carriage  of  passengers 
and  freight :  that  the  plaintiff  derived  great  gains  in 
and  from  the  sailing  of  the  said  steamboats  and  scows 
as  aforesaid  :  that  the  plaintiff  had  entered  into  contracts 
with  divers  persons  for  the  carriage  of  passengers  and 
freight  by  means  of  the  said  steamboats  and  scows,  sailing 
on  and  along  the  said  navigable  river  and  highway  as 
aforesaid :  that  there  was  no  other  navigable  water  and 
highway  in  the  said  township  of  Fenelon,  on  or  along  which 
plaintiff  could,  in  the  event  of  the  said  Fenelon  River  being 
obstructed,  sail  the  said  steamboats  and  scows  so  as  to  carry 
the  said  passengers  and  freight;  yet  defendant,  well-know- 
ing the  premises,  during  the  season  of  navigation,  unlaw- 
fully, wrongfully,  and  injuriously,  at  the  Township  of 
Fenelon,  in  the  County  of  Victoria  aforesaid,  blocked  up 
and  obstructed  the  said  Fenelon  River  with  saw-logs  and 
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timber,  so  as  to  impede,  prevent,  and  hinder  the  plaintiff 
from  navigating  the  said  Fenelon  River  with  his  said 
steamboats  and  scows  laden  as  aforesaid,  and  so  continued 
the  said  obstruction  for  a  long  space  of  time;  whereby,  dur- 
ing all  the  time  aforesaid,  the  plaintiff  was  impeded,  pre- 
vented, and  hindered  from  making  use  of  the  said  Fenelon 
River  for  the  purpose  aforesaid ;  was  put  to  great  expense 
in  and  about  the  maintenance  and  management  of  his  said 
steamboats  and  scows,  impeded  as  aforesaid ;  was  unable 
to  perform  his  contracts  for  the  carriage  of  passengers  and 
freight  aforesaid ;  was  subjected  to  suits,  and  threats  of 
suits,  for  nonperformance  of  said  contracts ;  has  lost  and 
been  deprived  of  divers  great  gains  and  profits  which 
otherwise  he  would  have  earned,  iind  has  been  in  other 
respects  greatly  injured  and  damnified  in  his  said  business. 

There  were  five  additional  counts  similar  in  form,  but 
each  being  for  a  different  detention  from  that  alleged  in 
the  others. 

Pleas. — 1.  Not  guilty.  2.  Leave  and  license.  3.  That 
the  said  Fenelon  River  is  a  navigable  stream,  down  which  it 
is  lawful  for  all  persons  to  run,  drive,  and  convey  saw-logs 
and  timber,  as  the  defendant  was  lawfully  doing  and  had 
a  right  to  do  at  the  time  of  the  alleged  grievances ;  and 
that  the  said  saw-logs  and  timber,  while  so  being  driven 
down  said  Fenelon  River,  were  stopped  therein  by  the 
action  of  the  wind  and  stress  of  weather,  v/ithout  any 
neglect  or  default  of  the  defendant ;  which  are  the  alleged 
grievances.  And  the  defendant  avers  that  he  used  all  due 
and  proper  care  and  diligence  in  running,  driving,  and 
conveying  said  saw-logs  and  timber  down  said  stream,  and 
the  alleged  grievances  respectively  were  caused  by  the  use 
by  the  defendant  of  his  said  right.  Issue. 

The  cause  was  tried  before  Richards,  0.  J.,  without  a 
jury,  at  Lindsay,  at  the  Spring  Assizes  for  1873. 

The  facts  on  which  the  case  turned  were  few,  although 
tlie  evidence  was  very  voluminous. 

It  appeared  that  on  Saturday,  the  7th  of  September, 
1872,  the  defendant  reached  Fenelon,  at  which  place  there 
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is  a  fall  where  a  slide  had  been  constructed  for  the  passage 
of  saw-logs  and  timber  to  Sturgeon  Lake,  about  one  mile 
and  a  half  below.  The  defendant  had  charge  of  a  drive 
of  saw-logs  numbering  about  40,000. 

The  River  Fenelon  is  a  navigable  river,  and  forms  part 
of  what  is  called  in  Consol.  Stat.  C,  ch.  28,  "  The  Scugog 
River  Navigation,  and  the  navigations  connected  there- 
with." There  is  a  village  at  Fenelon  Falls,  and  the  plain- 
tiff's steamboats  were  in  the  habit  of  plying  between  that 
place  and  the  Town  of  Lindsay. 

On  the  7th  of  September,  the  defendant  had  a  boom 
stretched  across  the  whole  width  of  the  river,  for  the  pur- 
pose of  collecting  the  logs  after  they  had  gone  down  the 
slide,  and  this  boom  obstructed  the  navigation,  and  pre- 
vented the  plaintiff's  steamboat  from  passing. 

It  was  for  this  obstruction,  and  for  this  alone,  that  the 
learned  Chief  Justice  rendered  a  verdict  in  favor  of  the 
plaintiff. 

The  action  was  commenced  on  the  13th  of  September, 
1872,  and  the  particulars  of  the  plaintiff's  claim  shewed 
his  demand  to  be  for  obstructions  on  the  9th,  10th,  11th, 
12th,  13th,  14th,  loth,  and  16th ;  some  of  these  being  for  a 
period  subsequent  to  the  commencement  of  this  suit.  ' 

At  the  trial  the  learned  Chief  Justice  allowed  the 
plaintiff  to  amend,  and  to  claim  for  an  obstruction  on  the 
7th ;  and,  as  already  stated,  confined  his  verdict  to  that 
alone. 

It  appeared  that  the  River  Fenelon  was  the  channel 
down  which  vast  quantities  of  saw-logs  are  brought  from 
the  rear  townships  to  the  front.  Some  of  these  logs  are 
floated  from  a  very  considerable  distance,  and  are  several 
months  on  their  way.  The  drive  now  in  question  left  the 
upper  waters  about  the  middle  of  May,  and  did  not  arrive 
at  Fenelon  Falls  ^ until  the  7th  of  September.  The  river 
below  the  falls  is  deep,  and  with  very  little  current,  but 
there  is  no  difficulty  in  floating  logs  down,  unless  the  wind 
should  blow  up  the  river,  in  which  case  the  logs  are  very 
apt  to  become  jammed  at  a  bend  in  the  river  between 
Scugog  Lake  and  Fenelon  Falls. 
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It  appeared  that  after  the  logs  had  passed  the  slide,  the 
wind  did  blow  up  the  stream,  and  they  were  detained  in  it 
until  the  17th. 

Charles  MoUoy,  the  Captain  of  the  steamer  Champion, 
was  called  as  a  witness,  and  stated :  "  I  am  the  Captain 
of  '  The  Champion,'  I  remember  the  obstruction  in  the 
river.  I  first  found  the  obstruction  on  Saturday  the 
7th;  between  five  and  six,  after  the  Commodore  came  out. 
We  leave  Fenelon  between  eight  and  nine  in  the  morning, 
and  return  about  five  or  later :  I  could  not  get  up :  the 
boom  was  stretched  across  from  shore  to  shore  :  there  were 
a  few  logs  inside  the  boom,  and  others  coming  down  :  I  got 
up  to  Green  and  Ellis's  wharf  (this  is  at  the  entrance  to  the 
lake).  If  the  boom  had  not  been  across  the  river  I  think  I 
could  have  got  up  on  Saturday :  if  the  boom  had  not  been 
stretched  across  the  river  we  could  have  got  up  with  the 
boat  through  the  logs." 

At  the  close  of  the  defendant's  case  the  learned  Chief 
Justice  expressed  his  opinion  that  the  putting  booms  across 
the  stream  so  as  to  interfere  with  the  navigation  by  steamers 
and  other  craft  was  not  justifiable,  though  parties  might  do 
it  in  good  faith  to  bring  down  saw  logs,  if  the  owners  of 
steamers  or  other  craft  were  injured  by  such  interference 
with  the  navigation  ;  and  he  allowed  the  plaintiff"  to  amend 
the  particulars  by  adding  Saturday  the  7th  to  the  claim 
for  damages,  and  stated  that  he  thought  the  evidence 
shewed  that  the  boat  was  prevented  from  going  up  to  the 
Falls  on  that  night  by  the  act  of  the  defendant  in  obstruct- 
ing the  river  by  the  boom,  that  this  was  sufficient  to 
shew  damage,  and  that  on  the  evidence  of  Molloy  the 
plaintiff"  was  entitled  to  a  verdict. 

The  learned  Chief  Justice  therefore  entered  a  verdict 
for  the  plaintiff"  for  $20,  for  the  obstruction  on  the  7th, 
reserving  leave  to  the  defendant  to  move  to  set  it  aside, 
and  enter  a  verdict  in  his  favor. 

•  In  this  term  Hector  Cameron,  Q.  C,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  pursuant  to  the  leave 
reserved;  or  for  a  new  trial,  on  the  ground  that  the  verdict 
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was  against  law  and  evidence,  and  for  misdirection  of  the 
learned  Chief  Justice,  and  for  rejection  of  evidence  on  the 
following  grounds  :  1.  That  there  was  no  evidence  of  negli- 
gence, or  of  a  negligent  or  unreasonable  use  of  the  navigable 
river  in  question,  by  the  defendant,  and  that  this  action  is 
not  maintainable  without  such  evidence.  2.  That  assuming 
that  the  putting  a  boom  across  the  river  by  the  defendant 
was  an  unlawful  act,  there  was  no  evidence  of  any  damage 
to  the  plaintiff  resulting  from  such  act,  but  the  obstruction 
of  the  navigation,  from  which  the  plaintiff's  alleged 
damage  arose,  was  from  other  causes  than  the  said  boom. 
3.  That  no  damage  peculiar  to  the  plaintiff  sufficient  to 
sustain  this  action  was  shewn  to  have  been  caused  by  the 
defendant.  4.  That  evidence  to  shew  that  the  defendant 
used  the  ordinary  and  reasonable  method  of  running  saw- 
logs  down  the  river,  and  that  the  obstruction  was  caused 
by  the  wind  and  other  causes,  the  effect  of  which  the  de- 
fendant could  not  by  reasonable  skill  and  diligence  have 
avoided,  and  for  which  he  was  not  responsible,  was  impro- 
perly rejected.  5.  That  the  plea  of  leave  and  license  was 
proved  by  the  defendant. 

Armour,  Q.  C.  and  J.  K.  Kerr,  shewed  cause.  The 
Consol.  Stat.  U.  C,  eh.  48,  sec.  15,  refers  to  streams  and 
not  to  navigable  rivers,  and  therefore  does  not  apply  here  : 
Boale  v.  Dickson,  13  C.  P.  337;  Whelan  v.  McLacJilan,  16 
C.  P.  102.  By  the  common  law  the  user  of  a  river  and  a 
highway  are  subject  to  the  same  rule.  It  must  be  used 
therefore  so  as  not  to  interfere  with  the  rights  of  others, 
and  under  any  circumstances  a  reasonable  passage  must  be 
left :  Rex  v.  Russell,  6  B.  &  C.  566  ;  Regina  v.  Russell,  3 
E.  &  B.  942;  White  et  al.  v.  Phillips,  33  L.  J.  C.  P.  33. 
There  is  no  case  exactly  in  point,  but  it  has  been  held  that 
persons  have  no  right  to  erect  a  weir  so  as  to  obstruct  a 
river :  Williams  v.  Wilcox,  8  A.  &  E.  314.  And  Potter 
V.  Pettis,  2  Rhode  Id.  483,  decides  that  vessels  using  a 
warp  in  getting  in  and  out  of  navigable  rivers,  must  on  the 
approach  of  another  vessel  lower  it  so  as  to  give  a  free 
passage.    Persons  have  no  right  to  put  into  a  river  what 
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they  cannot  control,  a^nd  defendant's  conduct  in  turning 
his  logs  into  the  water  when  he  could  not  control  them, 
and  thereby  doing  damage,  clearly  amounted  to  an  unreason- 
able user,  and  the  learned  Judge  was  right  in  so  ruling.  It 
was  contended  for  the  defendant  that  the  plaintiff  must  sus- 
tain damage  peculiar  to  himself,  and  Winterhottom  v.  Lord 
Derby y  L.  R.  2  Ex.  316,  was  relied  on  as  shewing  that 
there  was  no  damage ;  but  there  it  is  said,  that  a  person 
may  maintain  an  action  who  has  sustained  damage  to  his 
trade  or  calling,  and  the  same  doctrine  is  laid  down  in 
Rose  V.  Miles,  4  M.  &  S.  102 ;  Harmond  v.  Pearson,  1 
Camp.  515  ;  Rose  v.  Groves,  5  M.  &;  G.  613;  and  Beckett  v- 
Midland  R.  W.  Co.,  L.  R.  3  C.  P.  82.  The  evidence 
here  shewed  that  the  plaintiff  was  unable  to  fulfil  an  en- 
gagement at  Fenelon,  and  also  lost  the  towage  of  two 
barges.  As  to  leave  and  license,  it  was  not  proved.  It 
must  apply  to  the  whole  damage,  and  it  was  not  given 
until  two  da^^s  after  the  obstruction  occurred.  The  defen- 
dant having  improperly  blocked  up  the  river,  the  effect  of 
the  wind  cannot  be  taken  into  consideration.  See  also 
^7i^eZ^  on  Highways,  2nd  ed.,  ch.  vi.,  p.  254;  Angell  on 
Watercourses,  6th  ed.,  ch.  xiii.,  p.  717 ;  Weld  v.  Hornby,  7 
East  195;  Duke  of  Buccleuch  Y.  Metropolitan  Board  of 
Works,  L.  H.  5  H.  L.  418 ;  McCarthy  v.  Metropolitan  Board 
of  Works,  L.  R.  8  C.  P.  191 ;  Bickett  v.  Morris,  L.  E.  1  Sc 
App.  47;  Dobson  v.  Blackmore,  9  Q.  B.  991 ;  Burn's  Justice 
30th  ed.,  vol.  ii.,  p.  1065  ;  Baird  v.  Wilson,  22  C.  P.  491. 

Robinson,  Q.  C,  and  Hector  Cameron,  Q.  C,  contra.  The 
Consol.  Stat.  U.  C,  ch.  48,  sec.  15,  does  apply  to  navigable 
rivers.  It  cannot  have  been  intended  that  the  risrht  to 
float  saw-logs  should  be  given  only  in  streams  not  navigable, 
and  that  when  the  logs  reached  navigable  waters  such  right 
should  cease.  But  apart  from  the  Statute,  the  defendant 
is  entitled  at  common  law  to  the  use  of  this  river.  There 
are  two  kinds  of  navigable  rivers.  Those  which  are  navi- 
gable in  the  strict  legal  sense,  where  no  persons  have  any 
rights  to  the  bed  of  the  river ;  and  those  which  being  fit 
for  navigation  by  boats  or  rafts  are  subject  to  public  use 
28 — VOL,  XXIII.  CP. 
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as  higllwa3^s,  but  in  which  the  bed  of  the  river  belongs 
to  the  proprietors  on  either  side.  This  river  comes  within 
the  second  class,  and  the  public  have  a  right  of  way  over 
it.  It  is  held  that  such  right  exists  in  every  stream  which  is 
capable  in  its  natural  state  and  ordinary  volume  of  water  of 
transporting  on  its  waters,  in  a  condition  fit  for  market^ 
the  products  of  the  forest  or  mines,  or  the  tillage  of  the 
soil :  Morgan  v.  King,  35  N.  Y.  App.  454.  The  law 
applies  to  lumbermen,  so  as  to  give  them  the  right  to 
float  their  lumber  down  the  stream  :  Veazie  v.  Dwinel,  50 
Maine  479 ;  Usson  v.  3IcM aster,  1  Kerr  N.  B.  501 ;  Rowe 
V.  Titus,  1  Allen  N.  B.  826.  See  also,  Angell  on  Water- 
courses, 6th  ed.,  ch.  xiii,  p.  717,  where  the  law  is  fully  dis- 
cussed. It  is  clearly  laid  down  that  at  common  law  each 
person  has  an  equal  right  to  the  reasonable  use  of  navigable 
rivers  or  public  streams,  as  public  highways,  and  must  so 
exercise  his  right  as  not  unreasonably^  to  interfere  with 
others  having  the  same  rights.  What  constitutes  reasonable 
use  must  depend  upon  the  circumstances  of  each  particular 
case.  Regard  must  be  had  to  the  subject  matter  of  the 
use,  and  the  occasion  and  manner  of  its  application ;  and 
the  same  promptness  and  efficiency  is  not  to  be  expected  of 
the  owner  of  logs  thrown  promiscuously  into  the  river,  as 
would  be  required  of  a  shipmaster  in  navigating  his  ship. 
In  Davis  v.  Winsloiv,  51  Maine  264,  in  the  Supreme 
Court,  at  p.  297,  the  law  is  laid  down  with  great  clearness 
and  accuracy,  (a)  See,  also,  A  ngell  on  Watercou rses,  6th  ed.^ 
p.  728,  sec.  541a ;  Angell  on  Highways,  2nd  ed.,  p.  261, 
sec.  229;  Morgan  v.  King,  80  Barbour  9,  35  N.Y.  App.  454; 
Mathews  v.  Kelsey,  58  Maine  56 ;  Oerrish  v.  Brown,  51 
Maine  262;  Cary  v.  Daniels,  8  Metcalf  466;  Lancey  v. 
Clifford,  54  Maine  487,  489-90 ;  Rex  v.  Russell,  6  East 
427 ;  Rex  v.  Ward,  4  A  &  E.  384 ;  Rex  v.  Carlile,  6  C.  & 
P.  686 ;  Whelan  v.  McLachlan,  16  C.  P.  103 ;  and  cases 
there  cited.  If  it  is  allowable  to  float  logs  down  the 
river,  the  fact  of  having  a  boom  in  order  to  keep  the  logs 
in  control  cannot  make  it  illegal.    It  is  submitted,  too. 


{a)  See  the  quotation  from  that  case,  post  p.  221. 
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that  the  plaintiff  cannot  maintain  this  action,  as  he  has  not 
shewn  any  special  or  peculiar  damage:  Pleives  y.  HaU,29 
U.  C.  R.  472. 

As  to  the  evidence,  it  clearly  shewed  that  it  was  not  the 
boom  v/hich  caused  the  obstruction,  but  the  logs  which 
were  jammed  by  the  wind.  The  plaintiff  was  asked  what 
were  the  grounds  of  his  complaint,  and  he  said,  that  it 
was  the  wrong  season  ;  that  proper  activity  had  not  been 
used;  and  that  the  defendant  should  have  used  glance  booms 
60  as  to  confine  the  logs  to  one  side  of  the  river,  and 
leave  a  channel  on  the  other  side  ;  but  the  evidence  shewed 
that  the  lo^s  came  from  a  \omx  distance,  more  than  one 
hundred  miles,  and  had  been  several  months  on  their 
way;  and  that  proper  activity  had  been  used.  As  to 
the  third  complaint,  as  by  Consol.  Stat.  C,  ch.  28,  sec.  10, 
this  river  is  vested  in  the  department  of  public  works,  it 
is  a  matter  for  that  department,  and  not  for  private  indi- 
viduals, and  the  cvidojice  shewed  that  unless  built  at  great 
expense,  logs  coming  down  the  falls  would  carry  such 
booms  away.  It  was  also  objected  at  the  trial,  that  forty 
thousand  logs  were  too  many  to  send  down  in  one  drive, 
but  it  would  be  too  expensive  to  send  them  down  in 
smaller  quantities.  The  learned  Judge  should  not  have 
rejected  evidence  that  this  was  the  ordinary  and  reasonable 
method  of  running  logs,  and  that  the  obstruction  was 
caused  by  wind  and  other  causes,  which  by  ordinary  dili- 
gence and  skill  on  the  defendant's  part  could  not  have  been 
avoided. 

Galt,  J. — There  is  no  doubt  that  an  important  question 
involved  in  the  contention  in  this  case,  as  to  the  respec- 
tive rights  of  steamboat  owners  and  of  persons  bringing 
saw-logs  down  the  Fenelon  River,  as  to  their  respective 
rights  and  duties  in  the  navigation  between  the  falls  and 
Sturgeon  Lake,  might  arise ;  but  it  is  unnecessary  to  decide 
it  on  the  present  occasion,  owing  to  the  course  taken  at 
the  trial,  and  to  the  point  on  which  alone  the  verdict  was 
given. 

It  was  urged  very  strongly  by  the  learned  counsel  for 
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the  defendant,  that  unless  on  certain  occasions  persons 
engaged  in  getting  out  timber  and  saw-logs  were  at  liberty 
to  obstruct  the  river,  very  serious  injury  might  be  occa- 
sioned to  an  important  branch  of  industry  ;  and  also,  that 
from  the  course  of  the  river  itself  there  were  times  when 
it  would  be  impossible  to  prevent  the  navigation  being  im- 
peded, owing  to  the  wind.  On  the  other  hand,  the  learned 
counsel  for  the  plaintiff  contended  that  as  the  Fenelon  was 
a  navigable  river  and  public  highway,  it  was  the  absolute 
duty  of  the  defendant  not  to  obstruct  it,  or  to  do  anything 
which  in  its  consequences  might  prevent  steamboats  and 
other  vessels  from  using  it  at  all  times. 

Before  considering  the  more  important  questions  raised 
by  the  first  and  second  grounds  stated  in  the  rule,  it  will  be 
convenient  to  dispose  of  the  third,  fourth,  and  fifth. 

The  third  is  as  to  the  plain tiflf's  position  and  right  to 
maintain  this  action,  the  injury  complained  of,  if  any,  being 
the  subject  of  an  indictment,  and  not  affording  any  ground 
for  an  action.  The  cases  of  Winterhottom  v.  Loi^d  Derby, 
L.  R  2  Ex.  306,  and  Rose  v.  Miles,  4  M.  &  S.  101,  cited  by 
Mr.  Armour,  are  in  our  opinion  direct  authorities  in  favour 
of  the  plaintiflf. 

Fourth,  as  to  the  rejection  of  evidence.  The  learned 
Chief  Justice  rendered  his  verdict  solely  for  an  obstruction 
on  the  7th  September  created  by  a  boom  stretched  across 
the  river  on  that  day,  and  for  the  detention  on  that  day 
only,  at  which  time,  as  appears  from  the  evidence,  the  logs 
were  not  in  the  river. 

From  the  evidence  on  which  the  learned  Chief  Justice 
based  his  verdict  it  is  plain  that  this  case  was  decided  not 
on  the  ground  of  obstruction  by  saw  logs  and  timber,  but  for 
an  act  done  before  the  logs  were  in  the  river ;  consequently 
that  it  is  quite  unnecessary  to  consider  any  claim  made  by 
the  plaintiff  by  reason  of  detention  owing  to  adverse  winds 
after  the  logs  had  been  run  down  ;  or  whether  such  deten- 
tion would  give  any  cause  of  action. 

It  is  therefore  manifest  that  it  was  beside  the  question  to 
receive  evidence  of  what  might  or  might  not  be  reason- 
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able  conduct  under  other  circumstances,  as  such  evi- 
dence could  have  no  bearing  on  the  only  detention  on 
which  the  learned  Chief  Justice  decided.  The  same  may 
be  said  of  the  evidence  on  the  plea  of  leave  and  license. 
The  permission  or  advice  which  was  proved  to  have  been 
given  by  the  plaintiff  to  run  the  logs  down  the  slide,  if  it 
could  be  construed  to  be  a  leave  and  license,  was  not  given 
until  two  or  three  days  after  the  7th  September. 

The  law  as  applying  to  the  respective  rights  of  parties 
using  streams  of  the  description  of  the  Fenelon  River  ap- 
pears to  me  to  be  very  clearly  laid  down  in  the  judgment 
of  the  Supreme  Judicial  Court  of  Maine,  in  the  case  of 
Davis  v.  Winslow,  51  Maine  297.  "  The  general  doctrine 
to  be  deduced  from  the  authorities  we  have  collated  in 
reference  to  the  use  of  navigable  rivers,  or  public  streams, 
as  public  highways,  is,  that  each  person  has  an  equal  right 
to  their  reasonable  use.  What  constitutes  reasonable  use 
depends  upon  the  circumstances  of  each  particular  case  ;  and 
no  positive  rule  of  law  can  be  laid  down  to  define  and 
regulate  such  use,  with  entire  precision,  so  various  are  the 
subjects  and  occasions  for  it,  and  so  diversified  the  relations 
of  parties  therein  interested.  In  determining  the  question 
of  reasonable  use,  regard  must  be  had  to  the  subject  matter 
of  the  use,  the  occasion  and  manner  of  its  application,  its 
object,  extent,  necessity,  and  duration,  and  the  established 
usage  of  the  country.  The  size  of  the  stream,  also,  the  fall 
of  water,  its  volume,  velocity,  and  prospective  rise  or  fall, 
aie  important  elements  to  be  taken  into  the  account.  The 
same  promptness  and  efficiency  would  not  be  expected  of 
the  owner  of  logs  thrown  promiscuously  into  the  stream, 
in  respect  to  their  management,  as  would  be  required  of  a 
shipmaster  in  navigating  his  ship.  Every  person  has  an 
undoubted  right  to  use  a  public  highway,  whether  upon 
the  land  or  water,  for  all  legitimate  purposes  of  travel  and 
transportation ;  and  if,  in  so  doing,  while  in  the  exercise 
of  ordinary  care,  he  necessarily  and  unavoidably  impede  or 
obstruct  another  temporarily,  he  docs  not  thereby  become 
a  wrong-doer,  his  acts  are  not  illegal,  and  he  creates  no 
nuisance  for  which  an  action  can  be  maintained." 
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After  consulting  the  authoiities  furnished  to  us  by  the 
research  of  the  learned  counsel  on  both  sides,  and  with 
such  other  light  as  I  have  b^en  able  to  obtain  on  this  very 
important  branch  of  the  law,  it  appears  to  me  that  the 
foregoing  abstract  contains  a  full  and  reasonable  exposition 
of  the  law  ;  and  applying  the  principles  therein  laid  down 
to  the  question  now  before  us,  I  am  of  opinion  that  the 
learned  Chief  Justice's  decision  was  in  accordance  with  it. 

It  must  be  borne  in  mind  that  wo  are  not  now  consider- 
ing any  claim  for  obstruction  occasioned  by  the  logs  being 
detained  in  the  river,  either  on  account  of  their  numbers 
or  by  stress  of  weather;  but  simply  whether  the  defendant 
was  justified  in  preventing  the  plaintiff's  vessel  from 
reaching  her  destination  on  Saturday,  the  7th  September, 
by  reason  of  a  boom  stretched  across  the  river  on  the 
afternoon  of  that  day,  in  anticipation  of  the  logs  coming 
down.  It  is  quite  possible  that  had  the  vessel  been  allowed 
to  pass  the  boom  she  might  have  got  to  her  wharf  and  re- 
mained there  during  the  Sunday,  when,  had  the  weather 
been  favorable,  the  logs  might  have  passed  down  into  the 
lake.  . 

The  use  of  a  boom  for  the  securing  of  logs  coming  down 
a  river  may  be  likened  to  the  use  of  a  warp  used  to  getting 
in  and  out  of  a  river.  The  case  of  Potter  v.  Pettis,  2 
Rhode  Id.  483,  to  which  we  were  referred,  was  a  case  of  that 
description,  and  it  appears  to  me  that  the  same  principle 
should  apply  to  the  use  of  the  one  as  to  the  other — namely, 
that  it  should  be  managed  in  such  a  way  as  not  unneces- 
sarily to  stop  the  navigation.  For  example,  it  is  the  duty 
of  a  vessel  using  a  warp  to  slacken  it  on  the  approach 
of  another  vessel  so  as  to  allow  her  to  pass ;  in  the  same 
way,  it  was  the  duty  of  the  defendant  to  open  his  boom 
and  let  the  plaintiff's  vessel  through.  This  was  not  a  case 
where  any  loss  could  have  arisen  to  the  defendant,  for  his 
loss  were  not  in  the  boom,  and  therefore  there  was  no 
necessity  for  closing  the  river. 

By  the  Consol.  Sta,t.  C,  ch.  28,  this  river  and  the 
works  on  it  are  placed  under  the  control  of  the  Board  of 
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Works,  and  it  might  be  well  for  parties  interested  in 
running  saw-logs  and  employing  steamboats  upon  it,  to 
apply  to  the  Government  for  the  purpose  of  regulating 
their  respective  rights.  While,  on  the  one  hand,  it  would 
appear  to  be  very  unreasonable  to  hold  the  former  liable 
for  detentions  caused  by  adverse  winds ;  yet,  on  the  other 
hand,  some  provision  should  be  made  to  guard  against  ob- 
structions which,  as  in  the  case  now  before  us,  lasted  for 
upwards  of  eight  days. 

The  declaration  very  unnecessarily  contained  six  counts 
framed  precisely  in  the  same  form,  but  alleging  that  each 
was  for  a  detention  different  from  that  complained  of  in 
either  of  the  others. 

The  learned  Judge  authorized  an  amendment  to  the 
particulars,  and  we  think  that  the  first  count  should  be 
amended  so  as  to  meet  the  case,  by  substituting  or  adding 
the  word  "boom,"  to  "saw-logs  and  timber,"  and  that 
there  should  be  a  verdict  for  the  defendant  on  the  plea  of 
not  guilty  to  each  of  the  other  counts. 

The  rule  will  therefore  be  discharged ;  the  record  to 
be  amended  by  substituting  the  word  "boom,"  for  the 
words  "saw-logs  and  timber,"  in  the  first  count;  and  a 
verdict  for  defendant  to  be  entered  on  the  plea  of  not 
guilty  to  each  of  the  other  counts. 

GwYNNE,  J. — The  learned  Chief  Justice,  at  the  trial, 
allowed  the  plaintiff  to  amend  his  particulars,  so  as  to 
complain  of  an  obstruction  made  on  the  7th  September, 
by  a  boom  placed  across  the  river,  which,  in  the  opinion  of 
the  learned  Chief  Justice,  prevented  the  plaintiff's  steamer 
from  reaching  her  berth  at  Fenelon  before  the  defendant 
let  his  logs  into  the  river  below  the  Fenelon  Falls,  which 
constituted  the  obstructions  complained  of  in  the  other 
counts  of  the  declaration ;  and  it  was  this  obstruction 
upon  the  7th,  for  which  alone,  as  the  Chief  Justice  clearly 
expressed  himself  at  the  trial,  lie  rendered  a  verdict  in 
favor  of  the  plaintiff. 

We  must  take  it  that  the  plaintiff  assented  to  this  ruling, 
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and  its  effect  as  appears  to  me  was,  so  far  as  the  plaintiff 
was  concerned,  to  amount  to  a  withdrawal  of  his  other 
claims  for  obstruction  on  the  several  subsequent  days  to 
the  7th,  and  to  entitle  the  defendant  to  a  verdict  upon  all 
counts  except  the  first,  to  which  the  obstruction  on  the  7th 
\         is  applied. 

This  view  seems  to  exclude  all  the  argument  addressed 
to  us  as  to  the  rights  of  the  defendant  to  navigate  the 
river  with  his  logs,  unless  he  could  establish,  as  his 
counsel  contended,  that  in  fact  the  boom  across  the  river 
was  only  subsidiary  to  the  letting  down  the  logs ;  but 
assuming  this  to  be  so,  still  there  must  exist  a  right  of 
action  in  the  plaintiff  for  having  been  excluded  from  his 
berth  at  Fenelon  by  the  boom  before  there  were  any  logs 
in  the  river. 

The  learned  Chief  Justice  was  of  opinion  she  could 
readily  have  reached  her  berth  before  the  logs  were  let 
into  the  river,  and  I  cannot  doubt  that  for  such  an  obstruc- 
tion an  action  lies,  nor  can  we  say  that  820.00  was 
excessive  damages. 

Although,  therefore,  this  action  can  decide  nothing  as 
to  the  main  point  argued  by  the  defendant's  counsel,  I 
cannot  but  say  that  it  appears  to  me  that,  in  the  absence  of 
regulations  made  by  the  Government  under  Consol.  Stat. 
C.  ch.  28,  all  persons  have  an  equal  right  to  navigate  this 
river  with  logs  or  steamboats,  which  right  must  be  exercised 
however  in  such  a  manner  as  not  unreasonably  to  impede 
or  delay  another  in  the  exercise  of  his  right ;  and  that  if  a 
*  person  navigating  with  logs  obstruct  the  whole  river  for  a 
period  of  eight  days  or  more,  as  in  this  case,  whereby  every 
other  mode  of  navigation  by  all  other  persons  is  prevented 
during  that  period,  this  is  such  an  unreasonable  obstruc- 
tion of  others'  rights  as  to  give  a  cause  of  action,  notwith- 
standing that  the  obstruction  be  caused  by  adverse  winds 
retaining  the  logs  in  the  river.  A  party  navigating  the 
river  with  logs  should,  as  it  seems  to  me,  be  obliged  to  use 
steam  power  to  overcome  the  vis  major  of  an  adverse 
wind  in  such  a  case. 


ROYAL  CANADIAN  BANK  V.  GRAND  TRUNK  R.  W.  CO. 


225 


If  any  difficulty  practically  would  ensue  from  such  a 
ruling,  application  should  be  made  to  the  Government  to 
exercise  the  statutory  power  of  regulating  the  mode  in  which 
parties  shall  use  the  navigation.  ^ 

Hagarty,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 


The  Royal  Canadian  Bank  v.  The  Grand  Trunk  Rail- 
way Company. 

Bill  of  lading — 33  Vic.  c.  19,  0. —  Construction— Pleading. 

The  plaintiflfs  sued  for  non-delivery  of  certain  good3  received  by  de- 
fendants from  one  G.  W.,  to  be  carried  from  Paris,  Out.,  to  St. 
Johns,  N.  B.,  and  there  delivered  to  one  E.  W.,  or  to  such  person 
as  he  should  direct,  alleging  that  the  said  R.  W.  duly  endorsed 
the  shipping  note  of  the  said  goods  in  manner  and  form  provided  by 
statute  to  the  plaintiffs,  who  then  became  and  are  the  lawful  and  bona 
jide  holders  of  the  same  for  valuable  consideration,  and  entitled  to  the 
possession  of  the  said  goods. 

Plea:  setting  out  the  alleged  shipping  note  verbatim,  which  was  in  the 
usual  form,  dated  at  Paris  station,  G.  T.  R.,  acknowledging  the  receipt 
of  the  goods  from  G.W.,  addressed  to  E.  W.,  St.  Johns,  subject  to  the 
terms  and  conditions  stated.  It  was  signed,  "  W.  S.  Martin,  Agent  G. 
T.K.,"  and  on  the  face  of  it  was  written,  ''Deliver  to  order  of  Royal  Cana- 
dian Bank — R.  "Wallace."  The  plea  then  averred  that  the  endorsement 
to  the  plaintiffs  mentioned  in  the  declaration  was  that  mentioned  in  the 
plea  on  the  face  of  the  shipping  note,  and  that  there  was  no  other 
endorsement ;  and  that  G.  W.  did  not,  at  any  time  before  this  suit, 
deliver  the  flour  in  the  said  shipping  note  mentioned,  or  any  part 
thereof,  to  the  defendants,  in  manner  and  form  as  in  the  declaration 
and  shipping  note  mentioned. 

Held,  on  demurrer,  that  the  plea  was  bad,  not  being  either  in  denial  of 
the  plaintiffs'  title  as  endorsees  for  value,  or  of  the  defendants  having 
signed  or  given  the  shipping  note  as  alleged ;  and  that  it  was  not  so 
framed  as  to  enable  the  Court  to  determine  whether  the  defendants 
were  estopped  from  denying  the  delivery  to  them  of  the  goods  men- 
tioned in  the  bill  of  ladmg,  which  was  the  point  argued. 

Semhle,  however,  that  the  shipping  note  was  a  bill  of  lading  within  33 
Vic,  ch.  19,  sec.  3,  0.  ;  and  that  the  insertion  of  the  word  'Hrain"  in 
the  Act  (not  found  in  the  English  statute,  18  &  19  Vic.  ch.  Ill)  clearly 
makes  it  applicable  to  railways. 

Semble,  also,  that  it  was  unnecessary  to  allege  in  the  declaration  that 
the  plaintiffs,  being  bankers,  acquired  the  shipping  note  as  collateral 
security,  as  authorized  by  the  34  Vic.  ch.  5,  D.  j  though  the  plaintiffs 
would  have  to  shew  this  under  a  denial  of  the  endorsement. 
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Semhle,  also,  that  under  the  Interpretation  Act,  31,  Vic,  ch.  1,  sec.  7, 
sub-sec.  9,  0.,  the  defendants,  though  a  corporation,  would  be  "persona 
signing  "  the  bill  of  lading,  if  signed  by  their  authorized  agent. 

Declaration.  For  that  in  consideration  that  one 
George  Wallace  would  deliver  to  the  defendants,  as  being 
carriers  of  goods  for  hire,  certain  goods  of  the  said  George 
Wallace,  to  be  by  the  defendants  safely  carried  from  the 
town  of  Paris,  in  Ontario,  to  the  city  of  St.  Johns,  in 
New  Brunswick  and  there  delivered  for  the  said  George 
Wallace  to  one  R.  Wallace,  or  to  such  person  as  he 
should  direct,  for  reward  to  the  defendants  in  that  behalf, 
the  defendants  promised  the  said  George  Wallace  that 
they  would  safely  carry  the  said  goods  from  Paris  to 
St.  Johns  aforesaid,  and  there  deliver  the  same  to  the 
said  R.  Wallace  as  aforesaid,  or  to  such  person  as  he 
should  direct ;  and  the  said  George  Wallace  delivered  the 
said  goods,  to  wit,  seventy-five  barrels  of  flour,  "  Wel- 
land  Mills,"  and  twenty-five  barrels  of  flour,  "  Paris  Brick 
Mills,  No.  2"  to  the  defendants,  and  the  defendants  received 
the  same  for  the  purpose  and  on  the  terms  aforesaid ;  and 
the  said  R.  Wallace  duly  endorsed  the  shipping  note  of  the 
said  goods,  in  manner  and  form  provided  by  statute,  to  the 
plaintiffs,  who  then  became  and  were  at  the  time  of  the 
commencement  of  this  action,  and  are  now  the  lawful  and 
bond  fide  holders  of  the  same  for  valuable  consideration, 
and  entitled  to  the  possession  of  the  said  goods ;  and  all 
conditions  were  performed,  kc,  necessary  to  entitle  the 
plaintiffs  to  have  the  said  goods  safely  carried  from  the 
said  town  of  Paris  to  the  said  cit}'  of  St.  Johns,  and  there 
delivered  to  them  as  aforesaid ;  yet  the  defendants  did  not 
safely  carry  the  said  goods  from  the  said  town  of  Paris  to 
the  said  city  of  St.  Johns  aforesaid,  and  there  deliver  the 
said  goods,  either  to  the  said  R.  Wallace  or  to  the  plaintiflTs 
as  aforesaid,  whereby  the  said  goods  v.^here  wholly  lost  to 
the  plaintiffs. 

Sixth  Plea :  that  the  said  alleged  shipping  note  in  the 
declaration  mentioned  was,  and  is,  in  the  words  and  figures 
following,  that  is  to  say  : 
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Special  Notice. 


The  company  will  not  be  responsible  for  any  goods  mis- 
sent,  unless  they  are  consigned  to  a  station  on  their  rail- 
way. 

Rates  and  freight  entered  on  receipts  or  shipping  bills 
will  not  be  acknowledged.  All  goods  going  to  or  from  the 
United  States  will  be  subject  to  customs  charges,  &c. 

Grand  Trunk  Railway,  Paris  Station,  October  4th,  1872. 

Received  from  George  Wallace  the  undermentioned  pro- 
perty, in  apparent  good  order,  addressed  to  R.  Wallace,  St. 
Johns,  N.  B.,  to  be  sent  by  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  subject  to  the  terms  and  conditions  stated 
above  and  upon  the  other  side,  and  agreed  to  by  this  ship- 
ping note,  delivered  to  the  Compan}'  at  the  time  of  giving 
the  receipt  therefor. 

Paid  on. 

of 

Bank, 
allace. 


That  the  following  are  some  of  the  said  conditions  en- 
dorsed on  the  back  of  said  shipping  note,  that  is  to  say  : — 

"  General  notices  and  conditions  of  carriage. 

"  It  is  understood  and  agreed  that  the  Grand  Trunk 
Railway  Company  1.  Will  not  be  responsible  for  any  article 
or  articles  conveyed  upon  their  railway,  unless  the  same  be 
signed  for  as  received  by  a  duly  authorized  agent.  5.  Nor 
for  loss  or  damage  done  to  goods  put  into  returned  wrap- 
pers or  boxes,  or  packages  described  as  empties,  nor  for  any 
goods  left  until  called  for  or  to  order,  warehoused  for  the 
convenience  of  the  parties  to  whom  they  belong,  or  by  or  to 
whom  they  are  consigned  ;  and  that  the  delivery  of  goods 
will  be  considered  complete,  and  the  responsibilities  of  the 
company  will  be  considered  to  terminate,  when  placed  in 
the  company's  shed  or  warehouse,  if  there  be  convenience 
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for  receiving  the  same  at  their  final  destination,  or  when 
they  shall  have  arrived  at  the  place  to  be  reached  upon 
the  railway  of  this  company.  The  warehousing  of  them  will 
be  at  the  owner's  risk  and  expense  (except  lumber,  coals, 
bricksj  and  goods  of  hke  bulk  and  description,  the  delivery 
of  which  shall  be  complete,  and  the  responsibility  terminated, 
upon  their  being  detached  from  the  train  whereby  they 
have  been  drawn)  :  that  in  the  event  of  the  company  being 
unable  to  store  and  warehouse  goods  received  of  them,  it 
shall  be  lawful  for  them  to  place  the  same  in  any  warehouse 
of  any  wharfinger  or  warehouseman  that  may  be  available, 
at  the  risk  and  expense  of  the  owner  of  the  property  so 
stored,  and  the  charges  of  warehousing  and  conveyance 
shall  form  an  additional  lien  upon  said  goods. 

C.  J.  Brydges, 

"  Managing  Director." 

That  the  alleged  endorsation  in  the  declaration  men- 
tioned is  that  mentioned  above  on  the  face  of  said  shipping 
note,  and  that  there  was  no  other  endorsation  thereof  to 
the  plaintifis.  And  the  defendants  say  that  the  said  George 
Wallace,  in  the  said  shipping  note  mentioned,  did  not  at 
any  time  before  the  commencement  of  the  suit  deliver  the 
said  flour  in  the  said  shipping  note  mentioned,  or  any  part 
thereof,  to  the  defendants  in  manner  and  form  as  in  the 
declaration  or  in  said  shipping  note  mentioned  and  alleged. 

To  this  plea  the  plaintiff's  demurred,  on  the  following 
grounds : 

That  the  said  plea  admits  the  endorsement  to  the  plaintifis 
of  the  shipping  note  in  the  declaration  mentioned ;  and  the 
same,  being  a  bill  of  lading  within  the  meaning  of  the  Act 
33  Vic.  ch.  19,  0.,  is  in  the  hands  of  the  plaintiffs  conclusive 
evidence  of  the  shipment  and  delivery  of  the  said  flour  as 
against  the  defendants,  and  no  circumstances  are  disclosed 
in  the  said  plea  to  exonerate  the  defendants  from  their 
liability  under  the  same. 

That  the  defendants  are  estopped  from  denying  the  deli- 
very to  them  of  the  said  flour,  the  said  shipping  note  or  bill 
of  lading  having  been  endorsed  by  the  consignee  named 
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therein  to  the  plaintifls,  and  the  property  in  the  goods 
named  tlierein  having  passed  to  the  plaintiffs. 

That  the  endorsement  of  the  said  shipping  note  or  bill  of 
lading,  as  shewn  in  the  said  plea,  was  a  sufficient  endorse- 
ment thereof,  and  the  plaintiffs  are  thereunder  entitled  to 
maintain  this  action. 

/.  K.  Kerr,  for  the  demurrer.  It  is  admitted  on  the 
pleadings  that  the  person  who  signed  the  shipping  note 
was  the  agent  of  the  defendants,  and  that  the  owner 
endorsed  to  the  plaintiff's,  and  the  defendants  not  coming 
within  any  of  the  exceptions  of  the  Act  33  Vic.  cb.  19, 0.,  the 
question  is,  whether  that  Act  applies  to  the  defendants,  so 
as  to  render  them  liable  to  the  plaintiffs.  By  the  34  Vic. 
ch.  5,  sec.  46,  D.,  the  Act  relating  to  Banks  and  Banking, 
power  is  given  to  banks  to  hold  bills  of  lading,  &c.,  and  by 
33  Vic.  ch.  19  sec.  3,  0.,  the  bill  of  lading  in  the  hands  of 
the  person  to  v,diom  it  has  been  consigned  is  conclusive 
evidence  of  the  goods  having  been  delivered  ;  and  the  ship- 
ping note  is  clearly  a  bill  of  lading  within  the  Act.  It  may 
be  contended  that  the  Act  does  not  apply  to  railway  com- 
panies, and  the  Imperial  Act  18-19  Vic.  ch.  Ill,  will  be 
referred  to,  but  the  insertion  of  the  word  "  train  "  in  the 
Ontario  Act,  which  is  not  found  in  the  English  Act, 
clearly  shews  that  it  was  intended  to  embrace  railway 
companies.  It  will  also  be  contended,  on  the  authority  of 
Jessel  V.  ^Batli,  L.  R.  2  Ex.  267,  that  under  the  Act  the  per- 
son signing  the  receipt  is  the  only  person  liable,  but  this 
would  not  apply  to  railway  companies,  the  agents  at  the 
different  stations  being  the  only  persons  capable  of  giving 
receipts,  as  they  see  the  goods  and  Aveigh  them,  and  in  this 
respect  diflfer  from  the  person  signing  in  Jessel  v.  Bath. 
There  is  therefore  no  doubt  that  the  assignee  of  the  bill  of 
lading  is  entitled  to  the  goods,  and  has  the  right  to  sue  for 
all  breaches  in  relation  to  them,  whether  occurring  before 
or  after  the  assignment,  where  he  is  a  bond  fide  holder  for 
value  without  notice  of  fraud  or  insolvency  :  Short  v.  Simp- 
son, L.  R  1  C.  P.  248 ;  The  Felix,  L.  R.  2  Ad.  &  Ec.  273 ; 


280  COMMON  PLEAS,  EASTER  TERM,  36  VIC,  1873. 

The  Freedom,  L.'r.  3  P.  C.  594;  The  Nepoter,  L.  R.  2  Ad. 
&  Ec.  273  ;  Leake  on  Contracts,  612-13.  See  also  Lickbar- 
roiu  V.  Mason,  Sm.  L.  C,  6th  eel.,  vol.  i.,  699,  717.  In  Horse- 
man V.  Grand  Trunk  R.  W.  Co.,  30  U.  C.  R.  130,  it 
was  decided  that  the  company  were  not  estopped  by  the 
receipt,  and  it  was  in  consequence  of  this  decision  that  the 
33  Vic.  ch.  19  was  passed. 

Bell,  Q.  C,  of  Belleville,  contra.  The  plaintiffs  should  have 
alleged  in  their  declaration  that  the  defendants  did  not 
come  Avithin  any  of  the  exceptions  of  the  Act.  It  is  ad- 
mitted on  the  pleadings  that  the  goods  were  not  delivered, 
but  it  is  contended  that  the  Act  33  Yic.  ch.  19,  sec.  3,  estops 
the  defendants  from  denying  the  delivery.  That  Act,  how- 
ever does  not  apply  Avhere  no  part  of  the  goods  has 
ever  been  delivered,  as  the  plea  here  avers :  Meyer  v. 
Dresser,  16  C.  B.  N.  S.  646;  Valieri  v.  Boyland,  L.  R. 
1  C.  P.  382.  And  as  no  action  could  have  been  maintained 
by  the  owner,  the  endorser,  and  as  the  34  Vic.  ch.  5  sec.  46, 
D.,  only  transfers  the  right  and  title  of  the  owner,  neither 
can  the  endorsees  maintain  an  action.  The  plaintiffs 
should  have  alleged  that  they  had  endorsed  paper  for 
the  owner,  and  had  taken  the  shipping  note  as  collateral 
security,  as  required  by  34  Vic.  ch.  5,  sec.  46,  D.  The  33 
Vic.  ch.  19  is  identical  with  the  Imperial  Act  18  &  19  Vic.  ch. 
Ill,  with  the  exception  of  the  addition  of  the  word  "train;" 
the  latter  Act  is  held  only  to  apply  to  carriers  by  water, 
and  the  addition  of  the  word  train  in  our  Act  cannot  have 
the  effect  of  extending  it  to  railway  companies.  The  case 
of  Jessel  V.  Bath,  L.  R.  2  Ex.  267,  clearly  shews  that  the 
person  signing  the  receipt  is  the  only  person  liable,  and 
therefore  no  liability  is  cast  upon  the  defendants.  Also, 
the  shipping  note  is  not  a  bill  of  lading  within  the  Act. 

GwYNNE,  J.— The  plaintiffs  declare  as  assignees  for  valu- 
able consideration  of  a  bill  of  lading  or  shipping  note,  given 
for  certain  goods  alleged  to  have  been  delivered  by  one 
George  Wallace  to  the  defendants,  as  carriers  of  goods  for 
hire,  and  by  them  agreed  to  be  delivered  to  one  R.  Wallace, 
the  consignee  in  the  bill  of  lading  or  shipping  note  men- 
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tionecl,  and  the  endorser  thereof  to  the  plaintiffs  ;  alleging  / 
default  in  the  detendants  to  carry  and  deliver  the  goods 
according  to  their  undertaking,  either  to  R.  Wallace  or  to 
the  plaintiffs,  whereby  the  goods  became  wholly  lost  to 
the  plaintiffs. 

To  this  declaration  the  defendants  plead  neither  in  denial 
of  the  plaintiffs'  title  as  endorsees  as  alleged,  nor  in  denial 
of  the  defendants  having  given  the  shipping  note  or  bill  of 
lading  as  alleged ;  but  a  peculiar  plea,  specially  framed,  for 
the  purpose  of  taking  the  opinion  of  the  Court  (as  it 
seems  to  me  without  sufficient  material)  upon  certain 
points  urged  before  us  on  a  demurrer  to  the  plea.  These 
points  being,  firstly,  whether  or  not  the  shipping 
note  set  forth  in  the  plea  is  a  bill  of  lading  within  the 
operation  of  33  Vic.  ch.  19,  0. ;  secondly,  v/hether  the 
plaintiffs  are  entitled  to  recover  as  holders,  without  plead- 
ing that  they  acquired  the  shipping  note  as  security  for  an 
advance  made  thereon  at  the  time  of  the  endorsement  to 
them;  and  thirdly,  whether  the  defendants,  being  a  corpora- 
tion, can  come  within  the  third  section  of  that  Act,  under 
the  words  in  that  section  "as  against  the  master  or  other 
person  signing  the  same." 

The  plea  alleges  that  the  shipping  note  mentioned  in  the 
declaration  is  in  the  words  and  figures  following;  and 
the  shipping  note  with  the  endorsements  thereon  is  then 
set  out. 

The  plea  then  avers  that  the  endorsement  to  the  plain- 
tiffs mentioned  in  the  declaration,  is  that  mentioned  in  the 
plea  on  the  face  of  the  shipping  note,  and  that  there  was 
no  other  endorsation  to  the  plaintiffs,  and  that  George 
Wallace,  in  the  shipping  not^  mentioned,  did  not  at  any 
time  before  the  commencement  of  this  suit  deliver  the  said 
flour  in  the  said  shipping  note  mentioned,  or  any  part 
thereof,  to  the  defendants,  in  manner  and  form  as  in  the 
declaration  and  the  shipping  note  mentioned. 

It  is  difficult  to  understand  precisely  what  was  intended 
to  be  put  in  issue  by  this  plea :  whether  it  was  intended 
to  operate  as  a  denial  of  the  endorsement,  and  also  of  the 
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defendants  having  signed  the  shipping  note,  or  of  one  or 
other  of  those  matters. 

It  certainly  does  not  put  in  issue  the  allegation  in  the 
declaration  that  the  plaintiffs  are  endorsees  for  value. 

It  was  argued  that  the  plaintiffs,  being  bankers,  should 
have  shewn  that  they  acquired  the  shipping  note  in  the 
manner  and  for  the  consideration  authorized  by  34  Vic. 
ch.  5. 

If  there  were  anything  in  this  objection  the  defendants 
are  not  in  a  position  upon  this  demurrer  to  make  it,  for  the 
objection  goes  to  the  sufficiency  of  the  declaration,  which  is 
not  excepted  to.  There  is,  however,  as  it  seems  to  us, 
nothing  in  this  objection.  All  that  is  necessary  for  the 
plaintiffs  to  aver  is,  that  they  are  indorsees  for  value. 
Whether  they  are  or  not  is  matter  of  evidence.  If  they 
have  not  acquired  it  as  authorized  by  the  Act  enabling 
them  to  take  by  endorsement,  they  cannot  be  endorsees, 
and  the  only  plea  to  raise  an  issue  upon  that  point  is  one 
traversing  the  endorsement. 

Neither  does  the  plea  deny  that  the  defendants  signed 
the  shipping  note  or  bill  of  lading.  The  plea  Avould  rather 
seem  to  admit,  though  it  does  not  in  express  terms,  that 
the  defendants  did  sign  the  shipping  note,  although  the 
argument  addressed  to  us  as  to  their  non-liability  under  33 
Vic.  ch.  19,  was  based  upon  the  conception  that  it  was  an 
undoubted  fact  that  it  was  not  signed  by  the  defendants, 
but  by  a  person  named  Martin,  so  as  to  relieve  the  defend- 
ants from  any  responsibility  under  the  Act. 

As  to  the  point  argued,  that  the  shipping  note  is  not  a 
bill  of  lading  within  the  meaning  of  the  Act,  we  are  of 
opinion  that  it  is.  Although  the  Act  is  a  transcript,  except 
in  one  particular,  of  the  English  Act,  which  relates  only  to 
carriers  by  water,  yet  from  the  particular  wherein  it  differs 
from  that  Act  it  is  plain  that  the  Legislature  intended  that 
the  Act  should  apply  to  railway  carriers,  as  well  as  to 
carriers  by  water.  The  words  "  or  train"  introduced  into  the 
third  clause  is  conclusive  upon  this  point.  We  must  there- 
fore give  to  the  language  used  such  a  construction  as  will 
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assist  and  not  defeat  this  plain  intention  of  the  Legislature. 
This  shipping  note  is  to  all  intents  and  purposes  a  bill  of 
lading  for  goods  delivered  to  be  carried  by  the  railway,  and 
indeed  the  term  bill  of  lading  seems  to  be  a  more  accurate 
term  than  shipping  note. 

As  to  the  contention  that  the  defendants  are  not  within 
the  provisions  of  the  third  section  of  the  Act,  not  being  a 
person,  we  do  not  think  that  can  be  determined  until  it 
shall  be  proved  as  a  fact  by  a  jury,  or  admitted  in  a  special 
case,  whether  or  not  the  defendants  have  signed  the  bill  of 
lading. 

The  case  that  was  relied  upon  by  the  learned  counsel  for 
the  defendants,  Jessel  v.  Bath,  L.  R.  2  Ex.  267,  does  not 
seem  so  decisively  in  favor  of  his  contention  as  he  insisted. 
There  it  was  a  fact  in  the  case,  as  found  by  the  arbitrator, 
that  the  parties  who  signed  the  bill  of  lading  signed  instead 
of  the  master,  and  not  as  and  for  the  defendants.  Upon 
this  point  Chief  Baron  Kelly  strongly  relies.  Baron  Bram- 
ivell  certainly  expresses  the  opinion  that  the  person 
actually  signing  the  bill  of  lading  was  the  only  person  to 
be  liable.  That  may  be  a  perfectly  sound  decision,  although 
it  certainly  was  not  in  that  case  the  judgment  of  the  Court, 
in  the  case  of  carriers  by  water,  where  the  master  or  some 
one  for  him  is  the  person  who  usually  signs ;  but  if  that 
construction  is  to  be  given  to  our  Act,  which  plainly  intends 
to  include  within  its  provisions  carriers  by  railway  as  well 
as  by  water, and  so  to  embrace  railway  corporations, who  can 
only  act  and  sign  by  some  person  as  their  agent,  then,  while 
admitting  that  the  Act  was  intended  to  apply  and  there- 
fore must  be  held  to  apply  to  railway  corporations,  we 
should  in  the  same  breath  be  saying  that  it  does  not  and 
cannot  so  apply.  In  such  a  case  as  this,  in  order  to  promote 
and  not  to  defeat  the  plain  intention  of  the  Legislature,  it 
may  be  deemed  necessary  that  we  should  construe  the 
words  "  or  other  person,"  when  dealing  with  a  railway  com- 
pany, in  the  light  of  the  Ontario  Interpretation  Act,  31  Vic. 
ch.  1,  sec.  7,  subsec.  9,  which  enacts  that  "  The  word  'per- 
tovi!  shall  include  any  body  corporate  or  politic  to  whom 
30=— VOL.  XXIII  CP. 
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the  context  can  apply.  The  3rd  section  of  33  Vic.  ch.  19 
would  then  read  thus,  as  applicable  to  a  railway  train  : 
"Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee 
for  valuable  consideration  representing  goods  to  have  been 
shipped  on  board  a  train  shall  be  conclusive  evidence  of 
such  shipment  as  against  the  person,  including  in  that  term 
the  railway  corporation,  signing  the  same." 

But  before  we  can  adjudicate  upon  the  point  it  must  be 
f6und  whether  or  not  the  defendants  did  sign  the  bill  of 
lading — whether  the  person  signing  was  their  authorized 
agent  to  sign  such  documents.  We  shall  then  be  in  a  posi- 
tion, which  we  now  are  not,  to  determine  whether,  in  view 
of  the  peculiar  nature  of  the  business  of  a  railway  company, 
they  are  or  are  not  to  be  bound  by  the  act  of  their  author- 
ized agent,  and  to  be  held  to  come  within  the  operation  of 
the  statute. 

The  only  judgment  we  can  at  present  give  is,  that  the 
plea  is  not  framed  so  as  to  enable  us  to  determine  the  point 
argued,  as  to  the  non-delivery  to  the  company  of  the  goods 
mentioned  in  the  bill  of  lading  as  having  been  delivered  to 
and  received  by  them. 

Whether  or  not  the  plaintiffs  are  endorsees  for  value,  and 
whether  the  defendants  did  or  not  sign  the  bill  of  lading, 
are  matters  of  fact,  and  these  facts  must  be  found  before 
we  can  decide  whether  or  not  the  defendants  are  in  a  posi- 
tion to  dispute  the  delivery. 

If  the  plaintiffs  are  endorsees  for  value,  and  if  the  defen- 
dants have  signed  the  bill  of  lading  by  their  authorized 
agent,  I  think  we  should  clearly  hold  that  it  is  not  com- 
petent for  the  defendants  to  dispute  the  delivery,  unless 
they  bring  themselves  within  one  of  the  exceptions  men- 
tioned in  the  Act.  The  object  of  the  act  is  clearly  to  affect 
railway  companies,  and  if  we  should  hold  that  they  are 
not  estopped  from  denying  the  truth  of  their  own  receipt 
or  bill  of  lading,  we  defeat  the  plain  object  of  the  Act. 

The  plea  was  not  intended  to  be  a  bare  denial  of  the 
delivery,  in  which  case  it  would  have  admitted  all  matters 
alleged  in  the  declaration  and  not  denied,  nor  was  it  so 
argued  before  us 
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For  the  purpose  of  the  argument  before  us  we  think  the 
plea  not  well  framed. 

This  judgment  will  nevertheless  leave  the  point  argued 
before  us  open  to  be  raised  again  when  the  facts  are  estab- 
lished as  agreed  upon. 

Galt,  J.,  concurred. 

Hagaktt,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

/ udgment  for  plaintiff's. 


DiXSON  ET  AL.  V.  SnETSINGER. 

Navigable  rivers — River  St.  Lavjrmce — Rights  oj  riparian  propriston — 
Possessory  rights. 

Held,  that  ihe  River  St.  Lawrence  above  tide  water  is  a  navigable  river, 
the  bed  of  which  is  vested  in  the  Crown ;  and  that  therefore,  that  under 
a  grant  of  lots  31  and  32,  in  the  first  concession  of  the  Township  of 
Cornwall,  described  as  bounded  by  the  water's  edge,  no  part  of  the  bed 
of  the  river  passed  to  the  grantee. 

The  Statutes  ai  d  authorities  upon  the  question  reviewed. 

Held,  also,  that  although  the  possession  of  a  pier  built  out  in  the  river 
might  entitle  the  plaintiffs  to  maintain  trespass  against  a  mere  wrong- 
doer for  an  actual  entry  upon  it,  yet  it  would  not  draw  to  it  possession 
of  the  bed  of  the  river  between  the  pier  and  the  shore. 

Held,  also,  that  land  made  out  in  the  river,  and  unconnected  with  the 
adjacent  shore,  belonged  to  the  Crown. 

Held,  also,  that  the  evidence,  stated  below,  shewed  that  the  channel 
between  the  mainland  and  Sheek's  Island  was  in  fact  navigable. 

Trespass  quare  clausum  f regit  First  count,  trespass 
to  the  west  half  of  lot  31,  and  the  east  half  of  lot  32,  in 
the  first  concession  of  the  Township  of  Cornwall.  Second 
count,  trespass  to  the  west  three-quarters  of  lot  32. 

Pleas. — ].  Not  guilty.  2.  Land  not  the  plaintiffs'. 
Issue. ' 

The  cause  was  tried  before  Gwynne,  J.,  and  a  jury,  at 
Cornwall,  at  the  Fall  Assizes  of  1872. 

The  plaintiffs  put  in  letters  patent  for  the  west  half  of 
lot  31,  and  the  east  half  of  lot  32,  and  letters  patent  for  the 
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west  three-quarters  of  lot  32,  in  the  said  first  concession  of 
the  Township  of  Cornwall,  dated  respectively  the  11th  and 
4th  of  November,  1803,  issued  to  John  Dixson  and  David 
Sheek,  respectively ;  and  it  was  admitted  that  the  title  and 
rights  granted  by  these  letters  patent  had  come  by  mesne 
conveyances  to  the  present  plaintiffs,  except  or  subject  to 
such  rights  as  had  been  divested  for  canal  purposes.  The 
land  was  described  in  each  patent  as  commencing  in  front 
on  the  River  St.  Lawrence ;  and,  after  giving  the  northerly 
and  westerly  course  and  boundary,  as  running  back  to  the 
river,  and  then  easterly  along  the  water's  edge  to  the  place 
of  beginning  (a). 

The  evidence  in  substance  was  as  follows :  At  the 
end  of  the  last  century  John  Dixson,  the  plaintiffs'  ancestor, 
erected  a  mill  in  a  channel  of  the  River  St.  Lawrence, 
between  Sheek's  Island  and  the  mainland,  the  mill  being 
about  thirty  feet  from  the  shore,  and  also  constructed  out 
in  this  channel  a  curved  wing  dam  for  the  purpose  of 
forming  a  mill  race,  the  dam  turning  the  water  into  the 
race.  The  defendant  had  erected  a  mill  on  the  bed  of  the 
river,  between  the  dam  and  the  shore,  and  the  flume  of  the 
defendant's  mill  prevented  the  water  from  coming  to  where 
the  plaintiffs'  mill  was.  In  1806  the  plaintiffs'  mill  was 
burnt.  It  was  rebuilt  in  1807,  and  had  been  worked  by 
the  plaintiffs,  and  those  under  whom  they  claimed,  until 
1860,  but  since  that  time  no  use  had  been  made  of  it,  and 
it  had  now  gone  into  decay,  and  a  portion  of  the  dam  had 
been  carried  away. 

It  appeared  that  in  this  channel  the  river  is  very  rapid, 
and  that  before  the  plaintiflfs'  mill  was  built  small  Canadian 
boats,  about  twenty-five  feet  long,  used  to  pass  up  this 
channel  on  the  north  side  next  to  the  mainland.  They 
came  up  in  brigades  of  from  ten  to  twenty  at  a  time,  but 
when  they  reached  the  rapids  they  were  lightened,  a  cable 
attached  to  each  in  succession,  and  a  number  of  men  would 
then  drag  them  up  the  rapids.    After  the  mill  was  built 


(a)  See  the  descriptions  given  in  full,  post  page  246. 
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these  boats  still  passed  up  this  channel,  using  a  small  lock 
built  by  John  Dixson,  north  of  the  mill,  but  he  afterwards 
built  two  larger  locks  on  the  south  side  of  the  mill  to  enable 
larger  vessels  to  go  up.  In  1812,  during  the  war,  gunboats 
and  Durham  boats  were  taken  up,  but  not  through  the 
locks,  or  by  the  north  channel  where  the  locks  were,  but 
they  were  hauled  up  with  great  difficulty  on  the  south  side 
of  the  channel,  close  to  Sheek's  Island.  No  boats  had  gone 
up  on  the  north  side  of  the  channel,  where  the  mills  were, 
between  the  mills  and  the  shore,  since  1824,  when  Mr. 
Dixson  dug  a  canal  on  the  north  side  of  Sheek's  Island, 
which  took  boats  of  the  largest  description  at  that  time. 
After  1812  a  bridge  was  built  between  the  mainland  and 
Sheek's  Island,  adjacent  to  the  plaintiffs'  mill,  called  the 
Culvert  Bridge,  which  had  an  opening  at  the  south  end, 
near  Sheek's  Island,  to  let  boats  through ;  this  was  swept 
away,  and  a  permanent  bridge  was  built,  which  had 
continued  ever  since.  The  deepest  water  was  on  the 
north  side  of  the  channel^  but  this  was  on  account  of  the 
mill  race.  It  also  appeared  that  since  the  St.  Lawrence 
Canal  was  built  no  use  had  been  made  of  this  channel,  or  of 
the  canal  on  Sheek's  Island,  and  while  they  were  building 
it  boats  went  up  the  American  shore.  It  further  appeared, 
that  the  Canal  Commissioners  in  making  the  canal  filled 
in  the  river,  and  so  extended  the  edge  that  it  reached 
the  plaintiffs'  mill,  so  as  to  place  the  mill  on  the  shore. 

The  plaintiffs  contended  that  the  St.  Lawrence  at  that 
point,  being  above  the  flow  of  the  tide,  was  not  in  the  strict 
legal  sense  a  navigable  river ;  and  that  they  were  entitled 
therefore  under  the  patents  to  go  the  middle  of  the  channel ; 
that  at  all  events  the  channel  between  Sheek's  Island  and 
the  mainland,  if  ever  a  navigable  stream,  had  been  aban- 
doned as  such,  and  lost  that  character ;  and  that  under  any 
circumstance  they  had  established  a  title  by  possession. 

The  defendants  urged  that  the  St.  Lawrence  was  in  its 
whole  breadth  a  navigable  river  :  that  the  patents  entitled 
the  plaintiffs  only  to  the  water's  edge ;  and  that  they  had 
shewn  no  possession  on  which  they  could  recover. 
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It  was  agreed  that  the  jury  should  be  discharged,  and 
the  case  turned  into  a  special  case,  the  Court  to  be  at 
liberty  to  draw  inferences  from  the  facts  as  a  jury  might. 

In  Hilary  term  the  cause  was  argued.  The  arguments 
are  sufficiently  stated  in  the  judgment. 

J.  H.  Cameron,  Q.  C,  for  the  plaintiff,  cited  Lord  v. 
Commissioners  of  Sydney,  12  Moore  P.  C.  478;  Kains  v. 
Turville,  32  U.  C.  K  17 ;  Angell  on  Watercourses,  6th  ed., 
p.  717-28,  sees.  535-541a,  and  p.  731,  sec.  545  ;  Middleton  v. 
Pritchard,  3  Illinois  500 ;  Houch  on  Rivers,  10 ;  Williams 
V.  Wilcox,  8  A.  &  E.  314  ;  Bex  v.  Montague,  4  B.  &  S.  598 ; 
Rex  v.  Smith,  2  Doug.  4:4!l. 

Robinson,  Q.  C,  and  Bethune,  contra,  cited  Begina  v. 
Meyers,  3  C.  P.  505  ;  Whelan  v.  McLachlin,  16  C.  P.  102 ; 
Attorney  General  v.  Harrison,  \2  Omni  466-471;  Bowe 
V.  Titus,  1  Allen  N.  B.,  326  ;  Esson  v.  McMaster,  1  Kerr 
N.  B.,  501-511;  Brown  v.  Chadburne,  31  Maine  9;  Treat 
V.  Lord,  42  Maine  552 ;  Angell  on  Watercourses,  6th  ed., 
p.  435,  sec.  254,  p.  717-28,  sees.  535-541a,  p.  736  sec.  549, 
and  cases  there  collected ;  Cage  v.  Bates,  7  C.  P. 
116 ;  Gann  v.  Free  Fishers  of  Whitstable,  '11  H. 
L.  Cas.  392,  211;  Duke  of  Neivcastle  v.  Clark,  8  Taunt. 
602,  621 ;  Giles  v.  Campbell,  19  Grant  226 ;  Throojy  v. 
Cobourg  and  Peterboro'  B.  W.  Co.,  5  C.  P.  509  ;  Attorney 
General  v  Perry,  15  C  P.  329;  Begina  v.  United 
Kingdom  Mectrict  Telegraph  Co.,  9  Cox  C.  C.  174 ; 
Washburn  on  Easements  and  Servitudes,  2nd  ed.,  476. 

GwYNNE,  J. — The  contention  upon  the  part  of  the  plain- 
tiffs was :  1.  That  the  River  St.  Lawrence  at  the  particular 
place  in  question,  not  being  there  subject  to  the  flux  and 
reflux  of  the  tide,  is  not  a  navigable  river  in  such  sense  as 
to  vest  the  bed  of  the  river  there  in  the  Crown ;  but  that  it 
is  only  navigable  in  the  sense  that  the  riparian  proprietor 
or  others  could  not  do  anything  to  impair  such  navigable 
property  as  the  river  at  this  place  had. 

2.  That  the  letters  patent  under  which  the  plaintiffs 
claim  the  lots  31  and  32  in  the  1st  concession  of  the  Town- 
ship of  Cornwall,  granted  those  lots  ad  medium  filum  o.quoe. 
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3.  That  a  grant  of  the  bed  of  the  river  may  be  presumed 
from  the  user  by  the  plaintiffs  and  those  under  whom 
they  claim. 

4.  That  even  if  the  plaintiffs  had  abandoned  possession, 
they  are  entitled  now  to  recover  in  respect  of  title  acquired 
by  their  former  old  possession. 

5.  That  there  is  nothing  to  shew  that  the  canal  commis- 
sioners took,  from  the  plaintiffs  anything  which  belonged 
to  them  south  of  the  bank  of  the  can?J. 

6.  That  a  portion  of  the  land  in  dispute  has  at  any  rate 
become  the  property  of  the  plaintiffs  by  accretion ;  and, 

7.  That  whether  the  title  to  the  land  covered  with  water 
which  is  in  dispute  be  in  the  Crown  or  not,  the  plaintiffs 
had  such  possession  as  to  entitle  them  to  maintain  trespass 
against  the  defendant,  who  has  no  title  to  possession  under 
the  Crown. 

For  the  defendant,  on  the  contrary,  it  was  contended, 
1.  That  the  St.  Lawrence  at  the  place  in  question  was  a 
public  navigable  stream,  the  soil  and  bed  of  which  is  in  the 
Crown,  and  that  the  rule  as  to  flux  and  reflux  of  the  tide 
does  not  arpply  to  the  St.  Lawrence  and  its  lakes. 

2.  That  whether  the  property  in  the  bed  of  the  river  is. 
in  the  Crown  or  not,  the  plaintiffs  cannot  maintain  trespass. 

3.  That  if  the  title  ad  medium  filum  aquoe,  opposite 
the  lots  in  question  had  passed  under  the  letters  patent  to 
the  grantee  of  the  Crown  of  the  lots,  such  title  passed  out 
of  the  plaintiffs  under  the  Canal  Act,  the  land  in  front,  and 
portion  of  the  bed  of  the  river,  being  taken  under  it  for 
the  canal. 

4.  That  the  doctrine  of  accretion  does  not  apply. 

5.  That  the  plaintiffs  had  no  possession,  for  that  even  if 
they  had  possession  of  the  old  dam,  that  did  not  give  them 
possession  of  the  land  covered  with  water  inside  the  dam. 

6.  That  the  plaintiffs  never  have  had  any  possession,  in 
fact,  since  1860. 

7.  That  plaintiffs  had  never  any  possession  in  fact  of  the 
place  where  defendant's  mill  stands. 

In  Parker  v.  Elliott,  1  C,  P.  470,  Sullivan,  J.,  at  page  488, 
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says  :  "  The  law  is  well  settled  in  England  as  to  the  pro- 
perty in  the  land  covered  by  sea  water.  It  belongs  to  the 
Crown.  The  same  rule  prevails  regarding  all  creeks  and 
arms  of  the  sea,  and  all  navigable  rivers  up  to  the  point 
where  the  tide  rises.  A  different  rule  is  however  held  to 
be  in  force  upon  all  English  rivers  above  the  tide  waters. 
There  may  be  rights  of  public  highway  upon  navigable 
rivers  above  the  rise  of  the  tide,  but  the  land  covered  by 
the  water  of  the  river  above  tide  water  is  held  to  belong 
to  the  riparian  proprietors.  Those  having  then  boundaries 
on  each  side,  have  property  in  the  bed  of  the  river  to  the 
middle  or  thread  of  the  stream.  However  inapplicable  this 
rule  may  be  to  such  rivers  as  the  Saint  Lawrence  and 
Ottawa,  and  more  especially  to  the  great  lakes,  to  such 
waters  as  Lake  Simcoe,  Lake  St.  Clair,  or  even  to  the  Rice 
Lakes,  we  have  no  common  law  to  guide  us  but  that  of 
England ;  and  it  would  seem  to  follow  that  the  plaintiff,  as 
riparian  proprietor  of  lot  24,  is  entitled  to  all  the  land 
covered  with  water  to  the  Provincial  boundary  line  in  the 
middle  of  Lake  Ontario;  and  the  consequence  would  be,  that 
any  accretion  of  land  from  the  waters  of  the  lake,  whether 
in  the  shape  of  islands  or  otherwise,  would  belong  to  the 
riparian  proprietor.  Indeed,  all  existing  islands  at  the  time 
of  the  concession  from  the  Crown  would  follow  the  same 
rule,  and  the  bank  or  spit  of  land  now  in  question  would 
belong  to  the  plaintiff  or  proprietor  of  lot  24,  whether  it 
was  cast  up  before  or  after  the  grant,  without  reference  to 
the  description  in  the  patent.  I  am  of  opinion,  however,  that 
if  the  question  comes  to  be  settled  without  Legislative 
interference  in  this  country,  that  our  great  rivers  and  lakes 
will  not  be  held  to  be  of  the  description  of  waters  such  as 
in  England  are  above  the  rise  and  fall  of  the  tide.  All  the 
practice  of  the  land-granting  departments  in  the  country 
shew  a  different  impression  to  have  prevailed  in  all  our 
harbors,  and  even  upon  the  interior  lakes  water  lots  have 
been  granted  outside  of  the  land  of  the  riparian  proprietors, 
and  islands  such  as  Barnhart's  Island,  Wolfe's  Island,  the 
whole  of  the  Thousand  Islands,  the  AUumette  and  Calu- 
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met  Islands  in  the  Ottawa,  islands  in  the  Detroit  and  Saint 
Clair  Straits,  and  all  others  similarly  situated,  have  been 
treated  as  belonging  to  the  Crown,  notwithstanding  grants 
on  the  shore  to  riparian  proprietors ;  so  that  either  the  rule 
of  the  common  law  of  England  has  been  by  common 
and  universal  interpretation  most  reasonably  held  not  to 
apply  to  the  lakes  and  great  rivers  of  Canada,  or  else  the 
whole  of  the  lands  of  riparian  proprietors,  being  held  by 
grants  from  the  Crown  containing  boundaries  defined  in 
writing — these  boundaries  when  running  to  the  water's 
edge,  the  bank  of  the  water,  the  lake  or  the  river,  must  be 
taken  to  extend  no  further,  and  to  leave  the  land  covered 
with  water  ungranted  and  the  property  of  the  Crown.  It 
appears  to  me,  therefore,  that  we  must  hold  the  grant  now 
in  question  to  extend  to  the  edge  of  the  lake  and  no  farther ; 
and  though  accretions  of  land  may  belong  to  the  riparian 
proprietor  to  whose  land  on  shore  they  become  adjunct,  in 
like  manner  as  if  the  estate  were  upon  the  sea  shore,  yet 
islands  formerly  existing,  as  well  as  new  accretions  of  land 
not  adjoining  the  shore,  must  be  taken  to  belong  to  the 
Crown,  as  well  as  the  land  covered  by  the  water." 

In  Regina  v.  Meyers,  3  C.  P.  305,  Macaulay,  C.  J.,  referring 
to  the  lakes  and  rivers  of  the  Province,  at  page  850,  says : 
"  The  great  lakes  and  some  rivers  may  be  said  to  be  com- 
mon to  the  whole  Province,  and  others  to  several  Counties, 
Towns,  and  Townships ;  while  of  minor  streams,  some  have 
been  made  the  boundaries  between  townships,  and  others 
have  been  included  in  the  townships,  concessions,  and  lots, 
through  which  they  pass,  and  so  far  treated  as  private 
streams.  The  principal  of  these  waters  (including  the 
River  St.  Clair,)  have  always  been  regarded  as  navigable 
rivers  and  public  highways,  upon  the  principles  of  the  origi- 
nal law  of  Canada,  and  of  the  common  law  of  England." 

In  Gage  v.  Bates,  7  C.  P.  116,  Richards,  J.,  at  page 
117,  says  :  "  If  we  hold  that  the  rule  of  the  common  law  as 
to  the  flux  and  reflux  of  the  tide  being  necessary  to  con- 
stitute a  body  of  water  a  navigable  stream  or  river  in  this 
country,  then  our  great  lakes  and  rivers  flowing  for  hun- 
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dreds  of  miles,  which  in  many  places  along  their  course 
are  the  boundary  and  common  highway  between  this 
Province  and  a  foreign  country,  must  be  considered  as 
subject  to  the  incidents  of  small  inland  streams,  flowing 
for  comparatively  a  short  distance,  in  a  country  like  Eng- 
land, and  subject  to  exclusive  rights  of  fishing,  &c.,  which 
may  be  granted  by  the  Crown  to  the  proprietors  of  adja- 
cent land,  or  other  rights  which  there  vest  in  the  owners 
of  the  soil  adjacent  to  the  shores  of  these  streams.  The 
opinions  expressed  by  the  learned  Judges  of  the  Common 
Pleas,  in  Parker  v.  Elliott,  1  C.  P.  470,  [although  not 
expressely  deciding  this  point,  seem  to  me  to  lead  to  the 
conclusion  at  which  we  have  arrived  ;  that  the  rule  of  the 
common  law,  as  to  the  flux  and  reflux  of  the  tide  being 
necessary  to  constitute  a  body  of  water  a  navigable  river, 
does  not  apply  to  a  case  like  the  present." 

In  Attorney  General  v.  Perry,  15  C.  P.  329,  it  was 
held  that  the  property  in  land  covered  by  the  waters  of 
Lake  Ontario  adjacent  to  and  in  front  of  land  granted  by 
the  Crown,  is  in  the  Crown,  and  that  the  defendant 
having  erected  piers  in  such  part  of  the  lake  was  liable  to 
be  removed  therefrom  on  an  information  for  intrusion, 
the  erection  being  erected  on  the  soil  of  the  Crown. 

By  the  Imperial  Statute  14  Geo.  III.  ch.  83,  "For  making 
more  effectual  provision  for  the  government  of  the  Province 
of  Quebec,  in  North  America,"  it  was  enacted  "  that  in  all 
matters  of  controversy  relative  to  property  and  civil  rights, 
resort  shall  be  had  to  the  laws  of  Canada,  as  the  rule  for 
the  decision  of  the  same."  Now- — whether  the  rule  of  the 
the  civil  law  or  that  of  the  common  law  of  England  as  to 
what  constituted  navigable  streams  applies — whether  the 
soil  is  in  the  Crown,  or  in  the  riparian  proprietor  ad  medium 
filiim  aquae,  is  a  question  relating  to  property  and  civil 
rights,  and  by  this  Act,  therefore,  the  law  of  Canada  as  it 
was  at  the  time  of  the  passing  of  the  Act  was  declared  to 
be  the  law  of  the  Province  of  Quebec,  and  not  the  common 
law  of  England  in  that  particular.  Now,  from  the  case  of 
BoissonnauU  v.  Oliver,  Stuart's  L.  C.  App.  Ca.  564,  decided 
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in  1833,  there  is  no  doubt  that  the  river  Saiot  Lawrence 
was  a  river  the  bed  and  waters  of  which  were  vested  in 
the  Crown,  for  the  benefit  of  the  public,  according  to  the 
law  of  Canada:  that,  in  effect,  the  rule  of  the  civil  law, 
and  not  that  of  the  common  law  of  England,  which  is 
limited  to  the  extent  of  the  flux  and  reflux  of  the  tide, 
prevailed. 

Prior  then  to  the  conquest  of  Canada  from  France,  and 
since  the  conquest  hy  virtue  of  this  Statute  14  Geo.  III.  ch. 
83,  the  River  St.  Lawrence  was  within  the  rule  of  the  civil 
law,  and  not  of  the  common  law  of  England,  as  to  navigable 
rivers.  In  this  condition — that  is,  free  from  the  limitations 
and  restrictions  of  the  common  law  of  England  as  to  the 
flux  and  reflux  of  the  tide — the  River  St.  Lawrence  con- 
tinued after  Canada,  or  what  was  then  called  the  Province 
of  Quebec,  became  British  territory  ;  it  did  not  come  within 
the  operation  of  the  common  law  of  England  by  the  fact  of 
becoming  a  British  Province.  Now  the  question  is,  was 
the  effect  of  the  Imperial  Statute  31  Geo.  III.  ch.  31,  which 
divided  the  Province  of  Quebec  into  two  Provinces,  to  sub- 
ject so  much  of  the  River  St.  Lawrence  as  was  within  the 
Province  of  Upper  Canada  to  the  limitations  of  the  com- 
mon law  of  England,  and  so  much  of  it  as  was  within 
the  confines  of  Lower  Canada  to  the  rule  of  the  civil 
law,  or  the  law  of  Canada  as  it  had  been  before  and  since 
the  Conquest.  The  Statute  31  Geo.  III.  clearly,  as  it 
appears  to  me,  made  no  difference  in  this  respect.  There 
is  no  express  provision  in  the  Act  having  any  bearing  upon 
the  subject,  and  the  Act  declared  that  except  in  so  far  as 
expressly  repealed  and  varied  by  the  Act,  all  law,  statutes, 
and  ordinances  in  force  on  the  Act  coming  into  effect,  should 
continue  to  have  the  same  force  in  each  Province  as  if  the 
Province  of  Quebec  had  not  been  divided,  until  repealed  or 
varied  by  His  Majesty,  his  heirs  and  successors,  with  the 
advice  and  consent  of  the  Legislative  Councils  and  Assem- 
blies of  the  said  Provinces  respectively.  It  follows,  then, 
that  the  condition  of  the  River  St.  Lawrence,  as  being  free 
from  the  restrictions  and  limitations  of  the  common  law  of 
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England,  and  being  subject  to  the  rule  of  the  civil  law,  was 
precisely  the  same  within  the  limits  constituting  Upper 
Canada  after  the  Act  creating  the  Province  of  Upper  Cana- 
da as  it  had  been  before,  and  that  this  condition  has  still 
continued  the  same  until  the  present  day,  unless  it  be  by 
reason  of  some  Act  of  the  Legislature  of  the  Province  of 
Upper  Canada,  or  of  the  Province  of  Canada  since  the 
union. 

Did  then  the  Provincial  Statute  32  Geo.  III.  ch.  1,  make 
any  difference  in  this  respect,  by  reason  of  the  enactment 
that  "  The  authority  of  the  said  laws  of  Canada,  and  every 
part  thereof,  as  forming  a  rule  of  decision  in  all  matters  of 
controversy  relative  to  property  and  civil  rights,  shall  be 
annulled,  made  void  and  abolished,  throughout  this  Pro- 
vince, and  that  the  said  laws,  nor  any  part  thereof,  as  such, 
shall  be  of  any  force  or  authority  within  the  said  Province, 
nor  binding  on  any  of  the  inhabitants  thereof;"  and  "  That 
from  and  after  the  passing  of  this  Act,  in  all  matters  of 
controversy  relative  to  property  and  civil  rights,  resort 
shall  be  had  to  the  laws  of  England  as  the  rule  for  the  deci- 
sion of  the  same." 

Prior  to  the  passing  of  this  Act  the  bed  of  the  River  St. 
Lawrence  was  vested  in  the  Crown  for  the  public  use  and 
benefit,  as  a  navigable  river  within  the  meaning  of  that 
term  as  understood  by  the  civil  law,  and  not  affected  by 
the  rule  of  the  common  law  of  England  ;  and  a  grant  by  the 
Crown  wherein  land  should  be  described  as  being  bounded 
by  the  water's  edge,  or  the  bank  of  the  river,  or  such  like 
expressions,  would  not  pass  ad  medium  filum  aquce,  as  it 
would  in  rivers  above  the  flux  and  reflux  of  the  tide  by  the 
common  law  of  England.  The  question  then  is,  can  and 
does  the  Provincial  Statute  so  alter  the  character  in  which 
the  bed  of  the  river  St.  Lawrence  is  held  by  the  Crown 
since  the  passing  of  that  Act  in  Upper  Canada,  as  that  a 
grant  by  the  Crown  of  lands  bordering  on  the  river  by  the 
words,  "  along  the  water's  edge,"  or  "  the  bank  of  the  river," 
or  "  along  the  river,"  or  such  like,  would  convey  the  bed  of 
the  river  ad  medium  filum  aquce,  subject  to  an  easement 
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in  the  public  of  navigating  on  the  waters,  but  divesting 
the  Crown  of  its  estate  in  the  bed  of  the  river  ? 

Is  the  lanofuaore  of  this  Provincial  Statute  sufficient, 
and  is  its  object,  to  introduce  this  rule  of  the  common  law 
as  to  navigable  rivers,  which  when  applied  to  rivers  in  an 
insular  country  such  as  England  may  be  perfectly  consis- 
tent with  reason  and  common  sense,  but  which  is  neither 
comformable  to  reason  or  common  sense  when  applied  to 
such  a  river  as  the  St.  Lawrence,  which  is  not  only  a 
highwa}^  dividing  the  territories  of  different  nations  for  the 
greater  part  of  its  extent,  but  which  traverses  more  than 
half  a  continent,  and  with  a  little  assistance  from  art  is 
navigable  for  vessels  navigating  the  ocean  for  more  than 
1500  miles  above  tide  waters,  and  which  in  its  course  forms 
lakes  more  than  100  miles  in  width  ? 

If  this  Provincial  Act  has  had  this  effect,  then  it  is  clear 
that  words  which  before  the  passing  of  the  Act  would  have 
been  insufficient  to  divest  the  Crown  of  its  property  in  the 
bed  of  the  river,  would  since  the  passing  of  the  Act  be 
sufficient  for  that  purpose.  Whether  or  not  this  Provincial 
Statute  could  affect  the  property  of  the  Crown,  or  whether 
the  saving  clause,  which  enacts  that  the  Act  shall  not  ex- 
tend to  extinguish  or  otherwise  affect  any  existing  right 
within  the  said  Province,  would  or  not  be  sufficient  to 
prevent  its  having  any  effect  to  alter  the  existing  character 
in  which  the  bed  of  the  Eiver  St.  Lawrence  was  then 
vested  in  the  Crown  in  virtue  of  the  Imperial  Statute  14 
George  III.,  it  seems  to  me  to  be  unnecesssary  to  enquire, 
for  we  have  abundant  evidence  from  other  Acts  of  the 
Legislature  that  the  Legislature  has  always  been  of  opinion 
that  the  Act  had  no  such  effect. 

The  contention  is,  that  by  force  of  the  rule  above  referred 
to  of  the  common  law  of  England,  the  letters  patent  for 
lots  31  and  32  in  the  1st  concession  of  the  Township  of 
Cornwall,  conveyed  to  the  grantee  thereof  to  the  middle 
thread  of  the  channel  of  the  Eiver  St.  Lawrence  in  front 
of  these  lots.  The  letters  patent  have  been  produced  in 
evidence. 


246         COMMON  PLEAS,  EASTER  TERM,  86  VIC,  1873. 


By  letters  patent  bearing  date  the  11th  of  November, 
1803,  the  west  half  of  lot  number  thirty-one,  and  the  east 
quarter  of  lot  number  thirty-two,  in  the  first  concession  of 
the  Township  of  Cornwall,  were  granted  to  John  Dixson, 
the  plaintiffs'  ancestor,  in  fee  simple,  by  the  following  de- 
scription :  namely,  "  Commencing  in  front  upon  the  River  St. 
Lawrence,  at  the  centre  of  the  said  lot  number  thirty-one  ; 
then  north  twenty-four  degi'ees  west  one  hundred  and 
thirty-eight  chains,  more  or  less,  to  the  allowance  for  road 
in  rear  of  the  said  concession  ;  then  south  sixty-eight 
west  fourteen  chains,  twenty-five  links,  more  or  less,  to 
the  centre  of  the  east  half  of  lot  number  thirty-two  ;  then 
south  twenty-four  degrees  east#to  the  River  St.  Lawrence  ; 
thence  easterly  along  the  water's  edge  to  the  place  of  be- 
ginning." And  by  letters  patent,  bearing  date  the  4th  day 
of  November  in  the  same  year,  the  west  three-quarters  of 
lot  number  thirty-two  in  the  first  concession  of  the  Town- 
ship of  Cornwall  were  granted  to  David  Sheek,  under 
whom  the  plaintiffs  claim,  by  the  following  description : 
namely,  "Commencing  in  front  upon  the  River  St.  Lawrence, 
at  the  south-east  angle  of  the  said  tract,  and  at  the  western 
limit  of  the  tract  granted  to  John  Dixson ;  then  north 
twenty-four  degrees  west  one  hundred  and  thirty-eight 
chains,  more  or  less,  to  the  allowance  for  the  road  in  rear 
of  said  concession  ;  then  south  sixty -six  degrees  west  four- 
teen chains  twenty-five  links,  more  or  less,  to  the  limit 
between  lots  number  thirty-two  and  thirty-three ;  then 
south  twenty-four  degrees  east  to  the  River  St.  Lawrence  ; 
thence  easterly  along  the  water's  edge  to  the  place  of 
beginning." 

Now  if  the  lands  granted  by  these  letters  patent  conveyed 
the  bed  of  the  river  ad  medium  fihiDi  aquw,  then  the  bed 
of  the  river  so  granted  formed  at  the  time  these  letters 
patent  were  granted  parts  of  lots  31  and  32  in  the  first 
concession  of  the  Township  of  Cornwall;  but  the  Town- 
ship of  Cornwall,  as  well  as  the  other  townships  on  the 
Lawrence  below  Kingston,  must  have  been  surveyed  under 
the  provisions  of  the  ordinance  of  Quebec,  25  Geo.  III.  ch. 
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3,  for  until  59  Geo.  III.  ch.  14,  no  other  provision  regula- 
ting surveys  was  made  in  Upper  Canada. 

By  the  6th  section  gf  the  above  Ordinance  it  was  enacted, 
"  That  all  and  every  surveyor,  who  shall  survey  or  measure 
lands,  shall  plainly  mark  and  bound  the  lands  so  measured.  *  *. 
And  that  under  every  boundary  mark  shall  be  placed  pieces 
of  brick,  or  dross  of  iron,  or  pieces  of  earthen  ware,  con- 
formable to  the  custom  of  the  country  in  like  cases."  The 
Upper  Canada  Statute  38  Geo.  III.  ch.  ], enacted  "That 
stone  monuments,  or  monuments  of  other  durable  materials, 
shall  be  placed  at  the  several  corners,  governing  points,  or 
offsets  of  every  township  that  hath  been  surveyed,  or  may 
hereafter  be  surveyed ;  and  also,  at  each  end  of  the  several 
concession  lines  of  such  townships ;  and  that  lines  from 
monuments  so  erected,  or  to  he  erected,  be  taken  and  con- 
sidered as  the  permanent  boundary  lines  of  such  townships 
and  concessions  respectively." 

We  have  not  before  us  particulars  of  the  original 
surve}^  of  the  Township  of  Cornwall,  but  it  is  apparent 
that  in  accordance  with  the  provisions  as  to  surveys, 
the  original  posts  marking  the  first  concession  of  the 
Township  of  Cornwall,  and  the  present  angles  of  the 
towship,  must  have  been  planted  on  the  dry  land  at 
the  margin  of  the  river,  and  that  this  was  so  is  recognised 
by  the  Legislature,  for  in  the  year  1831  we  find  the  Act 
2  Wm.  IV.  ch.  2,  passed,  which  recites  that,  "  Whereas  in 
the  several  statutes  passed  for  the  division  of  this  Province 
into  Counties  and  Districts,  express  provision  has  not  been 
made  respecting  the  navigable  and  other  waters  lying 
within  the  limits  of  this  Province,  but  not  included  luithin 
the  boundaries  of  any  surveyed  townshi'p,  and  doubts  may 
therefore  arise  respecting  the  jurisdiction  over  offences 
committed  upon  such  waters,  and  it  is  expedient  to  remove 
such  doubts."  And  it  was  therefore  enacted, "  That  the  lakes, 
rivers,  and  other  waters  in  this  Province  which  are  not 
comprehended  within  the  defined  limits  of  any  town, 
township  or  county,  shall  and  may  be  taken  to  be  and  are 
hereby  declared  to  be  parts  of  that  district,  respectively, 
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within  the  exterior  side  lines  of  which  any  such  lake,  river^ 
and  other  water  would  lie  and  be,  if  such  exterior  side 
lines  were  produced  in  that  direction  to  the  utmost  limits 
of  this  Province."  And  "That  all  crimes  and  offences  com- 
mitted in  or  upon  any  of  the  said  waters  may  be  enquired 
of  and  tried  within  any  District  lying  adjacent  to  such 
waters." 

And  by  the  Act  38  Geo.  III.  ch.  5,  it  had  been  enacted, 
amongst  other  things,  sec.  2,  "  That  the  townships  of  Corn- 
wall, Osnaburg,  Finch,  and  Roxburg,  together  with  such 
of  the  islands  in  the  River  Saint  Lawrence  as  are  wholly 
or  in  greater  part  opposite  thereto;" — that  is,  opposite  to, 
not  in,  the  Townships  of  Cornwall,  Szc, — "  shall  constitute 
and  form  the  County  of  Stormont."  And,  sec.  6,  "That  the 
Counties  of  Glengarry,  Stormont,  Dundas,  Prescott,  and 
Russell,  do  constitute  and  form  the  Eastern  District." 

The  plain  effect  then,  as  it  appears  to  me,  of  2  Wm.  IV. 
ch.  2,  was  to  declare  that  the  land  covered  by  the  waters 
of  the  River  St.  Lawrence  opposite  to  the  Townships 
of  Cornwall,  Osnaburg,  Finch,  and  Roxburg,  instead 
of  being  held  within  those  toiunships  respectively,  was 
within  the  Eastern  District — within  the  District,  but 
extra  township  lands  altogether.  It  w^as  not  until  the 
passing  of  the  Act  14  &  15  Vic.  ch.  5,  that  these  waters 
were  made  parts  of  the  tovvnships  adjacent.  Sec.  11  of 
that  Act  enacted  "  That  the  limits  of  all  the  townships 
lying  on  the  River  St.  Lawrence,  Lake  Ontario,  the  River 
Niagara,  Lake  Erie,  the  River  Detroit,  Lake  St.  Clair,  the 
River  St.  Clair,  or  Lake  Huron,  shalj  extend  to  the  boun- 
dary of  the  Province  in  such  lake  or  river,  in  prolongation 
.  of  the  outlines  of  each  township  respectively;  and  such  town- 
ships shall  also  include  all  the  islands  not  herein  otherwise 
provided  for,  the  whole  or  the  greater  part  of  which  shaU 
be  comprised  within  the  said  outlines  so  prolonged."  This 
provision  is  continued  by  the  Consol.  Stat.  U.C.  ch.  8.  Now 
the  effect  of  the  provision  first  enacted  by  2  Wm.  IV.  ch.  2, 
with  a  view  to  providing  a  venue  for  the  trial  of  offences 
committed  on  these  navigable  waters,  is,  to  make  the  bed  of 
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the  river  to  be  part  of  that  townsliip  whose  outer  lines,  if 
prolonged  to  the  extreme  limit  of  the  Province,  would 
comprise  it,  but  not  to  make  the  bed  of  the  river  part  of 
any  lot :  so  that  although  the  land  in  this  declaration 
claimed  to  be  part  of  lots  81  and  32  in  the  first  concession 
of  the  Township  of  Cornwall,  is  now  by  force  of  the 
Statute  14  &  15  Vic.  ch.  5,  consolidated  in  Consol.  Stat.  U.  C. 
ch.  3,  part  of  the  Township  of  Cornwall,  it  is  not  part  of  lots 
81  or  32,  nor  is  it  indeed  part  of  any  lot  in  any  concession. 

That  the  River  St.  Lawrence  was  always  regarded  as  a 
public  navigable  river  above  tide  waters  appears  also  from 
an  Ordinance  of  the  Province  of  Quebec,  namely,  28  Geo. 
III.  ch.  9 ;  sec.  5  of  which  Ordinance  enacted  "  That  the 
necessary  and  convenient  puhlic  winter  roads  across  the  St. 
Lawrence  leading  to  the  Towns  of  Quebec,  Three  Rivers 
and  Montreal,  shall  be  traced,  made,  kept  up,  and  beaconed 
by  the  inhabitants  accustomed  to  make  the  same  ;  and  all 
other  winter  roads  across  the  River  St.  Lawrence  and  other 
rivers,  shall  be  made,  kept  up,  and  beaconed  by  the  inhabi- 
tants according  to  ancient  custom.  And  all  winter  roads  on 
the  ice  along  the  said  river  or  any  other  river  in  the  Pro- 
vince, shaU  be  traced,  made,  kept  up  and  beaconed  by  the 
persons  who  are  compellable  to  make  the  land  roads  along 
the  said  river  or  rivers.  And  the  Ordinance  28  Geo.  III. 
ch.  3,  imposed  a  penalty  of  £5  on  the  residents  claim- 
ing the  land  on  the  shores  of  the  St.  Lawrence  within 
one  league  of  any  tree  lying  in  the  river,  and  incon- 
venient to  the  navigation  thereof,  westward  of  the  eastern 
boundaries  of  the  Township  of  Lancaster,  who  should 
neglect  to  remove  any  such  obstruction  by  the  15th  of  July 
then  next.  Then  the  23  Vic.  ch.  2,  sec.  35,  recites,  "Whereas 
doubts  have  been  entertained  as  to  the  power  vested  in  the 
Crown  to  dispose  of  and  grant  water  lots  in  the  harbors, 
rivers,  and  other  navigable  waters  in  Upper  Canada,  and  it 
is  desirable  to  set  at  rest  any  question  which  might  arise 
in  reference  thereto."  The  doubt  was  not  whether  the 
land  covered  with  the  waters  of  the  navigable  rivers  in 
Upper  Canada  had  passed  by  the  grants  to  the  riparian 
32 — VOL.  XXIII  CP. 
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proprietors,  but  whether  the  Crown  could  by  a  special 
grant  as  of  land  covered  with  water,  divest  itself  of  the 
alveus  of  the  navigable  waters ;  and  the  section  declares 
and  enacts  that  it  has  been  heretofore,  and  shall  be  here- 
after, lawful  for  the  Governor  in  Council  to  authorize  sales 
of  such  water  lots — that  is,  qua  water  lots — under  such  con- 
ditions as  it  has  been  or  may  be  deemed  necessary  to  im- 
pose. 

These  several  enactments  appear  to  me  to  convey  plain 
legislative  declarations,  both  before  and  since  the  Province 
of  Upper  Canada  was  constituted,  that  the  River  St. 
Lawrence  and  the  great  chain  of  lakes  in  its  course,  from 
its  source  to  the  sea,  were  and  are  public  navigable  rivers, 
the  bed  of  which  has  not  passed  and  does  not  pass  under 
the  rule  of  the  common  law  of  England  ad  medium  filum 
aquce  to  the  riparian  proprietors,  but  is  vested  in  the  Crown 
for  the  use,  benefit,  and  enjoyment  of  the  public  as  public 
navigable  waters,  and  that  they  are  now  just  as  much  so, 
and  in  precisely  the  same  position  in  that  respect  since 
the  passing  of  the  Imperial  Act  31  Geo.  III.  ch.  3,  as  they 
were  before. 

We  come  to  the  conclusion,  therefore,  that  no  part  of  the 
lands  described  in  the  first  or  second  counts  of  this  declara- 
tion ever  was  part  of  lots  81  or  32  in  the  first  concession 
of  the  Township  of  Cornwall,  but  that  it  was  and  is 
still  vested  in  the  Crown.  What  is  complained  of  as  a 
trespass  in  the  first  count  is  the  erection  of  a  mill  by  the 
defendant  in  the  bed  of  the  River  St.  Lawrence,  the  soil  of 
which  is  in  Her  Majesty,  and  of  which  the  plaintiffs  never 
had  possession ;  for  although  the  plaintiffs  might  have  had 
possession  of  the  pier  constructed  by  those  under  whom 
they  claim  out  into  the  river,  so  as  to  maintain  trespass 
against  a  stranger  for  any  actual  entry  upon  it,  yet  such 
possession  of  the  pier  would  not  draw  to  it  possession  of 
the  bed  ol  the  river  between  the  pier  and  the  canal  adja- 
cent to  the  river  ;  and  it  was  upon  the  contention  that  it 
did  that  it  was  argued  before  us  that  the  plaintiffs  were 
entitled  to  succeed  under  the  first  count,  even  though  we 
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should  be  of  opinion  that  the  bed  of  the  river  was  not  part 
of  the  lots  31  and  82. 

As  to  the  second  count,  which  relates  to  a  small  piece  of 
land  made  out  in  the  bed  of  the  river  at  some  distance  from 
the  lots  31  and  32,  and  adjacent  to  where,  for  the  conve- 
nience of  the  public,  the  Crown  has  apparently  permitted 
a  bridge  to  be  constructed  by  the  municipality  from  the 
main  land  to  Sheek's  Island,  we  find  that  this  piece  of  land 
is  also  vested  in  the  Crown,  as  being  in  the  bed  of  the  river 
unconnected  with  the  adjacent  land  constituting  the  lot 
32,  and  that  at  the  time  of  the  alleged  trespass  the  plain tifis 
had  no  possession  of  it  sufficient  to  maintain  trespass  against 
any  one. 

Some  evidence  was  gone  into  for  the  purpose  of  establish- 
ing, as  was  contended  upon  the  part  of  the  plaintiffs,  that 
this  particular  channel  of  the  St.  Lawrence  between  the 
main  land  and  Sheek's  Island,  never  was  in  fact  navi- 
gable by  reason  of  the  strength  of  the  current  there,  but 
it  resulted  in  establishing  to  our  satisfaction  that  it  was, 
and  indeed  on  the  argument  this  branch  of  the  case  was 
not  much  relied  upon. 

Our  judgment  upon  the  special  case  is,  that  judgment  be 
entered  for  the  defendant. 

Galt,  J.,  concurred. 

Hagarty,  J.,  was  not  present  when  judgment  was 
delivered. 


Judgment  for  defendant. 
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The  Beaver  and  Toronto  Mutual  Fire  Insurance 
Company  v.  Trimble. 

Mutual  Insurance  Co. — "  Re-insurance  " — Meaning  of. 

The  Toronto  Mutual  Fire  Insurance  Company  had  divided  their  business  into 
two  branches,  one  beingcalled  the  Mercantile,  in  -w  hich  both  cash  and  mutual 
policies  were  effected.  The  defendant  insured  in  the  Mercantile  branch 
on  the  mutual  principle.  After  the  amalgamation  of  that  company  with 
the  Beaver  Mutual  Fire  Insurance  Association,  the  directors  of  the  new 
company  transferred  all  cash  system  policies  in  their  Farmers'  branch  to 
the  Mercantile  branch,  crediting  the  latter  branch  at  the  same  time  with 
the  estimated  value  of  all  unexpired  cash  policies. 

Held,  that  this  was  unauthorized  :  that  it  was  not  a  "re-insurance  "  with 
any  mutual  or  other  insurance  company"  within  the  meaning  of  the 
Acts ;  and  that  the  defendant  could  not  be  assessed  for  losses  on  the 
policies  so  transferred. 

This  was  an  action  brought  to  recover  the  balance  unpaid 
on  two  premium  notes,  one  for  $140,  dated  the  6th  of 
February,  1868,  and  the  other  for  $84,  dated  the  13th  of 
March,  1869. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a  jury, 
at  Toronto,  at  the  Fall  Assizes  of  1872. 

From  the  evidence  it  appeared  that  these  promissory 
notes  were  given  as  premium  notes  on  two  policies  of 
insurance  in  The  Toronto  Mutual  Fire  Insurance  Company, 
before  the  amalgamation  of  that  company  with  The  Beaver 
Mutual  Fire  Insurance  Association,  which  took  place  on 
the  22nd  of  June,  1869,  under  the  provisions  of  32-33  Vic, 
ch.  70,  D. 

The  Toronto  Company  was  incorporated  under  the  pro- 
visions of  the  "  Act  respecting  Mutual  Insurance  Com- 
panies," Consol.  Stat.  TJ.  C.  ch.  52,  and  in  accordance  with 
the  provisions  of  that  Act  the  business  of  the  company  was 
divided  into  two  branches,  one  styled  The  Farm  branch, 
and  the  other  the  Mercantile.  The  Farm  branch  was  ex- 
clusively "Mutual;"  but  in  the  Mercantile  branch  cash 
policies  could  be  taken.  The  policies  held  by  the  defendant 
were  in  the  Mercantile  branch,  but  on  the  mutual  principle. 

The  Beaver  Mutual  Fire  Insurance  Association  was 
originally  incorporated  under  Consol.  Stat.  U.  C,  ch.  52, 
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but  in  1864  they  obtained  an  Act  27-28  Vic,  ch.  99,  by 
which,  among  other  things,  it  was  by  the  10th  section 
enacted,  that  "  The  directors  may  make  arrangements  with 
any  Mutual  or  other  Insurance  Company  for  the  re-insur- 
ance of  risks,  on  such  conditions  with  respect  to  payment 
of  premiums  thereon  as  may  be  agreed  between  them." 
During  the  same  session  an  Act  had  been  passed,  ch.  88, 
by  sec.  8  of  which  a  similar  power  was  conferred  on 
Mutual  Insurance  Companies  generally  ;  so  that  as  far  as 
the  power  to  make  contracts  of  re-insurance  was  concerned, 
the  Toronto  Company  had  the  same  powers  as  the  Beaver. 

After  the  policies  to  the  defendant  had  been  granted,  the 
two  companies  were  amalgamated  by  32-38  Vic.  ch.  70,  D., 
as  before  stated.  By  the  eighth  section  of  this  Act  the  united 
company  was  authorized  to  divide  its  business  into  three 
branches.  "  1.  The  Farmer's  Branch,  comprising  all  the 
now  existing  risks  of  the  said  The  Beaver  Mutual  Life 
Insurance  Association.  2.  The  Household  Branch.  3.  The 
The  Mercantile  Branch, — which  two  last  named  branches 
shall  comprise  all  the  now  existing  risks  of  the  said  *  The 
Toronto  Mutual  Fire  Insurance  Company.'  " 

At  the  trial  a  report  of  the  proceedings  of  the  second 
Annual  Meeting  of  the  united  Company,  held  March  21-23, 
1871,  was  put  in,  containing  a  statement  of  the  transaction 
which  had  led  to  t,he  present  litigation.  From  that  state- 
ment it  appeared  that  on  the  17th  of  August,  1870,  a  most 
disastrous  fire  occurred,  known  as  the  Ottawa  fires,  which 
devastated  a  large  tract  of  country,  and  destroyed  a  large 
amount  of  property  insured  by  the  plaintiffs,  and  it  was 
for  nonpayment  of  an  assessment  made  on  the  premium 
notes  of  the  defendant,  rendered  necessary  by  these  losses, 
that  this  action  was  brought. 

The  following  extract  from  the  report  explains  the 
contention  of  the  parties.  It  was  under  the  heading, 
"Objections  to  the  special  assessment  considered,"  and 
was  as  follows : 

"  As  doubts  have  been  raised  by  certain  parties,  not  too 
warmly  disposed  towards  the  company,  of  the  right  of 
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the  board  of  directors  to  assess  members  of  the  Mercantile 
branch  for  losses  by  fire  occurring  on  farm  property,  it 
may  be  well  to  explain  the  principles  upon  which  the 
several  branches  have  been  assessed  on  this  occasion,  and 
to  do  so,  we  must  notice  the  position  of  the  two  companies 
before  the  union  in  1869.  The  Beaver  company,  being  the 
older,  made  considerable  cash  advances  to  the  Toronto 
Company,  and  in  this  manner  invested  the  reserve 
funds  then  accruing  from  its  cash  system  policies.  When 
the  union  took  place,  it  was  found  that  the  tendency 
amongst  farmers  to  insure  on  the  cash  principle  was  becom- 
ing so  general,  that  the  board  of  directors  thought  it  prudent 
to  discontinue  issuing  cash  system  policies  in  the  Farmers' 
branch,  under  the  apprehension  that  the  predominance  of 
cash  policies  might  lead  to  serious  consequences,  should  any 
heavy  misfortune  happen  to  the  branch.  *  *  The  board 
therefore,  acting  under  legal  advice,  decided  to  re-insure  all 
their  farm  cash  risks  in  the  Mercantile  branch,  and  did  so, 
crediting  it  at  the  same  time  with  the  full  estimated  value 
of  all  unexpired  cash  policies.  They  thenceforward 
issued  all  cash  policies  in  the  Mercantile  branch,  con- 
sidering that  they  were  conferring  upon  it  a  valuable  class 
of  business,  as  is  evident  from  the  fact  that  about  $25,000 
were  thus  transferred  to  its  account  in  the  office  books, 
and  held  as  a  reserve  fund  for  future  claims  under  cash 
policies.  Hence  it  happens  that  under  cash  policies,  chiefly 
issued  since  the  union  of  the  two  companies,  no  less  than 
$34,284.63,  became  payable  to  the  Ottawa  sufferers  in  the 
Mercantile  branch  alone." 

It  was  for  an  assessment  made  to  cover  this  loss  that 
this  action  was  brought,  and  it  was  agreed  at  the  trial  that 
if  the  defendant  was  not  liable  for  this  loss,  then  the  verdict 
should  be  reduced  to  $27.78.  ^ 

At  the  trial  the  verdict  was  taken  by  consent  for  $132.50, 
the  Court  to  alter  it  as  required. 

In  Easter  Term,  1872,  McMlchael,  Q.C.,  for  defendant, 
obtained  a  rule  nisi  calling  upon  the  plaintiffs  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  verdict 
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entered  for  the  defendant,  or  a  nonsuit,  pursuant  to  the 
leave  reserved,  or  to  reduce  the  verdict  to  $27.78. 

In  Hilary  Term,  /.  H.  Cameron,  Q.  C,  and  Robinson^ 
Q.  C,  shewed  cause,  and  cited  Storms  v.  Canada  Farmers' 
MiUual  Ins.  Co.,  22  C.  P.  75 ;  White  v.  Agricultural 
Assurance  Co.,  lb.,  78. 

M.  C.  Cameron,  Q.  C,  contra. 

Galt,  J. — It  is  unnecessary  to  consider  any  question 
raised  by  the  rule,  except  the  one  relating  to  the  reduction 
of  damages,  as  the  other  objections  were  based  on  a  proof 
of  certificates  of  assessment,  which  were  abandoned  on  the 
argument. 

The  sole  question  then  is.  Was  the  defendant  liable  to  be 
assessed  for  losses  arising  from  a  re-insurance  by  the  direc- 
tors of  risks  taken  on  the  cash  system  and  transfeiTed  from 
the  Farm  branch  to  the  Mercantile  ?  At  the  trial  the 
secretary  of  the  plaintiffs  stated  that  no  by-law  was  passed 
under  the  Amalgamation  Act.  I  presume  by  this  he  means 
that  no  by-law  was  passed  before  the  losses  which  we  are 
considering ;  for  we  find  that  several  by-laws  were  passed  at 
the  meeting  held  on  the  23rd  of  March,  1871,  as  appears  by 
the  report  already  mentioned.  These  by-laws  were  not 
proved,  but  I  understand  from  the  course  taken  at  the 
trial,  and  on  the  argument  before  us,  that  we  are  to  con- 
sider the  statements  made  in  that  report  to  be  correct. 

We  are  not  informed  as  to  the  exact  difference  between 
the  two  branches  of  the  business  of  the  Toronto  Company 
at  the  time  when  the  policies  granted  to  the  defendant 
were  issued,  but  judging  from  the  eighth  section  of  the 
Amalgamation  Act,and  the  description  of  the  business  of  the 
amalgamated  company  as  shewn  by  the  fourth  by-law,  I 
think  that  the  business  of  the  Toronto  Company  was,  as  per- 
mitted by  the  eleventh  section  of  Consol.  Stat.  U.  C.  ch.  52, 
divided  into  two  branches,  one  for  the  insurance  of  isolated 
buildings  and  property  not  hazardous,  under  the  style  of  the 
Farm  branch,  and  the  other  for  insuring  buildings  and 
property  hazardous  and  not  hazardous,  under  the  style  of 
the  Mercantile  branch. 
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By  the  Amalgamation  Act,  the  company  were  empowered 
to  divide  its  business  into  three  branches,  as  ah*eady  stated, 
and  by  that  Act  what  are  called  The  Household  Branch 
and  the  Mercantile  Branch  are  expressly  declared  to  com- 
prise all  the  then  existing  risks  of  the  Toronto  Company, 
while  the  Farmers'  branch  was  to  comprise  all  the  then 
existing  risks  of  the  Beaver  Company. 

The  fourth  by-law  declares  the  business  of  the  companj' 
shall  be  separated  into  three  branches — one  to  be  called 
"  The  Farmers'  Branch,"  for  the  insurance  of  isolated 
buildings  and  property  not  hazardous;  the  second  to 
bo  -called  "  The  Household  Branch,"  for  the  insur- 
ance of  isolated  dwellings  in  villages,  towns,  and  cities ; 
and  the  third  to  be  called  "  The  Mercantile  Branch,"  for  in- 
suring buildings  and  property  hazardous  and  not  hazardous. 
Provided  that  the  board  of  directors  may  in  their  discre- 
tion, at  any  time]  unite  The  Farmers'  Branch  with  the 
Household  Branch,  under  the  former  name. 

The  secretary  stated,  "  We  had  cash  system  policies, 
which  were  called  '  Mercantile,'  and  '  Farm'  policies.  The 
Farm  Branch  was  exclusively  mutual,  the  Mercantile  could 
take  cash  policies." 

It  is  therefore  evident,  that  at  the  time  when  the  defen- 
dant accepted  these  policies,  the  business  of  the  company 
was  divided  into  two  branches,  pursuant  to  section  11  of 
ch.  52. 

Sec.  12  enacts  that,  "  The  directors  of  every  such  company 
shall  make  a  scale  of  risks  for  each  branch."  And  sec.  13 
enacts  that,  Members  of  any  such  company  insuring  in 
one  branch  shall  not  be  liable  for  any  claims  on  the  other 
branch." 

Under  the  provisions  of  this  Act  the  defendant  would 
not  have  been  responsible  for  any  loss  in  the  Farm  Branch 
at  the  time  when  he  became  a  member  of  the  Toronto 
Company. 

It  is  quite  clear  that  the  claim  against  the  defendant 
arose  from  the  directors  re-insuring  all  their  Farm  cash 
risks  in  the  Mercantile  Branch,  and  the  power  of  the 
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directors  to  make  such  re-insurance,  is  the  point  to  be 
determined  by  us. 

By  sec.  10  of  27-28  Vic,  ch.  99,  the  special  Act  con- 
ferring additional  powers  on  The  Beaver  Mutual  Life 
Insurance  Association,  the  directors  were  authorized  to 
"  make  arrangements  with  any  Mutual  or  other  Insurance 
Company  for  the  re-insurance  of  risks,  on  such  con- 
ditions with  respect  to  payment  of  premiums  thereon  as 
may  be  agreed  between  them."  This  is  in  principle  the 
same  as  sec.  8,  of  27-28  Vic,  ch.  38,  an  Act  passed  during 
the  same  session  and  entituled,  "  An  Act  to  amend  the  Act 
respecting  Mutual  Insurance  Companies,"  which  of  course 
applied  to  The  Toronto  Mutual  Insurance  Company.  Sec. 
8,  being,  "  Any  Mutual  Insurance  Company,  incorporated 
under  the  said  Act"  (Consol.  Stat.  U.  C.  ch.  52,)  "  may 
make  and  effect  contracts  of  insurance,  for  the  purpose  of 
re-insurance  with  any  other  insurance  Company,  incor- 
porated by  or  under  any  Statute  of  this  Province,  or  of 
the  Imperial  Parliament,  against  loss  or  damage  by  fire,"  &c. 

R  is  quite  clear  to  me  that  what  the  Legislature  intended 
was,  that  any  Mutual  Insurance  Company  might  re-insure 
with  any  other  company,  not  that  they  might,  at  the  will 
of  the  directors,  without  any  consent  of  the  members, 
change  the  whole  character  of  the  risks  held  by  them- 
selves, by  transferring,  at  their  own  will  and  pleasure,  the 
cash  premium  policies  to  the  Mutual  Branch. 

It  is,  I  think,  very  much  to  be  regretted  that  Mutual  In- 
surance Companies  should  be  permitted  to  take  these  cash 
premiums,  except  in  cases  where,  in  addition  to  the 
ordinary  business  of  a  Mutual  Company,  they  had  a 
guarantee  fund  or  proprietary  capital  to  afford  some  security 
to  their  policy  holders. 

In  the  case  before  us  no  such  capital  appears  to  have 
existed,  and  from  the  statement  made  in  the  report,  to 
which  reference  has  been  made,  the  directors  became 
alarmed  at  the  amount  of  their  risks  which  had  no  capital 
to  fall  back  on  in  case  of  a  serious  loss,  and  to  provide  that 
security  they  re-insured  them  in  one  of  the  other  branches 
of  their  own  company. 

33— VOL.  XXIII  CP. 
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In  my  opinion  they  had  no  power  to  do  so.  The  Statute 
expressly  says  "  with  any  other  "  company ;  and  it  appears 
to  me  that  to  give  effect  to  the  contention  of  the  plaintiffs, 
would  be  to  sanction  a  proceeding  entirely  at  variance  with 
the  principle  on  which  the  defendant  became  a  member  of 
the  company. 

The  rule  will  be  absolute  to  reduce  the  verdict  to 
$27.78 

GwYNNE,  J. — The  sole  contention  on  the  part  of  the 
plaintiffs  in  support  of  a  verdict  for  any  greater  sum  than 
$27.78,  was  that  the  transaction  whereby  the  plaintifis 
credited  the  Mercantile  Branch  Mutual  Policies,  in  which 
branch  and  of  which  nature  the  defendants'  policies  were, 
with  a  proportion  of  the  cash  premiums  received  upon  the 
cash  premium  policies  in  the  Farmers'  branch,  in  which 
branch  and  of  which  description  were  the  policies  issued 
to  the  persons  who  suffered  loss  by  the  Ottawa  fires,  and 
charged  the  mutual  policy  holders  in  the  Mercantile 
Branch  with  a  portion  of  the  losses  suffered  at  such  fires  by 
the  cash  premium  policy  holders  in  the  Farmers'  Branch, 
constituted  a  re-insurance.  But  to  a  contract  of  re-insur- 
ance, like  any  other  contract,  there  must  be  two  indepen- 
dent parties,  namely,  the  original  insurer  and  the  re-insucer, 
and  what  the  contract  is,  must  appear  by  a  policy  of  re- 
insurance. The  plaintiffs  could  not  fill  both  characters, 
and  execute  a  policy  as  re-insurers  to  themselves  as  the 
original  insurers.  That  such  a  policy  was  in  fact  executed  I 
do  not  understand  to  be  contended ;  but  it  is  contended  that 
the  plaintiffs  are  entitled  to  assess  the  defendant  as  if  such 
a  contract  had  been  executed  ;  but  such  a  contract  could 
not  be  executed  so  as  to  have  any  validity  in  law.  The 
directors,  who  are  the  agents  in  such  case  of  the  insurer 
and  the  re-insurer,  could  enter  into  no  binding  contract. 
See  Utica-  Insurance  Co.  v.  Toledo  Insurance  Co.,  17 
Barbour  132. 

What  is  called  re-insurance  in  the  case  before  us,  seems, 
to  me  to  be  nothing  but  an  attempt  to  make  the  defendant, 
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who  holds  policies  in  the  Mutual  Branch,  liable  to  an 
extent  that  he  was  not  liable  when  he  entered  into  his  con- 
tract ;  to  extend  his  liability  beyond  its  original  limit  with- 
out any  consent  upon  his  part,  which  it  was  not  competent 
for  the  directors  of  the  plaintiffs,  upon  there  own  mere 
motion,  to  do. 

I  concur,  therefore,  that  the  rule  should  be  made  absolute 
for  reducing  the  verdict  to  $27.78. 

Hag  ARTY,  C.  J.,  was  not  present  when  judgment  was 
delivered. 


Rule  absolute. 
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MEMORANDA. 

In  the  vacation  preceding  this  term,  on  the  28th  Feb- 
ruary, Angus  Morrison,  George  Robinson  VanNorman, 
George  Eyre  Henderson,  Edward  Fitzgerald,  Thomas 
HoDGiNS,  and  John  Hoskin,  were  appointed  Her  Majesty's 
Counsel  for  Ontario  by  His  Excellency  the  Governor 
General. 


Daring  this  term  the  following  gentlemen  were  called 
to  the  Bar  : — 

Charles  Victor  Warmoll,  Ralph  Hamilton  Caddy, 
Hugh  Matheson,  Harry  Vincent,  James  Reeve,  Michael 
Brennan,  Samuel  Platt,  William  Macdiarmid,  Robert 
Baldwin  Carman,  Charles  Robert  Webster  Biggar, 
George  Allan  Mackenzie,  James  Stafford  Kirk- 
patrick,  Henry  James  Morgan, 
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MICHAELMAS  TERM,  37  VICTORIA,  1873. 

{Novemb*,r  \lth  to  December  Qth^) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.J. 
"        Thomas  Galt,  J.  (a) 


Major  v.  McKenzie. 

31  Vie.  ch.  24,  0.— Certificate  for  costs. 

In  an  action  for  breach  of  promise  of  marriage,  a  certificate  for  full  costs 
under  31  Vic.  ch.  24,  sec.  1,  was  moved  for  at  the  trial,  and  refused; 
but  some  seven  weeks  afterwards  the  plaintiff  applied  for  and  obtained  a 
certificate  under  the  same  section,  to  prevent  the  defendant  from  setting 
oflF  costs. 

The  certificate  was  set  aside,  for— 1.  Sec.  1  which  only  authorizes  such  a 
certificate  in  actions  "of  trespass  or  trespass  on  the  case,"  does  not 
extend  to  actions  of  contract,  like  the  present ;  and,  2.  As  the  certifi- 
cate granted  was  not  applied  for  at  the  trial,  nor  the  consideration 
thereof  postponed,  it  was  granted  too  late. 

This  was  an  action  for  breach  of  promise  of  marriage, 
tried  before  Galt,  J.,  and  a  jury,  at  Toronto,  in  which  the 
plaintiff  recovered  a  verdict  with  $50  damages. 

At  the  trial,  the  counsel  for  the  plaintiff  applied  for  a 
certificate  for  costs,  which  was  refused,  nothing  being  then 
said  about  any  other  certificate.  Seven  weeks  afterwards 
the  plaintiff  applied  to  the  Judge  for  a  certificate  to  pre- 
vent the  defendant  from  setting  off  costs,  which  certificate 
was  granted  on  the  28rd  of  May,  1873;  the  trial  having - 
taken  place  on  the  2nd  April. 


(a)  GwYNNE,  J.,  took  no  part  in  the  proceedings  of  this  term,  being 
absent  on  leave. 
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Id  Easter  Term  last,  McKenzie,  Q.  C,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  this  certificate 
should  not  be  rescinded,  on  the  ground  that  the  said  Judge 
had  no  authority  to  grant  such  certificate,  in  this,  that  the 
statute  restricts  the  right  of  granting  such  certificates  to 
actions  of  trespass  and  trespass  on  the  case ;  and  on  the 
ground  that  the  application  was  not  made  at  the  trial  for 
such  certificate  ;  and  on  the  ground  that  the  learned  Judge 
refused  to  entertain  the  application  made  to  him  for  a  certi- 
ficate for  costs  at  the  trial,  and  did  not  postpone  at  the  trial 
the  consideration  of  granting  or  refusing  the  said  certificate 
to  any  future  time,  but  refused  thg  application  then  made 
to  him  in  regard  to  costs. 

In  this  term,  J.  E.  Robertson  shewed  cause.  It  is  said 
that  the  plaintiff  is  not  entitled  to  a  certificate  under  31 
Vic.  ch.  24,,  sec.  1,  0.,  the  Act  amending  the  C.  L.  P.  Act, 
as  the  action  is  not  one  of  trespass  or  trespass  on  the  case ; 
but  it  is  laid  down  in  Stephen  on  Pleading,  6th  ed.,  17,  that, 
"  The  action  of  trespass  upon  the  case,  (or  case  as  it  is  now 
usually  called),  lies  where  a  party  sues  for  damages  for  any 
wrong  or  cause  of  complaint  to  which  covenant  or  trespass 
will  not  apply,"  and  this  would  include  an  action  like  the 
present.  But  even  if  trespass  on  the  case  would  not  include 
this  action,  the  plaintiff  should  be  pJlowed  a  certificate 
under  the  Srd  sub-section  of  section  2, — namely,  a  certifi- 
cate to  entitle  the  plaintiff  to  County  Court  costs,  and 
this  would  prevent  the  defendant  from  setting  off  costs : 
Moore  v.  Price  et  al,  5  P.  R.  9  ;  Wise  v.  Heiuson,  et  al.,  1 
P.  R.  232.  The  next  point  raised  is,  that  the  learned  Judge 
having  refused  the  application  at  the  trial,  and  not  having 
postponed  the  consideration  of  the  same  to  a  future  day 
had  no  power  to  grant  a  certificate  at  all.  There  was 
however  no  such  refusal,  but  the  consideration  thereof  was 
in  fact  postponed. 

McKenzie,  Q.  C,  contra.  As  to  the  first  objection,  the 
31  Vic.  ch.  24,  sec.  1,  only  authorizes  a  certificate  to  be 
granted  in  actions  of  trespass  and  trespass  on  the  case, 
namely,  actions  for  grievances  or  torts,  as,  for  instance,  an 
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action  for  infringement  of  a  patent,  libel,  &c. ;  but  does 
not  extend  to  actions  of  assumpsit,  and  therefore  would 
not  include  an  action  like  the  present  :  Morison  et  al  v. 
Salmon,  10  L.  J.  N.  S.  C.  P.  91 ;  Cfiitty  Arch.  Prac,  12th 
ed.,  vol.  i.,  469-70 ;  Harrison's  C.  L.  P.  Act,  2nd  ed.,  426-7. 
The  next  point  is,  that  under  the  Act  the  certificate 
must  be  granted  immediately  after  the  verdict  has  been 
rendered,  or  at  such  future  time  as  the  J udge  may  post- 
pone the  consideration  thereof;  and  in  the  interpretation 
of  the  words,  "immediately  afterwards"  in  the  Imperial 
Statute,  3  &  4  Vic.  ch.  24,  sec.  2,  it  was  held  in  an  action  for 
slander,  where  the  verdict  was  for  Is.,  but  no  certificate 
was  asked  for  or  granted  until  ten  days  after  the  trial, 
that  it  was  clearly  too  late  and  must  be  set  aside : 
Forsdike  v.  Stone,  L.  R.  3  C.  P.  607.  *  Here  more 
than  seven  weeks  had  elapsed,  and  as  the  Judge  did  not 
at  the  time  postpone  the  consideration  of  granting  or 
refusing  it,  so  as  to  enable  him  to  subsequently  grant  it 
under  the  statute,  there  was  clearly  no  power  to 
give  the  certificate  granted ;  and  for  the  same  reason 
the  certificate  now  asked  for  under  sec.  2  sub-sec.  3  must 
be  refused. 

Galt,  J. — By  section  324  of  the  Common  Law  Proce- 
dure  Act,  1859  :  "  If  the  plaintiff  in  any  action  of  trespass 
or  trespass  on  the  case,  recovers  by  the  verdict  of  a  jury 
less  damages  than  eight  dollars,  such  plaintiff  shall  not  be 
entitled  to  recover  in  respect  of  such  verdict  any  costs 
whatever,  whether  the  verdict  be  given  on  an  issue  tried 
or  judgment  has  passed  by  default,  unless  the  Judge  or 
presiding  officer  before  whom  such  verdict  is  obtained 
immediately  afterwards  certifies  on  the  back  of  the  re- 
cord that  the  action  has  really  been  brought  to  try  a 
right  besides  the  right  to  recover  damages  for  the  tres- 
pass or  grievance  complained  of,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  has  been  brought 
was  wilful  and  malicious." 

It  appears  to  me  that  the  action  of  trespass  on  the 
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case,  referred  to  in  the  foregoing  section,  has  reference 
to  actions  brought  for  grievances,  i.  e.,  actions  for  torts, 
and  not  to  actions  of  assumpsit.  See  the  cases  collected 
in  Harrison's  C.  L.  P.  Act,  2nd  ed.,  426,  note  p. 

This  section  was  repealed  by  31  Vic.  ch.  24,  sec.  1, 
and  the  following  substituted  for  it:  If  the  plaintift', 
in  any  action  of  trespass  or  trespass  on  the  case,  recovers 
by  the  verdict  of  a  jury  less  damages  than  eight  dollars, 
such  plaintift  shall  not  be  entitled  to  recover,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  the  verdict 
be  given  on  an  issue  tried,  or  judgment  has  passed  by 
default,  unless  the  Judge  or  presiding  officer,  before  whom 
such  verdict  is  obtained,  immediately  afterwards,  or  at 
any  future  time  to  which  he  may  postpone  the  consider- 
ation of  the  matter,  certifies  on  the  back  of  the  record  in 
the  form  hereinafter  prescribed,  to  entitle  the  plaintiff  to 
full  costs ;  and  in  case  such  certificate  be  not  granted, 
then  the  defendant  in  such  action  shall  be  entitled  to 
set  off*  his  costs  against  such  verdict  and  recover  judg- 
ment and  issue  execution  against  the  plaintiff*  for  the 
balance  of  such  costs  as  between  attorney  and  client, 
unless  the  said  judge  or  presiding  officer  shall  certify 
as  hereinafter  provided  upon  the  record,  in  manner  afore- 
said, that  the  defendant  is  not  entitled  to  recover  his 
costs  in  the  cause  against  the  plaintiff"." 

It  will  be  observed  that  the  above  section  differs  in 
several  material  respects  from  the  one  for  which  it  is 
substituted.  In  the  first  place,  it  authorizes  the  Judge 
to  postpone  the  consideration  of  the  certificate.  Secondly, 
the  form  of  the  certificate  is  entirely  changed  ;  all  that 
is  required  is,  that  the  Judge  shall  give  a  certificate  in 
the  following  form  :  "  I  certify  to  entitle  the  plaintiff"  to 
full  costs."  Thirdly,  it  entitles  the  defendant,  in  case 
such  certificate  be  not  granted,  to  set  off"  his  costs  against 
such  verdict,  and  recover  judgment  and  issue  execution 
against  the  plaintiff"  for  the  balance  of  such  costs  as 
between  attorney  and  client,  unless  the  Judge  certifies 
that  the  defendant  is  not  entitled  to  recover  his  costs  in 
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the  cause  against  the  plaintiff.  The  certificate  is  in  the 
following  form  :  I  certify  to  prevent  the  defendant  de- 
ducting costs." 

The  result  appears  to  be,  that  in  actions  of  trespass  and 
trespass  on  the  case,  (the  latter  being  confined  to  actions 
for  torts  as  aforesaid,  for  in  this  respect  both  sections  are 
the  same,  as  appears  to  us  as  hereinafter  mentioned,)  where 
the  plaintiff  obtains  a  verdict  for  less  than  eight  dollars, 
the  plaintifi'is  entitled  to  no  costs,  unless  the  Judge  certi- 
fies for  full  costs  immediately  after  the  verdict,  or  at  any 
future  time  to  which  he  may  postpone  the  consideration  of 
the  matter ;  and  the  defendant  is  entitled  to  tax  his  costs 
against  the  plaintiff,  unless  the  Judge  certifies  to  deprive 
him  of  costs. 

As  there  was  no  provision  in  the  original  section  author- 
izing the  defendant  to  tax  his  costs  against  the  plaintiff,  it 
was  unnecessary  in  that  section  to  authorize  the  Judge  to 
certify  to  deprive  him  of  this  right.  In  both  it  appears 
necessary  that  the  application  should  be  made  to  the  Judge 
immediately  after  the  verdict,  but  by  the  latter,  if  the 
Judge  does  not  then  decide,  he  may  reserve  the  consider- 
ation of  the  question. 

By  section  328  of  the  Act  of  1859,  "  In  case  a  suit  of  the 
proper  competence  of  a  County  Court  be  brought  in  either 
of  the  Superior  Courts  of  Common  Law,  or  in  case  a  suit 
of  the  proper  competence  of  a  Division  Court  be  brought 
in  either  of  such  Superior  Courts  or  in  a  County  Court, 
the  defendant  shall  be  liable  to  County  Court  costs  or  to 
Division  Court  costs  only  {as  the  case  may  he),  unless  the 
Judge  who  presides  at  the  trial  of  the  cause  certifies  in 
open  Court  immediately  after  the  verdict  has  been  recor- 
ded, that  it  is  a  fit  cause  to  be  withdrawn  from  the  County 
Court  or  Division  Court,  {as  the  case  may  he,)  and  brought 
in  the  Superior  Court  or  a  County  Court,  (as  the  case  may 
be,)  and  if  the  Judge  does  not  so  certify,  so  much  of  the 
defendant's  costs  taxed  as  between  client  and  attorney  as 
exceed  the  taxable  costs  of  defence  which  would  have  been 
incurred  in  the  County  Court  or  Division  Court,  shall,  in 
34— VOL.  XXIII  CP. 
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entering  judgment,  be  set  off  and  allowed  by  the  taxing 
officer  against  the  plaintiff's  County  Court  or  Division 
Court  costs  to  be  taxed ;  and  if  the  amount  of  costs  so  set 
off  exceeds  the  amount  of  the  plaintiff's  verdict  and  taxable 
costs,  the  defendant  shall  be  entitled  to  execution  for  the 
excess." 

This  section  was  repealed  by  31  Vic.  ch.  24,  sec.  2,  and 
the  following  substituted  for  it : — 

"  1.  In  case  a  suit  of  the  proper  competence  of  a  County 
Court  be  brought  in  either  of  the  Superior  Courts  of  the 
Common  Law,  or  in  case  a  suit  of  the  proper  competence 
of  the  Division  Court  be  brought  in  either  of  such  Superior 
Courts,  or  in  a  County  Court,  the  costs  shall  be  taxed  in 
the  manner  following : 

"  2.  In  case  the  Judge,  who  presides  at  the  trial  of  the 
cause,  certifies  in  open  Court,  immediately  after  the  verdict 
has  been  rendered,  or  at  any  future  time  to  which  he  may 
then  postpone  the  consideration  of  granting  or  refusing 
the  certificate,  that  it  is  a  fit  cause  to  be  withdrawn  from 
the  County  Court  or  the  Division  Court,  as  the  case  may 
be,  and  brought  in  the  Superior  Court  or  a  County  Court, 
as  the  case  may  be,  the  plaintiff  shall  recover  his  costs  of 
suit  according  to  the  practice  of  the  Court  in  which  the 
action  is  brought,  in  like  manner  and  subject  to  the  like 
deduction  or  set  off  for  costs  of  issues  upon  which  the  de- 
fendant may  have  succeeded,  as  he  would  have  done  and 
would  have  been  subject  to  in  case  his  suit  had  been  of  the 
proper  competence  of  the  Court  in  which  the  action  is 
'  brought. 

"  3.  In  case  the  Judge,  who  presides  at  the  trial  of  the 
cause,  certifies  at  the  time  aforesaid  that  the  plaintiff'  had 
reasonable  ground  for  believing  he  had  the  right  of  with- 
drawing his  cause  from  the  County  Court  or  Division 
Court,  as  the  case  may  be,  and  bringing  it  in  the  Superior 
Court  or  a  County  Court,  as  the  case  may  be,  and  that  the 
defendant  without  just  reason  defended  the  same,  the 
plaintiff  shall  recover  his  costs  of  suit  according  to  the 
practice  of  the  Court  in  which  the  action  should  have  been 
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brought  in  like  manner,  and  subject  to  the  like  deduction 
or  set  off  for  costs  of  issues  upon  which  the  defendant  may 
have  succeeded,  as  he  would  have  done,  and  would  have 
been  subject  to  in  case  he  had  brought  his  action  in  such 
Inferior  Court. 

4.  In  case  the  Judge,  who  presides  at  the  trial,  shall  not 
certify  as  aforesaid,  the  plaintiff  shall  recover  only  County 
Court  costs,  or  Division  Court  costs,  as  the  case  may  be, 
and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit 
as  between  attorney  and  client,  and  so  much  thereof  as 
exceeds  the  taxable  costs  of  defence  which  would  have 
been  incurred  in  the  County  Court  or  Division  Court,  shall, 
on  entering  judgment,  be  set  off  and  allowed  by  the  taxing 
oflScer  against  the  plaintiff's  County  Court  or  Division 
Court  costs  to  be  taxed,  or  against  the  costs  to  be  taxed, 
and  the  amount  of  the  verdict  if  it  be  necessary,  and  if 
the  amount  of  the  costs  so  set  off  exceeds  the  amount  of 
the  plaintiff 's  verdict  and  taxed  costs,  the  defendant  shall 
be  entitled  to  execution  for  the  excess  against  the  plaintiff." 

The  changes  made  by  this  section,  are,  1.  The  Judge 
may  postpone  the  consideration  of  the  question  respecting 
the  certificate,  but  under  both  sections  the  application 
must  be  made  at  the  trial  immediately  after  the  verdict, 
and  must  then  be  decided,  or  under  the  latter  section 
postponed.  2.  The  Judge,  in  case  he  is  of  opinion  that 
the  plaintifl'  had  reasonable  ground  for  believing  he  had 
the  right  of  withdrawing  his  cause  from  the  County  Court 
or  Division  Court,  and  that  the  defendant  without  just 
reason  defended  the  same,  may  certify  to  entitle  the  plain- 
tiff to  recover  his  costs  of  suit  according  to  the  practice  of 
the  Court  in  which  the  action  should  have  been  brought ; 
the  form  of  the  certificate  being,  "  I  certify  to  entitle  the 
plaintiff  to  County  or  Division  Court  costs."  The  effect  of 
this  certificate,  as  was  held  in  the  case  of  Moore  v.  Price 
5  P.  R.  9,  is  to  prevent  any  deduction  of  costs  on  the  part 
of  the  defendant,  but  to  entitle  the  plaintiff  only  to 
County  Court  or  Division  Court  costs. 

The  case  before  us  was  an  action  of  assumpsit,  not  an 
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action  of  trespass  or  trespass  on  the  case,  for  a  tort.  It  is 
true  that  the  Statute  31  Vic.  ch.  24,  sec.  1,  does  not,  as  the 
former  Act  did,  use  the  words  trespass  or  grievance"  in 
the  latter  part  of  the  section,  as  the  former  did;  but  we 
have  no  doubt  that,  as  the  one  section  is  substituted  for  the 
other,  and  intended  by  its  introductory  words  to  embrace 
the  same  subjects,  the  same  interpretation  must  be  put 
upon  both ;  and  that  actions  on  the  case  mentioned  in  31 
Vic.  ch.  24,  must  be  construed  to  mean  actions  for  torts,  or 
ex  delicto,  as  was  held  in  Morison  et  al  v.  Salmon,  10  L. 
J.  N.  S.  C.  P.  91,  in  reference  to  actions  on  the  case  on  the 
English  Statute,  which  was  the  same  as  the  Common  Law 
Procedure  Act  of  1859,  for  which  section  one  was  substitu- 
ted. This  action,  therefore,  was  not  within  the  provisions 
of  the  first  section. 

It  has  been  already  shewn  that  the  certificate  referred 
to  in  the  first  section,  to  prevent  the  defendant  from  deduct- 
ing costs,  has  regard  only  to  cases  within  that  section,  be- 
cause until  that  was  passed  there  was  no  provision  en- 
abling the  defendant  to  tax  his  costs  as  against  the  plaintiff, 
where  the  plaintiff  recovered  a  verdict  under  eight  dollars  ; 
and  the  legislature,  being  desirous  of  altering  the  law  in  that 
respect,  no  doubt  conferred  the  power  of  certifying  for  the 
purpose  of  enabling  the  J udge  in  cases  where  in  his  opi- 
nion the  defendant  should  not  receive  his  costs,  to  deprive 
him  of  that  right. 

The  result,  in  our  opinion,  is,  that  actions  of  assumpsit, 
not  being  within  the  provisions  of  the  first  section  of  31 
Vic.  ch.  24,  no  certificate  can  be  granted  to  prevent  the 
defendant  from  deducting  costs,  and  consequently  that  the 
defendant  is  entitled  to  have  his  rule  made  absolute  on 
that  ground. 

It  was,  however,  urged  by  Mr.  Robertson,  that  supposing 
we  should  be  of  opinion  that  the  certificate  granted  was 
not  correct,  still  that  it  was  in  the  power  of  the  Judge  to 
grant  a  certificate  entitling  the  defendant  to  County 
Court  costs. 

This  brings  up  the  second  ground  of  objection  taken  by 


MAJOR  V.  M'KENZIE. 


269 


the  rule,  namely,  that  the  application  having  been  made  to 
the  Judge  at  the  trial  for  a  certificate,  which  was  then 
refused,  it  was  not  competent  for  him  to  grant  any  certi- 
ficate at  a  future  time. 

We  think  that  this  objection  should  also  prevail.  A 
certificate  was  moved  for  at  the  trial  to  entitle  the  plaintift* 
to  full  costs,  which  was  then  refused.  No  application  was 
made  for  a  certificate  to  entitle  the  plaintiflf  to  a  certificate 
for  County  Court  costs.  The  Judge  decided  on  the  appli- 
cation, and  the  question  was  not  postponed  for  future 
consideration. 

Hagarty,  C.  J. — In  the  first  section  of  the  Act  of  1868 
the  Legislature  provides  for  "  the  plaintiff'  in  any  action  of 
trespass  or  trespass  on  the  case."  In  section  2,  provision  ^ 
is  made  for  any  suit  of  the  proper  competence  of  an 
Inferior  Court  being  brought  in  the  Superior  Court ;  and 
the  provisions  of  the  two  sections  as  to  costs  are  materially 
different.  The  power  of  certifying  to  prevent  the  deduc- 
tion of  defendant's  costs  is  created  by  the  first  section, 
and  only  applicable  to  the  actions  there  mentioned,  viz.. 
Trespass  and  trespass  on  the  case." 

This  first  section  follows  the  C.  L.  P.  Act,  sec.  324,  down 
•to  a  certain  point,  and  the  substantial  change  seems  to  be 
to  enlarge  the  power  of  the  presiding  Judge,  from  a  certi- 
ficate that  the  action  was  brought  to  try  a  right  or  that 
the  trespass  or  grievance  complained  of  was  wilful  and 
malicious,  to  a  general  certificate  tliat  the  plaintiff"  was 
entitled  to  full  costs,  &c. 

In  the  case  of  Morison  et  al.  v.  Salmon,  10  L.  J.  N.  S.  C. 
P.  91,  cited  by  my  brother  Gait,  Mr.  Justice  Maule  pointed 
out,  that  assumpsit  could  not  have  been  intended  in  this 
section  on  account  of  the  words  trespass  or  grievance 
complained  of" 

I  think  we  must  hold  that  our  Legislature  did  not 
intend  to  widen  the  class  of  actions  beyond  those  described 
in  similar  terms  in  the  C.  L.  P.  Act,  sec.  324. 

Dvjarris  on  Statutes,  2nd  ed.  578,  lays  down  the  rule. 
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"  If  terms  of  art  are  used,  they  are  to  be  taken  in  their 
technical  sense.  *  *  Words  of  known  legal  import  are 
to  be  considered  as  having  been  used  in  their  technical 
sense,  or  according  to  their  strict  acceptation,  unless  there 
appear  a  manifest  intention  of  using  them  in  their  popular 
sense." 

The  authorities  cited  are  chiefly  as  to  the  language  of 
wills.  Dwarris  says,  "  Words  in  a  will,  or  statute,  are  to  be 
construed  according  to  their  strict  and  proper  acceptation, 
unless  there  be  something  to  shew  that  such  a  construction 
is  not  intended." 

The  statute  of  43  Eliz.  ch.  6,  provides,  that  if  upon  any 
action  personal,  not  being  for  any  title  or  interest  of  lands, 
nor  for  any  battery,  it  shall  appear  to  and  be  certified  by 
the  Judges  that  the  debt  or  damages  be  under  40s.,  fee, 
there  are  to  be  no  more  costs  than  damages. 

8  &  4  Vic.  ch.  24,  sec.  1,  after  reciting  the  statute  of 
Elizabeth,  says,  That  the  said  recited  Act  of  the  forty- 
third  of  Elizabeth,  so  far  as  it  relates  to  costs  in  actions 
of  trespass,  or  trespass  on  the  case,  and  so  much  of  the 
twenty-second  and  twenty-third  of  Charles  the  Second,  as 
relates  to  costs  in  personal  actions,  be  and  they  are  hereby 
repealed." 

Then  comes  section  2,  the  same  in  effect  as  our  C.  L.  P. 
Act,  sec.  324. 

In  Toiunsend  v.  Syms,  2  C.  &  K.  381,  in  assumpsit  for 
breach  of  promise  of  marriage,  and  a  farthing  damages, 
(in  1844)  Maule,  J.,  certified  under  the  statute  of  Elizabeth 
as  still  being  in  force. 

In  Marshall  on  Costs,  2nd  ed.,  p.  20,  it  is  said,  that  this 
statute  is  still  unrepealed,  as  to  actions  founded  on  con- 
tract, and  in  fact  to  all  personal  actions,  which  are  not  by 
the  statute  of  Victoria  exempted,  namely,  actions  on  pro- 
mises or  in  debt,  covenant,  detinue,  or  replevin. 

See  also  Chitty  Arch.  Prac,  12th  ed.,  vol.  i.,  474. 

We  therefore  find  express  authority  for  holding  that 
the  words  in  the  Act,  trespass  and  trespass  on  the  case,  do 
not  include  actions  of  assumpsit. 
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GwYNNE,  J,,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment.  ^ 

Rule  absolute. 


Connor  v.  McCormack. 

AThitration — Mistake  in  award — Delay  in  moving  ig  refer  hack. 

An  award,  by  mistake,  instead  of  directing  that  the  plaintiff  should  pay 
his  own  and  the  defendant's  costs  of  thj  reference,  except  $12  which 
the  defendant  should  pay,  directed  that  the  defendant  should  pay  such 
costs  except  the  $12  which  the  plaintiff  was  directed  to  pay.  The 
award  was  made  on  17th  May,  1873,  the  Saturday  before  Easter  Term, 
but  nothing  was  done,  which  delay  was  not  accounted  for,  until  2nd  Sep- 
tember, when  defendant  obtained  a  certificate  from  the  arbitrator  as  to 
the  mistake  made,  and  on  the  11th  September  obtained  a  summons  in 
Chambers  to  enlarge  the  time  for  making  the  award  till  the  Ist 
October,  and  to  remit  tbe  award  back  to  the  arbitrator  for  reconsidera- 
tion. The  summons  having  been  enlarged  till  Michaelmas  Term,  and 
heard  before  the  full  Court : 

Held,  that  the  application  was  not  too  late,  and  the  rule  was  made 
absolute. 

By  an  order  in  Chambers,  dated  15th  April,  1873,  all 
matters  in  difference  in  this  cause  were  referred  to  the 
award  of  C.  Robinson,  Q.  C,  the  award  to  be  made  by 
1st  June,  with  power  to  enlarge,  and  to  direct  a  verdict 
for  either  party,  and  with  all  powers  of  a  Judge  at  Nisi 
Prius ;  costs  of  the  suit  to  abide  the  event,  costs  of 
the  reference  to  be  in  his  discretion.  And  "  in  case  of 
a  dispute  arising  out  of  any  of  the  matters  aforesaid,  the 
Court,  at  the  instance  of  either  of  the  parties,  may  refer 
back  from  time  to  time  the  matters  for  reconsideration  and 
redetermination  of  the  said  arbitrator,  and  that  the  costs 
thereof  be  costs  in  the  cause." 

On  the  17th  May,  1873,  the  award  was  made.  It  declared  : 
"  I  award  that  the  defendant  is  not  and  was  not  indebted  to 
the  plaintiff  in  respect  of  the  matters  in  difference  in  the 
said  cause,  and  I  award  that  a  verdict  be  entered  for  the 
defendant  on  the  issues  firstly  and  secondly  joined  in  the 
said  cause,  and  for  the  plaintiff  on  the  issue  thirdly  joined 
in  the  said  cause;  and  that  the  defendant  do  pay  and 
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bear  his  own  and  the  plaintiff's  costs  of  and  incidental  to 
the  reference,  and  do  pay  the  costs  of  this  my  award,  ex- 
cept the  sum  of  $12,  part  of  the  costs  of  the  said  reference 
and  award,  which  said  sum  I  award  to  be  paid  and  borne 
by  the  plaintiff." 

This  award  was  made  on  Saturday,  and,  on  the  following 
Monday,  Easter  Term  began. 

On  the  2nd  September,  1873,  the  arbitrator  on  the 
defendant's  application  certified  that  he  intended  to  award 
that  the  plaintiff  should  pay  his  own  and  the  defendant's 
costs  of  the  reference  and  award,  except  312,  which  the 
defendant  should  pay,  but  by  an  error  the  award  directed 
that  the  defendant  should  pay  such  costs,  except  $12, 
which  the  plaintiff  was  directed  to  pay. 

This  certificate  the  parties  agreed  should  be  read  as  if 
its  contents  were  stated  in  an  affidavit  of  the  arbitrator. 

On  the  11th  September  the  order  of  reference  was  made 
a  rule  of  Court,  and  a  summons  was  granted  in  Chambers 
to  enlarge  the  time  for  making  the  award  to  the  1st  Octo- 
ber next,  and  to  remit  the  award  to  the  arbitrator  for 
reconsideration. 

This  summons  was  by  the  presiding  Judge  enlarged  to 
the  third  day  of  Term. 

In  this  term,  on  the  3rd  day,  T.  Ferguson,  for  the  defen- 
dant, obtained  a  rule  nisi  to  enlarge  to  1st  January,  and  to 
remit  back  the  award  to  the  arbitrator  for  reconsideration. 

In  the  same  term  Patterson,  Q.  C,  shewed  cause.  The 
motion  is  made  too  late,  for  the  award  was  made  on  Satur- 
day 17th  May,  the  Saturday  before  Easter  Term,  and  there 
was  only  that  term  to  move  in.  The  same  rule  applies  as  in 
moving  to  set  aside  an  award,  which  must  be  done  in  the 
following  term  :  Harrison's  C.  L.  P.  Act,  2nd  ed.,  228,  and 
cases  there  collected.  The  Courts  will  not  interfere 
with  an  award  good  on  its  face,  on  the  ground  of  mistake, 
except  where  it  amounts  to  misconduct,  and  there  was 
clearly  no  misconduct  here  :  In  re  Hall  and  Hinds,  2  M. 
k  a  847 ;  Phillips  v,  Evans,  12  M.  &  W.  809  ;  Eussell  on 
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Arb.,  3rd  ed.,  p.  296 ;  Wynn  v.  Nicholson,,  6  D.  &  L. 
717 ;  Whitmore  v.  Smith,  7  H.  &  N.  509  (a). 

T,  Ferguson,  contra.  As  to  the  first  objection,  although 
the  award  bears  date  the  17th  May,  1873,  the  defendant 
was  not  notified  until  the  September  following,  and  it  was 
for  this  reason  that  he  omitted  moving  in  the  following 
term ;  but  an  award  is  not  made  and  published  until  the 
parties  are  notified,  and  it  was  not,  therefore,  made  and 
published  until  September,  so  the  application  made  in  this 
term  is  in  the  proper  time.  The  same  rule,  however,  does 
not  apply  as  in  the  case  of  moving  to  set  aside  an  award, 
and  this  clearly  appears  from  the  164;th  section  of  the  Com- 
mon Law  Procedure  Act,  which  says,  the  Court  "  may  at 
any  time,  and  from  time  to  time,  remit  the  matters  referred, 
or  any  or  either  of  them,  to  the  reconsideration  and  rede- 
termination of  the  arbitrator  or  umpire  as  the  case  may 
require."  No  case  has  been  decided  upon  these  words,  for 
the  evident  reason  that  they  are  too  plain  to  admit  of 
doubt.  And  the  cases  referred  to  on  the  other  side  do  not 
apply,  as  they  were  decided  prior  to  the  passing  of  the 
Act.  As  to  the  second  objection,  it  does  not  apply  here,  as 
the  cases  proceed  upon  the  ground  of  the  mistake  being 
an  error  of  judgment  on  the  part  of  the  arbitrator,  and  not 
a  mere  clerical  error,  as  here. 

Hagarty,  C.  J. — The  chief  objection  urged  was,  that  the 
application  was  too  late,  and  that  it  should  be  made  within 
the  same  time  as  is  allowed  for  moving  to  set  aside,  viz., 
within  Easter  Term. 

The  award  was  executed  on  the  last  day  before  the  term, 
and  we  do  not  know  as  a  fact  whether  defendant  or  plain- 
tiff was  aware  thereof  before  the  term  commenced. 

Unless  prevented  by  positive  authority,  I  think  we 
should  accede  to  the  defendant's  motion  to  refer  back,  to 
correct  an  admitted  mistake. 


(a)  See  In  re  Dare  Valley  R.  W.  Co.,  L.  E.  6  Eq.  429. 
85 — VOL.  XXIII  CP. 
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The  subject  is  discussed  in  Russell  on  Awards,  4th  ed., 
p.  449-50. 

In  a  case  before  the  Common  Law  Procedure  Act,  Doe  dem. 
Banks  v.  Holmes,  12  Q.  B.  951,  where  the  reference  by  rule 
of  nisiprius  contained  a  clause,  that  if  any  application  were 
made  to  the  Court  on  the  award  the  Court  might  refer 
back,  the  Court  held  that  the  "  usual  limitation  as  to  time 
must  be  considered  as  being  understood  in  the  submission," 
and  that  the  application  wa«  too  late,  as  it  was  too  late 
to  move  to  set  aside. 

In  Doe  dem.  May  v.  Cannell,  22  L.  J.  N.  S.  Q.  B.  321,  there 
was  the  same  permission  in  the  order,  and  after  a  wholly 
unexplained  delay  of  three  years,  an  application  to  refer 
back  was  made  and  refused,  and  solely  on  the  ground  of 
lapse  of  time  and  unexplained  delay. 

On  the  first  case  Mr.  Russell  remarks,  that  it  does  not 
decide  that  if  a  v^alid  objection  be  made  by  a  party  against 
whom  the  award  is  sought  to  be  enforced,  the  Courts  would 
feel  themselves  bound  to  yield  to  the  objection,  and  so  in 
effect  annul  the  award,  instead  of  referring  it  back,  merely 
because  the  time  for  moving  to  set  aside  had  expired ;  citing 
Brooks  v.  Parsons,  1  D.  &  L.  691.  And  the  language  of 
Coleridge,  J.,  is  undecided  on  the  question. 

Russell  adds,  that  probably  the  Courts  in  general,  in  exer- 
cising their  discretion  under  the  Common  Law  Procedure 
Act,  "  at  any  time  to  refer  back,"  would  follow  the  analogy 
as  to  setting  awards  aside,  and  require  the  motion  to  refer 
back  to  be  made  within  the  time  for  moving  to  set  aside, 
and  only  allow  a  longer  period  in  exceptional  cases  to  the 
furtherance  of  the  ends  of  justice,  when  the  delay  is  suffi- 
ciently explained  by  the  circumstances.  In  many  cases  the 
necessity  for  remitting  it  does  not  arise  or  appear  until  the 
time  for  moving  to  set  the  awc\rd  aside  has  terminated. 

In  Caswell  v.  Grocutt,  31  L.  J.  N.  S.  Ex.  361,  (1861-2) 
the  Court  remitted  the  award  back  to  the  arbitrator.  The 
Referee  stated  that  he  had  intended  to  give  the  plaintiff  a 
certificate  for  costs,  which  he  had  omitted  doing.  It  was 
objected  that  it  was  too  late,  as  not  being  made  within  the 
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first  seven  days  of  the  term.  It  was  apparently  on  the 
Master's  taxation  of  costs  that  the  mistake  was  discussed. 
It  was  remitted  back  at  the  costs  of  the  party  applying. 
Nothing  is  said  by  the  Court  on  the  point  of  time. 

Cross  V.  Cross,  13  G.  B.  N.  S.  253,  involves  no  point  as 
to  time ;  but  there  was  a  remitting  of  the  award  back  to 
the  arbitrator  to  enable  him  to  certify  for  costs,  which  it 
was  proved  he  intended  to  do. 

I  do  not,  on  the  authorities,  find  an^^  inflexible  rule  as 
to  time,  to  govern  in  all  cases. 

Neither  on  the  plaintiff's  or  the  defendant's  side  is  there 
anything  either  to  account  for  the  delay,  or  to  warrant  our 
holding  the  present  applicant  liable  to  the  imputation  of 
laches.  It  may  be  quite  true  that  the  error  was  not  dis- 
covered until  after  the  term,  or  that  defendant  took  no 
steps  awaiting  the  probable  action  of  the  plaintiff. 

I  do  not  wish  to  encourage  improper  delay,  or  to  lay 
down  any  rule  of  universal  application  on  this  subject,  but 
I  think  v/e  may  accede  to  the  application. 

The  rule  will,  therefore,  bo  absolute,  the  defendant  pay- 
ing the  costs. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute. 
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Carrier  v.  Garrant  et  al. 

Slander — Several  defendants. 
An  action  for  oral  slander  will  not  lie  against  several  defendants  jointly. 

Declaration  against  four  defendants,  alleging  that  the 
defendants  falsely  and  maliciously  spoke  and  published  of 
the  plaintiff,  in  relation  to  his  office,  as  a  teacher  of  a  com- 
mon school,  which  he  then  exercised  and  carried  on,  in  the 
words  following,  that  is  to  say  :  (setting  out  the  defamatory 
wordsj ;  whereby  the  plaintiff  lost  his  situation  and  office  of 
school-teacher,  and  has  been  prevented  from  obtaining  any 
other  similar  or  any  employment. 

Demurrer,  on  the  ground  that  a  joint  action  cannot  be 
maintained  for  oral  slander. 

F.  Osier,  for  the  demurrer.  It  is  clearly  settled  that  an 
action  cannot  be  maintained  against  several  persons,  jointly, 
for  words  spoken.  An  action  of  libel  will  lie  against  several 
when  there  is  a  joint  publication  in  writing,  but  the  same 
rule  does  not  apply  to  oral  slander,  and  it  makes  no  differ- 
ence whether  the  words  were  spoken  at  the  same  or  differ- 
ent times.  It  is  not  a  joint  but  several  publication,  and 
each  must  be  sued  separately :  Coohe  on  Defamation,  84  ; 
Starkie  on  Slander,  3rd  ed.,  338  ;  Townshend  on  Slander 
and  Libel,  2nd  ed.,  1523. 

Prince,  Q.  C.,  contra.  The  question  here  is,  whether  an 
action  for  oral  slander  will  lie  against  several  persons  jointly. 
In  Chamberlain  v.  White  et  al,  Cro.  Jac.  647,  the  action  was 
held  not  to  lie ;  and  in  Swithin  v.  Vincent,  2  Wils.  227,  an 
application  to  consolidate  two  actions  against  husband  and 
wife  was  refused.  But  there  is  nothing  in  these  cases  to 
shew  that  the  words  were  spoken  at  one  and  the  same  time, 
and  when  that  is  the  case  the  action  will  lie.  See  also  Mait- 
land  et  al.  v.  Goldney  et  al,  2  East  426.  It  is  laid  down  that 
defamation  will  lie  against  a  corporation,  and  the  same  rule 
should  apply  to  individuals :  see  judgment  of  Wilson,  J.,  in 
Tench  v.  Great  Western  R  W.  Co.,  32  U.  C.  R  461.  In 


CARRIER  V.  GARRANT  ET  AL. 


277 


Rex  V.  Benjield  et  al,  2  Burr.  980,  several  persons  were 
jointly  held  liable  to  be  indicted  for  singing  defamatory 
songs  in  the  street,  and  on  the  same  principle  the  civil 
action  should  lie. 

Hagarty,  C.  J. — The  point  for  our  decision  is,  whether 
an  action  for  oral  slander  will  lie  against  several  defendants, 
jointly.    Special  damage  is  laid. 

It  seems  to  have  been  always  considered  that  such  an 
action  cannot  be  maintained. 

It  is  so  stated  in  the  last  edition  of  Wms.  Saund.  (ed.  1871) 
vol.  2,  p.  385,  citing  Chamberlain  v.  White,  Cro.  Jac.  647; 
S.  C.  Palmer,  313;  Stroud  v.  Ro^yer,  1  Buls.  14  ;  Burcher 
V.  Orchard,  Style  349 ;  S.  C.  1  Rol.  Abr.  781,  0.,  pi.  1. 

Starkie  on  Slander,  Srd  ed.,  p.  338,  is  to  the  same  effect, 
that  the  tort  of  one  is  not  the  tort  of  the  other. 

Cooke  on  Defamation,  84  to  the  same  efiect.  Tovjnshend 
on  Slander  and  Libel,  2nd  ed.  p.  152,  sec.  118,  is  to  the  same 
effect,  citing  these  cases  and  some  American  authorities. 

The  author  points  out,  p.  153,  that  "  Two  or  more  may 
agree  together  (conspire)  in  composing  a  set  of  words  which 
one  or  both  shall  speak  :  that  is  to  say,  two  or  more  may 
conspire  to  injure  another,  by  an  oral  publication  of  lan- 
guage :  for  this  the  remedy  would  be,  not  an  action  for 
slander,  but  an  action  for  a  conspiracy  to  defame." 

In  Chamberlain  v.  White,  Cro.  Jac.  647,  the  judgment 
after  verdict  for  the  plaintiff  against  two,  for  words  impu- 
ting felony,  was  arrested,  on  the  ground  that  the  speaking 
of  one  is  not  the  speaking  of  the  other. 

BuUers  Nisi  Prius,  5,  is  to  the  same  effect. 

In  Rex  V.  Benfiekl  et  al.,  2  Burr.  986,  the  distinction  is 
clearly  pointed  out,  between  an  indictment  against  several 
persons  for  singing  an  obscene  and  libellous  song  in  the 
street  at  the  house  of  the  prosecutor,  and  an  action  for 
uttering  the  words,  the  offence  arising  from  such  a  joint 
act  as  is  criminal  in  itself  without  any  regard  to  any  par- 
ticular personal  default  of  the  defendant  peculiar  to 
himself. 
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All  the  authorities  point  to  the  same  conclusion,  and  we 
think  the  action  fails. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

JvAqmont  for  defendants. 


Chaplin  v.  The  PpvOvincial  Insurance  Compant. 

Inmranc—Ri'pre.scntai'on  of  value — '■^Machine,  and  rpp.iir  shop^' — Meaning 
of — Evidence. 

fhldym  an  action  oa  n  policy  oriusuruucc,  iollowiiig  Uixch  v,  Niagara  Mutual 
District  Ins.  Co  ,  21  C.  P.  464,  that  a  representation  of  present  cash 
value  is  not  a  warranty,  but  is  so  fur  material  that  on  the  trial  the  jury 
should  say  whether  or  not  there  was  an  over-valuation  to  the  knowledge 
of  the  applicant,  and  if  so  the  policy  is  void. 

Held,  also,  that  the  term,  "  Machine  and  Repair  Shop,"  did  not  iiecesparily 
mean  a  shop  in  which  iron  work  alone  is  to  be  done  :  that  it  was  pro- 
perly left  to  the  jury  to  say  whether  the  business  (carried  on  there,  of 
making  shingles,  was  that  of  a  machine  and  repair  shop;  and  that  the 
evidence,  set  out  below,  fully  warranted  their  finding  that  it  was. 

Held^  also,  that  the  damages,  under  the  evidence  stated  in  the  case,  were 
excessive  to  the  extent  of  $60.00  and  a  new  trial  was  ordered  unless  the 
plaintiff  would  reduce  his  verdict  by  that  sum. 

This  was  an  action  on  a  policy  of  insurance  made  by 
the  defendants  for  $1200.00,  dated  January  6th,  1873, 
being  $200,000  on  a  building  described  as  a  machine  and 
repair  shop,  valued  at  $1000.00,  and  81000.00  on  the 
machinery  contained  therein,  valued  at  $1500.00. 

The  issues  on  which  the  judgment  turns  were  raised  by 
the  second  and  third  pleas. 

Second  plea  :  that  in  and  by  the  said  policy  of  insurance 
and  conditions  endorsed  thereon,  and  which  are  part  and 
parcel  thereof,  it  was  and  is  provided  and  agreed,  that 
the  representations  given  in  the  application  for  the  said 
insurance  contained  a  just  and  full  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  situation, 
and  value  of  the  risk  of  the  said  propert}^  so  insured,  and 
the  interest  of  the  plaintiff,  so  far  as  then  known  to  the 
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said  plaintitF;  and  if  any  material  fact  or  circumstance 
should  not  have  been  fairly  represented,  or  the  said  plaintiff 
should  have  made  any  misrepresentation  or  concealment 
thereabout,  the  said  policy  should  cease  and  be  of  no  further 
effect.  And  the  defendants  in  fact  say,  that  the  said  appli- 
cation for  the  said  insurance,  contrary  to  the  said  stipula- 
tions and  agreement,  did  not  contain  a  true  statement  or 
account  of  the  situation,  condition,  value,  or  interest  of  the 
plaintiff,  of  and  in  the  said  insured  property,  so  far  as  known 
to  the  plaintiff;  and  the  said  plaintiff  misrepresented  and 
concealed  the  same,  in  this,  that  the  said  insured  property 
therein  mentioned  was  stated  to  be  of  the  value  of  S2,500, 
whereas  it  was  not  of  the  said  value,  but  of  much  less 
value,  as  the  plaintiff  then  well  knew,  and  the  true  value 
of  which  was  material  to  be  known  to  the  defendants. 
And  the  plaintiff  also,  in  his  said  application,  made  a  con- 
cealment and  misrepresentation,  in  this,  that  he  represented 
that  the  said  machine  and  repair  shop  was  used  and  carried 
on  only  for  work  in  iron  and  iron  materials,  whereas  in 
fact  it  was  used  and  carried  on  also  for  Vv^ork  in  wood  and 
wooden  materials,  as  the  plaintiff  well  knew ;  and  that 
fact  was  material  to  be  known  to  the  defendants,  but  was 
concealed  from  them  by  the  plaintiff,  and  therefore  the 
said  policy  is  void. 

Third  plea :  that  in  and  by  the  said  policy  and  con- 
ditions endorsed  thereon,  it  was  and  is  provided  and 
agreed,  that  if,  after  effecting  of  said  insurance  the 
said  risk  should  be  increased  by  any  means  whatever 
within  the  control  of  the  insured,  or  any  tenant  in  occupa- 
tion of  the  building  insured,  or  in  which  the  said  insured 
property  vv^as  placed  or  kept,  the  said  insurance  should  be 
void  and  of  no  effect.  And  the  defendants  say,  that  the  said 
risk  was  increased  after  the  making  of  the  said  policy  by 
the  erection,  either  by  the  said  plaintiff  or  by  the  tenant 
and  occupant  of  the  said  premises,  or  with  the  plaintiff's 
consent  or  knowledge,  of  a  certain  shingle  machine  on  the 
said  insured  property,  whereby  the  said  risk  was  rendered 
more  hazardous  than  at  the  time  of  effecting  the  said  in- 
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surance  ;  wherefore  the  said  policy  was  and  is  void  and  of 
no  effect.  Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1873. 

From  the  evidence  it  appeared,  that  in  the  application 
of  the  plaintiff  on  which  this  policy  w^as  granted,  the  value 
of  the  machinery  was  stated  to  be  $1,500.  The  evidence 
however,  of  the  plaintiff  on  this  point  clearly  shewed  that 
he  did  not  for  a  moment  pretend  that  the  machinery  was 
worth  $1,500,  the  reason  given  by  him  for  inserting  such  a 
value  being,  that  there  was  some  machinery  on  the  pre- 
mises belonging  to  his  tenant,  and  of  which  he  expected 
to  become  the  purchaser. 

The  evidence  as  to  the  meaning  of  the  term  "  Machine 
and  Repair  Shop  "  was  principally  that  of  insurance  agents, 
who  all  stated  that  such  an  expression  v/ould  mean  working 
in  iron. 

The  agent  of  the  defendants  stated  :  "  I  am  the  defendants' 
agent  at  Port  Hope ;  the  plaintifi*  is  nine  miles  off ;  the 
plaintiff  applied  to  me  ;  I  said  I  would  go  up  ;  I  went  up  ; 
the  plaintiff  was  away  in  Toronto ;  I  looked  at  the  place 
outside,  but  it  was  locked  up ;  I  was  not  inside.  Some 
days  after  the  plaintiff  came  to  me  at  my  office,  and  I 
named  a  rate,  but  he  thought  it  was  too  high.  I  named  a 
lesser  rate,  which  Mr.  Harvey,  (the  defendants'  manager), 
would  not  take.  The  plaintiff  said  the  place  would  be 
occupied  by  Parker,  as  a  machine  shop.  I  filled  up  the 
application;  I  don't  remember  what  he  said  he  was  going 
to  make.  He  told  me  he  had  previously  seen  Mr.  Harvey, 
who  had  requested  him  so  see  me.  '  Machine  Shop ' 
conveys  to  my  mind  that  iron  work  would  be  done ;  I  did 
not  expect  it  would  be  all  iron  w^ork  ;  I  knew  Parker  had 
worked  in  wood." 

On  cross-examination  he  said  :  "  1  thought  there  would 
be  repairs  in  wood  ;  I  had  no  idea  there  would  be  a  shingle 
machine;  I  think  indistinctly  I  talked  to  the  plaintiff 
about  the  nature  of  the  iron  work  he  would  do.  I  knew 
Parker  had  worked  elsewhere  as  a  carpenter ;  I  did  not 
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expect  it  was  all  iron  work ;  I  had  before  that  seen  Parker 
work  as  a  carpenter ;  I  reported  to  the  defendants  what 
I  had  done  ;  I  think  I  reported  that;  I  presumed  Mr.  Harvey 
knew  the  plaintiff,  as  I  did  not.  I  don't  think  I  said  2J 
per  cent,  was  enough.  I  went  up  to  see  the  premises 
at  the  plaintiff 's  wish  ;  I  told  the  plaintiff  I  had  not  been 
inside  the  building. 

The  tariff  of  the  defendants'  rates  was  put  in,  and  it 
appeared  that  under  No.  7,  special  condition,  there  was  a  dis- 
tinction drawn  between  machine  shops  when  wood  work 
was  done  on  the  premises,  and  when  no  wood  work  was  done 

The  entry  in  the  tariff  was  : 

"No.  7,  Factories  and  ManufactoHes,  Axe  or 
machine  shops,  when  no  wood  work  is  done 
on  the  premises   $  

Where  wood  work  is  done  on  the  premises   $  

It  also  appeared  by  the  statement  of  loss  put  in  by  the 
plaintiff,  that  he  claimed,  among  other  things,  as  follows  : 
"Shafting,  gearing,  saw  plane,  pulleys,  blocks,  $60.00; 
value,  $300."  And  in  his  evidence,  he  said,  "  I  sold  about 
four  tons  of  old  iron,  ($150  about) — I  got  $35  per  ton.  I 
did  not  charge  the  defendants  for  the  heavy  shafting. 
I  set  what  I  got  for  the  old  iron  against  the  loss  on  the 
shafting,  which  I  think  was  about  $150." 

The  tenant,  Parker,  was  called  as  a  witness,  and  said, 
"  The  shafting,  pulleys,  &c.,  were  worth  from  $]  25  to  $150  ; 
they  were  mine.  He  never  paid  me  for  them."  The  plain- 
tiff was  recalled,  but  did  not  deny  this  allegation. 

The  learned  Chief  Justice  left  the  case  to  the  jury  with 
the  following  charge : — 

"  There  are  two  defences  :  1.  Misrepresentation  as  to 
the  value  of  the  property  insured,  and  that  the  machine 
shop  was  only  used  for  iron  work.  2.  The  alteration  and 
increase  of  risk  by  the  erection  of  a  shingle  machine.  As 
to  value,  I  tell  the  jury  the  question  is  not  whether  in  fact 
he  overestimated  the  value,  but  did  he  knowingly  and 
wilfully  overestimate  ?  He  said  he  had  an  insurable  in- 
36— VOL.  XXIII  CP, 
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terest  in  the  machinery  of  Parker ;  that  he  was  to  have' 
it ;  this  Parker  denies.  Was  this  done  wilfully  ?  As 
to  the  "  machine  and  repair  shop,"  I  am  not  prepared  to 
direct  that  outsiders  applying  for  insurance  must  be  always 
held  to  understand  the  meaning  of  these  words  as  said  to 
be  bearing  a  known  technical  meaning  among  under- 
writers. The  tariff  of  the  Company  seems  to  shew  that  it 
had  more  than  one  meaning.  Here  the  agent  filled  up  the 
proposal,  and  he  says  he  understood  it  would  not  be  all 
iron  work  that  was  to  be  done.  All  the  underwriters 
agreed  that  shingle  making  is  considered  extra  hazardous, 
and  would  require  a  higher  rate.  I  ask  the  jury  was  the 
business  carried  on  that  of  a  'machine  and  repair  shop'  ? 
It  seems  to  me  that  the  substance  of  the  third  plea  is  in- 
cluded in  the  second;  there  was  no  machine  added  or 
introduced  as  alleged  after  the  risk  taken,  the  substantial 
defence  seems  to  be  that  shingle  making  and  such  things, 
were  not  the  kind  of  business  done  in  a  machine  and  repair 
shop.  But  the  second  plea  refers  wholly  to  the  time  of 
the  risk  taken." 

The  jury  found  for  the  plaintiff,  with  SI, 160  damages. 

In  this  term,  M.  C.  Cameron,  Q.  C,  obtained  a  rule  nisi 
to  set  aside  the  verdict  entered  for  the  plaintiff,  and  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
law  and  evidence,  and  for  misdirection  of  the  learned 
Chief  Justice,  and  for  excessive  damages,  which  said  mis- 
direction was  in  telling  the  jury  that  the  plaintiff  was  not 
bound  by  the  meaning  assigned  to  the  words  machine  and 
repair  shop;  and  in  not  telling  them  that  the  evidence 
being,  that  a  machine  and  repair  shop  meant  a  shop  where 
iron  work  was  done,  and  there  being  no  evidence  to  the 
contrary,  they  should  find  for  the  defendants;  and  in  not 
telling  the  jury  that  tha  representation  in  the  application 
was  binding  on  the  plaintiff,  and  he  having  used  the 
premises  for  other  and  more  hazardous  purposes  than  a 
machine  and  repair  shop,  the  policy  was  void. 

In  the  satne  term,  Harrison,  Q.  C,  shewed  cause.  The 
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first  point  is  that  raised  by  the  second  plea,  namely  :  that  the 
plaintiff  in  his  application  made  a  concealment  and  mis- 
representation, in  stating  that  the  premises  were  only  used 
as  a  "  machine  and  repair  shop,"  which  meant  where  iron 
work  alone  was  done,  whereas  it  was  also  used  for  wood 
work.  But  there  is  no  evidence  to  shew  that  the  plaintiff 
ever  represented  that  it  would  be  used  for  iron  work  alone, 
and  it  clearly  appears  that  the  defendants'  agent  was 
aware  that  wood  work  would  be  done  there.  This  was 
expressly  left  to  the  jiuy,  and  they  found  that  there 
was  no  such  concealment  or  misrepresentation.  It  was 
contended,  however,  that  it  should  not  have  been  so  left, 
but  that  the  jury  should  have  been  told  that  machine 
and  repair  shop"  meant  a  place  where  iron  work  alone 
was  done;  but  these  words  do  not  exclude  wood  work 
being  done  there.  Evidence  was  adduced  to  shew  that 
the  words  had  this  restricted  meaning,  but  such  evidence 
was  not  admissible ;  and,  at  all  events,  it  cannot  control 
the  plain  construction  of  the  written  document,  which  does 
not  exclude  wood  work.  The  learned  Judge  could  not 
have  ruled  otherwise,  for  the  question  on  the  construction 
of  written  documents  is  not  what  was  the  intention  of 
the  parties,  but  what  is  the  meaning  of  the  words  they 
have  used  :  Rickman  v.  Carstairs,  5  B.  &  Ad.  663  ;  Hare 
V.  Barstoiv,  8  Jur.  928;  Hopkins  v.  Proviyicicd  Insurance 
Co.,  18  C.  R  74;  Smith  v.  Jeffryes,  15  M.  &  W.  561; 
Blackett  v.  Royal  Exchange  Assurance  Co.,  2  C.  &  J.  244 ; 
Lewis  V.  Marshall,  7  M.  &  G.  729.  As  to  the  issue  raised 
by  the  third  plea,  the  evidence  shewed  that  there  was  no 
shingle  mill  erected  after  the  risk  was  taken,  and  in  fact 
this  objection  was  not  relied  on.  But  even  if  the  machinery 
was  used  for  a  shingle  mill,  the  mere  alteration  in  the  use  of 
machinery  there  at  the  time  the  risk  was  taken,  where  there 
is  no  increase  of  the  risk,  does  not  invalidate  the  insurance  : 
Stokes  V.  Cox,  1  H.  &  IS.  533;  Baxenddle  v.  Harvey,  4  H.  &  N. 
445.  As  to  the  damages  being  excessive,  the  evidence 
clearly  shews  that  the  plaintiff  set  off  against  the  heavy 
shafting  the  amount  he  got  for  the  old  iron  he  sold.    As  to 
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misrepresentation  of  value,  it  clearly  appears  that  the 
plaintiff  thought  he  was  responsible  for  Parker  s  property, 
and  would  have  to  pay  for  it,  and  therefore  included  it 
in  his  statement;  but  when  he  afterwards  found  that 
Parker  resisted  his  claim,  he  immediately  wrote  to  the 
company  and  informed  them  of  it,  and  requested  to  have 
the  policy  reduced.  But  even  without  Parker's  property 
the  value  was  over  Sl,500,  and  the  plaintiff  was  entitled 
to  value  the  property  at  what  it  was  worth,  not  what  it 
cost  him,  and  the  jury  were  right  in  finding  that  there  was 
no  misrepresentation  :  Riach  v.  Niagara  District  Mutual 
Insurance  Co.,  21  C.  P.  464 ;  Bank  of  Toronto  v. 
McDougall,  15  C.  P.  475.  See  also  Friedlander  v.  London 
Assurance  Co.,  1  M.  &  Rob.  171 ;  Bennett's  Insurance  Cases, 
vol.  i.  p.  440 ;  Joyce  v.  Maine  Insurance  Co.,  45  Maine  168. 

M.  C.  Cameron,  Q.  C,  contra.  The  evidence  of  the 
experts  called  clearly  shewed  that  the  words  "  machine  and 
repair  shop"  meant  a  place  where  iron  work  alone  was  done, 
and  therefore  using  it  for  wood  work  was  contrary  to  the 
policy,  and  avoided  it.  As  to  the  excessive  damages,  the 
evidence  shewed  that  the  heavy  shafting  belonged  to 
Parker,  and  not  to  the  plaintiff.  As  to  the  misrepresen- 
tation of  value,  the  property  would  not  amount  to  $1,500 
even  with  Parker's  property,  and  the  plaintiff  clearly  had 
no  interest  in  Parker's  property.  The  value  given  in  the 
application  is  a  warranty,  and  the  plaintiff  is  bound  by 
such  value ;  in  the  case  of  real  estate,  which  is  fluctuating, 
the  plaintiff  is  not  bound  by  the  value  given  at  the  time  of 
the  risk;  but  in  the  case  of  chattel  property  the  value 
must  be  given,  and  amounts  to  a  contract  of  warranty ; 
and  it  was  only  on  the  plaintiff  stating  it  to  be  worth 
$1,500,  that  the  defendants  took  the  risk  of  $1000.  Riach  y. 
Niagara  District  Mutual  Insurance  Co.  differs  from  this 
case,as  the  word  there  used  is  "estimated  value."  The  learned 
Judge  should  have  so  left  it  to  the  jury,  and  his  not  doing 
so  amounted  to  misdirection. 


Galt,  J. — Although  at  the  close  of  the  case  no  objection 
was  taken  to  the  ruling  of  the  learned  Chief  Justice  on  the 
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question  of  the  value  of  the  property  insured,  nor  is  any  such 
raised  by  the  rule,  yet  on  the  argument  Mr.  Cameron 
referred  to  it,  and  relied  upon  the  circumstance  as  shewing 
that  on  that  ground  the  policy  was  void.  He  argued  that 
the  statement  of  value  in  the  application  was  a  warranty, 
and  as  it  had  been  shewn  the  value  was  considerably  less 
than  the  sum  named  therein,  the  plaintiff  was  not  entitled 
to  recover. 

This  point  was  expressly  before  us  in  Riach  v.  Niagara 
District  Mutual  Insurance  Co.,  21  C.  P.  464,  and  we  held 
that  such  a  condition  in  a  policy  was  not  a  warranty,  but 
was  a  representation,  which,  if  wilfully  false,  would  render 
the  policy  void. 

The  learned  Chief  Justice  directed  the  jury  in  accord- 
ance with  what  we  thought  was  the  correct  instruction  to 
be  given  in  such  cases,  and  I  think  that  ground  of  objec- 
tion fails. 

The  learned  Chief  Justice  was  not  asked  to  request  the 
jury  to  find  what  was  the  value  of  the  articles  at  the  date 
of  the  application.  Had  this  been  done,  it  would  have 
brought  this  case  to  the  same  position  as  Riach  v.  Niagara 
District  Mutual  Insurance  Co. 

The  second  question  is,  as  to  misrepresentation  of  the 
risk. 

So  far  as  the  plaintiff  is  concerned,  it  appears  from  the 
evidence  of  the  agent  of  the  defendants,  that  he  had 
requested  the  agent  to  visit  and  inspect  the  premises ;  that 
the  agent  had  gone  there,  but  finding  that  the  shop  was 
closed,  he  had  not  gone  inside. 

In  his  examination  he  says,  "  The  plaintiff  said  the  place 
would  be  occupied  by  Parker  as  a  machine  shop.  I  filled 
up  the  application.  I  don't  remember  what  he  said,  or 
what  he  said  he  was  going  to  make.  I  knew  Parker  had 
worked  in  wood,"  &c. 

It  is  to  be  remembered  that  no  change  was  made  in  the 
premises  after  the  risk  had  been  taken,  by  the  introduction 
of  any  new  machinery.  All  the  machines  were  there  at 
the  time  when  the  plaintifi'  requested  the  agent  to  visit 
the  premises. 
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This  disposes  of  the  issue  raised  by  the  third  plea,  which 
alleges  that  the  risk  was  increased  after  the  making  of 
the  policy  by  the  erection  of  a  shingle  machine,  &c. 

The  second  plea  has  reference  exclusively  to  the  time  of 
making  the  application,  and  before  the  effecting  the 
insurance. 

The  (piestion  then  is  reduced  to  this :  does  the  term 
"  Machine  and  Repair  Shop "  necessarily  mean  that  no 
work  is  to  be  carried  on  in  such  an  establishment  except 
in  iron  ?  •  • 

It  is  very  plain  from  the  evidence  of  the  agent  that  he 
did  not  so  understand  it,  for  he  admits  that  "  he  did  not 
expect  it  would  be  all  iron  work."  He  "  knew  Parker  had 
worked  in  wood."  When  therefore  the  plaintiff  told  him 
that  the  premises  would  be  used  by  Parker  as  a  machine 
shop,  he  was  quite  aware  that  work  in  wood  would  be 
done  there. 

By  the  tariff  of  the  defendants'  rates  put  in  at  the  trial, 
under  No.  7,  special  risks,  there  is  a  distinction  drawn 
between  machine  shops  when  wood  work  is  done  on  the 
premises,  and  when  no  wood  work  is  done.  It  is  therefore 
impossible  to  say  when,  as  here,  the  expression  used 
is  "  Machine  Shop,"  that  ex  vi  termini  it  means  only  the 
latter. 

The  entry  in  the  tariff  is  : 

No.  7. — Factories  and  Manufactories,  Axe  or  Machine 
Shops,  when  no  wood  work  is  done  on  the  premises... $  — 
When  wood  work  is  done  on  the  premises  $  — 

Judging  from  the  above  formula,  it  would  appear  that 
the  description  would  be  the  same  in  both  cases,  viz : 
"  Machine  Shop,"  and  the  difference  would  be,  not  in  that 
description,  but  in  some  other  matter  respecting  which 
information  had  been  previously  given,  and  in  consequence 
of  which  the  rate  of  premium  had  been  fixed. 

This  really  appears  to  have  been  the  case  in  this  instance; 
for  on  referring  to  the  evidence  of  the  agent  it  will  be  seert 
there  was  a  good  deal  of  discussion  before  the  rate  was 
settled. 
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I  do  not  see  how  it  was  possible  for  the  learned  Chief 
Justice  to  have  directed  the  jury  that  the  words  "  Machine 
and  Kepair  shop"  had  any  technical  ascertained  meaning, 
and  that  their  use  necessarily  excluded  the  manufacture  of 
wooden  implements. 

He  left  the  case  to  the  jury  to  say,  under  all  the  circum- 
stances, whether  the  business  carried  on  was  that  of  a 
Machine  and  Repair  shop,  and  the}^,  by  their  verdict,  have 
found  that  it  was  so. 

I  do  not  see  on  what  ground  we  can  interfere.  It  is 
manifest  from  the  tariff,  that  if  the  term  "  Machine  Shop  " 
had  been  used,  such  term  might  have  allowed  the  insured  to 
do  wood  work  on  the  premises.  Does  then  the  insertion 
of  the  words,  "  and  repair  shop,"  make  any  difference  ?  I 
do  not  think  that  they  do. 

It  must  also  be  borne  in  mind  that  the  allegation  in  the 
second  plea  is,  that  the  plaintiff  represented  that  the  said 
machine  and  repair  shop  was  used  and  carried  on  only  for 
work  in  iron  and  iron  materials,  and  this  allegation  is 
negatived  by  the  evidence  of  the  agent,  who  states  that  the 
plaintiff  said  the  place  would  be  occupied  by  Parker  as  a 
machine  shop  ;  the  agent  at  that  very  time  well  knowing 
that  Parker  had  worked  in  wood.  It  was  the  agent  who 
used  the  words,  "machine  and  repair  shop,"  in  the  appli- 
cation. 

The  question  as  to  excessive  damages  remains  to  be 
considered.  / 

B}''  the  statement  of  loss  put  in  by  the  plaintiff  he  claims, 
among  other  things,  as  follows  :  "  Shafting,  gearing,  saw 
plane,  pulleys,  blocks,  S60.00,  value  $300.00."  In  his  evidence 
he  saj^s  :  "  I  sold  about  four  tons  of  old  iron,  $150.00  about. 
I  got  $35.00  per  ton.  I  did  not  charge  defendants  for  the 
heavy  shafting.  I  set  what  I  got  for  the  old  iron  against 
the  loss  on  the  shafting,  which  I  think  was  about  $150.00." 

This  is  not  a  satisfactory  account.  It  appears  that  the 
plaintiff  entered  the  value  of  the  shafting,  &c.,  at  $300.00, 
without  making  an}^  deduction  for  what  had  been  sold,  and 
then  states  his  loss  to  be  $60.00.    I  cannot  understand  the 


288     COMMON  PLEAS,  MICHAELMAS  TERM,  37  VIC,  1878. 

meaning  of  his  statement.  He  had  no  right  to  enter  the 
articles  at  their  full  value  in  making  his  declaration  of  loss. 
In  his  examination  in  chief  he  states  his  loss  on  these  items 
at  $150,  and  puts  that  as  their  value  at  the  time  of  the  fire. 
On  the  other  hand,  Parker  the  tenant  states,  "  the  shafting, 
pulleys,  &c.,"  were  worth  from  $125  to  $150,  they  were 
mine;  he  never  paid  me  for  them."  And  when  the  plaintiff' 
was  recalled  he  does  not  deny  this  allegation.  Under  these 
circumstances  I  am  of  opinion  that  the  verdict  should  be 
reduced  by  the  sum  of  $60,  the  amount  allowed  by  the  jury 
on  this  item. 

The  rule  will,  therefore,  be  discharged,  upon  the  plaintiff* 
agreeing  to  reduce  his  verdict  to  $1100,  otherwise  the  rule 
will  be  absolute  for  new  trial,  with  costs  to  abide  the  event. 
No  costs  on  this  rule. 

Hagarty,  C.  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Rule  discharged. 
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Cameron  v.  Cameron,  Executrix. 

Executrix  de  son  tori — Right  to  plead  set  off. 

Ileldy  that  in  an  action  by  a  creditor  against  an  executrix  de  son  tort,  she 
cannot  set  off  a  debt  due  from  the  plaintiff  to  her  testator. 

Held,  also,  that  she  may  be  sued  as  executrix,  and  on  her  defending  as 
such,  the  plaintiff  may  reply  that  she  is  executrix  de  son  tort. 

Declaration  ao^ainst  the  defendant  as  executrix  of 
Angus  Cameron,  on  the  common  counts,  for  goods  bargained 
and  sold  by  plaintiff  to  the  testator,  &;c. 

Sixth  plea :  that  the  plaintiff,  at  the  time  of  the  death 
of  the  said  Angus  Cameron,  was  indebted  to  the  said  Angus 
Cameron  in  an  amount  greater  than  the  plaintiff's  claim, 
upon  a  promissory  note,  dated  the  16th  of  October,  1866, 
overdue  before  this  suit,  made  by  the  plaintiff,  whereby 
he  promised  to  pay  the  said  Angus  Cameron  $769.96,  two 
years  after  date,  which  amount  at  the  commencement  of 
this  suit  was  and  still  is  due  from  the  plaintiff  to  the 
defendant  as  executrix  as  aforesaid  :  and  the  defendant,  as 
executrix  as  aforesaid,  is  willing  to  set  off  the  said  amount 
against  the  plaintifi  's  claim,  and  the  defendant,  as  execu- 
trix as  aforesaid,  claims  to  recover  a  balance  from  the 
plaintiff. 

Replication  :  that  the  defendant  was  and  still  is  execu- 
trix de  son  tort,  of  the  said  Angus  Cameron  deceased. 

Demurrer  ;  that  the  replication  does  not  disclose  or 
allege  any  fact  or  facts  that  constitute  an  answer  in  law  to 
the  defendant's  sixth  plea;  and  that  the  defendant,  even  if 
she  be  executrix  of  her  own  wrong,  may  lawfully  set  off  a 
debt  due  by  the  plaintiff  to  the  deceased  Angus  Cameron 
at  the  time  of  his  death,  against  the  plaintif!''s  claim, 

aS^.  Richards,  Q.  C,  for  the  demurrer.  The  whole  ques- 
tion is,  whether  an  executrix  de  son  tort  can  plead  a  set- 
off. No  doubt  a  rightful  executor  can  do  so,  and  as  the 
executrix  de  son  tort  is  acting  for  the  benefit  of  the  estate, 
the  same  right  should  be  accorded  to  her.  Although  the 
executrix  de  son  tort  cannot  by  her  own  wrongful  act 
37 — VOL.  XXIII  CP. 
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acquire  any  benefit — as,  for  instance,  she  cannot  claim  a 
retainer  of  her  own  debt,  the  reason  given  for  which  is, 
that  there  would  be  a  rush  amongst  the  creditors  to  get 
possession  of  the  estate,  and  claim  the  "retainer — yet  she  is 
protected  in  all  lawful  acts  not  for  her  benefit,  which 
the  rightful  executor  could  do:  '[]^illiams  on  Executors,  7th 
ed.,  vol.  i.,  p.  266.  But  payment  by  an  executor  de  son  tort 
has  been  held  good  :  Thomson  v.  Harding,  2  E.  &  B.  630 ; 
and  she  may  even  after  action  brought  pay  a  specialty 
debt,  and  plead  the  payment  of  that  debt  in  bar  of  the 
action  :  Oxenham  v.  Clapp,  2  B.  &  Ad.,  309  ;  and  therefore 
she  should  be  entitled  to  set  it  off.  See  also  Carmichael  v. 
Carmichael,  10  Jur.  908.  The  plaintiff,  however,  by  suing 
the  defendant  in  his  declaration  as  executrix  gives  the 
right  of  set-off,  and  is  estopped  from  afterwards  setting  up 
that  she  is  not  such  executrix,  but  an  executrix  de  son  tort. 
The  plea  claims  to  recover  the  balance  from  the  plaintiff ; 
but  if  the  Court  should  be  of  opinion  that  such  balance 
cannot  be  recovered,  then  the  plea  must  be  amended  by 
striking  out  the  claim.  At  all  events  the  plea  is 
divisible,  and  if  held  bad  for  this  excess,  is  good  to  the 
amoui)t  of  the  plaintiff's  claim  :  Parsons  v.  Crahh,  31  U. 
C.  R,  434. 

Bethune,  contra.  The  amendment  should  not  be  allowed. 

The  set-off  has  in  fact  been  paid,  this  however,  was 
not  stated,  as  the  plaintiff  considered  the  plea  bad.  The 
executrix  cle  son  tort  by  intermeddling  with  the  estate 
renders  herself  liable,  not  only  to  an  action  by  the  right- 
ful executor  or  administrator,  but  also  to  be  sued  as 
executrix  by  a  creditor  of  the  deceased  or  by  a  legatee ;  for 
she  has  all  the  liabilities,  though  none  of  the  j^i'ivileges, 
that  belong  to  the  character  of  executrix,  and  it  is  expressly 
laid  down  that  in  an  action  against  her  by  a  creditor,  she 
may  be  named  executrix  generally,  and  it  is  no  answer  to 
the  action,  that  she  is  only  executrix  de  son  tort ;  and  if  the 
creditor  sues  a  defendant  as  executrix,  and  she  defends  as 
such,  the  creditor  may  reply  that  she  is  executrix  de  son 
tort.    It  is^also  laid  down  that  she  cannot  plead  a  retainer 


CAMERON  V.  CAMERON. 


291 


of  her  own  debt ;  and  if  she  does  the  plaintiff  may  reply 
that  she  is  an  executrix  de  son  tort :  Williams  on  Execu- 
tors, 7th  ed,,  vol.  i.,  pp.  267,  269-70;  citing  Alexander  v. 
Lane,  Yelv.  137.  A  debt  due  to  the  executor  cannot  be 
set  off  against  a  debt  due  from  the  testator :  Waterman  on 
Set  Off,  2nd  ed.,  p.  201.  And  payments  made  to  an  executor 
de  son  tort  form  no  defence  to  an  action  by  the  rightful 
executor ;  on  the  gi-ound  that  he  is  not  entitled  to  receive 
it,  and  person^  paying  must  see  that  they  pay  the  legally 
authorized  representative  of  the  estate:  Hunter  v.  Wallace, 
13  U.  C.  R.  385.  The  law  is  clear,  that  to  entitle  a  person 
to  plead  a  set-off  he  must  be  able  to  bring  an  action  for  it, 
as  a  set-off  is  allowed  for  the  purpose  of  preventing  the 
necessity  of  a  cross  action.  Here  the  defendant  could  not 
bring  an  action  for  such  a  claim,  and  therefore  she  cannot 
set  it  off.  If  the  Court  should  be  of  opinion  that  defendant 
is  entitled  to  set  off  the  amount  of  the  plaintiff's  claim, 
she  certainly  cannot  have  judgment  for  the  balance. 

Hagarty,  C.  J. — The  defendant  is  sued  as  executrix  of 
Angus  Cameron,  deceased.  She  pleads  a  set-off  due  to  her 
testator,  on  a  promissory  note  given  by  the  plaintiff  to 
him  exceeding  the  plaintiff's  demand,  and  claims  a 
verdict  for  the  balance.  To  this  the  plaintiff  replies  that 
she  is  executrix  de  son  tort ;  and  she  demurs  on  the  ground 
that  it  is  no  answ^er. 

Mr.  Richards  also  argued  that  it  was  a  departure  from 
the  declaration,  which  treats  her  as  executrix. 

This  last  objection  is  disposed  of  on  clear  authority : 
Williams  on  Executors,  7th  ed.,  vol.  i.,  p.  269  ;  citing 
Coulter's  case,  5  Co.  30  a ;  S.  C.  Cro.  Eliz.  630 ;  Curtis  v. 
Vernon,  3  T.  R.  587  (which  is  express).  The  plaintiff  may 
sue  her  as  executrix  for  her  intermeddling  with  the  estate, 
but  can  disclose  her  true  character  when  she  claims  a  right 
to  do  what  only  a  rightful  executrix  could  do. 

There  seems  to  be  no  allusion  even  to  the  question  of 
set-off  by  an  executor  de  son  tort,  in  any  of  the  text  books 
or  cases  that  I  have  seen. 
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The  reason  seems  very  plain.  Such  an  executor  is  liable 
to  be  sued  by  creditors  for  debts  due,  having  intermeddled 
with  the  assets  ;  but  cannot  bring  any  action  or  recover  a 
debt  due  to  the  estate  ;  any  such  action  can  always  be  met 
by  the  plea  ne  unques  executor. 

A  set-ofF  to  a  debt  is  simply  allowed  by  a  statute  to 
avoid  a  cross  action.  As  Martin,  B.,  says,  in  giving  judg- 
ment in  Isherg  v.  Boivden,  8  Ex.  860,  "  The  sole  object  of 
the  Statute  being  to  prevent  cross  actions  between  the 
same  parties." 

If  the  defendant,  here,  can  set  off  the  debt  claimed  to  be 
due  to  the  deceased,  she  must  be  equally  able  to  bring  an 
action  for  it.  But  this  it  is  clear  she  cannot,  when  her 
true  character  is  disclosed.  She  is  said  to  have  the  liabili- 
ties, but  not  the  rights  of  a  lawful  executrix.  She  is  only 
treated  as  executrix  for  the  purj^ose  of  being  charged  : 
■  Fenn^  v.  Watts,  2  Phil.  152  (a). 

It  was  suggested  she  might  have  lawfully  paid  this  debt 
of  defendant,  and  if  so,  why  may  she  not  set  it  off.  The 
distinction  seems  obvious.  She  may  pay  a  just  debt;  but, 
as  Lord  Campbell  says,  after  reviewing  the  authorities,  in 
Thomson  v.  Harding,  2  E.  &  B.,  640,  "  Where  the  executor 
de  son  tort  is  really  acting  as  executor,  and  the  party  with 
whom  he  deals  has  a  fair  reason  for  supposing  that  he  has 
authority  to  act  as  such,  his  acts  shall  bind  the  rightful 
executor,  and  shall  alter  the  property." 

In  the  case  before  us  it  is  just  the  other  way;  the  plaintiff, 
against  whom  the  set-off  is  claimed,  is  expressly  challenging 
the  defendant's  right  to  act  as  lawful  executor. 

See  also  Buckley  v.  Barber,  6  Ex.  164,  in  the  judgment 
of  Parke,  B.,  which  bears  both  on  the  character  of  the  acts 
which  may  be  done  by  the  wrongful  executor,  and  the 
right  of  replying  his  true  character,  although  suing  him 
as  an  executor. 

It  seems  to  me  to  be  clear  from  authorit}^  and  the  reason 
of  the  thing,  that  the  set  off  cannot  be  pleaded. 


(a)  See  Rowsell  v.  Morris,  L.  R.  17  Eq.  23. 
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This  view  renders  it  unnecessary  to  notice  the  claim  for 
a  verdict  for  the  excess  of  the  set-off. 

See  also  Oxenham  v.  Glajyp,  2  B.  &  Ad.  311. 

Galt,  J.,  concurred. 

GwYNNE.  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Judgment  for  plaintiff. 


Hamilton  et  al  v.  Myles. 

}YoTk  and  labor— Special   contract   not  performed — Acceptance — Right  to 
recover  on  common  coujits. 

The  plaiutiffg  agreed  to  put  up  three  machines  called  hoist-s,  to  raise  and 
lower  goods,  in  four  wholesale  warehouses  which  defendant  was  building. 
The  specifications  required  them  to  be  "capable  of  raising  a  weight  of 
2,000  lbs.  without  risk,"  and  the  plaintiffs'  offer,  which  defendant 
accepted,  was  to  make  them  according  to  the  plans  and  specifications, 
and  to  the  entire  satisfaction  of  defendant's  architects,  the  same  as  in 
certain  other  warehouses  named.  They  were  put  in  in  June,  and  the 
defendant's  tenants  went  in  in  the  same  month.  On  the  30th  of  August, 
defendant's  architects  wrote  to  the  plaintiffs  requiring  them  to  remove 
them  and  put  in  others,  and  the  plaintiffs  made  some  improvements, 
which  were  not  completed  until  December,  the  complaints  being  repeated 
before  and  after  such  alteration.  In  January  defendant  left  the  country 
for  some  months,  and  on  the  Hth  of  February  the  whole  premises  were 
destroyed  by  fire.  The  architects  were  never  satisfied  with  the  hoists  or 
certified  for  them.  ^ 

Held,  I.  That  the  contract  required  the  hoists  to  be  capable  of  working  in 
the  ordinary  way  with  a  weight  of  2,000  lbs.,  and  that  it  was  not  sufficient 
that  they  could  bear  such  weight  without  raising  it,  although  they  might 
in  this  respect  be  equal  to  the  hoists  in  the  warehouses  referred  to. 

2.  That  the  user  of  such  hoists  by  defendant's  tenants  up  to  the  time  of 
the  fire  formed  no  evidence  of  acceptance,  so  as  to  entitle  the  plaintiffs  to 
recover  their  value  under  the  common  counts. 

Declaration,  on  the  common  counts,  for  goods  sold  and 
delivered,  &;c. 

Pleas — 1.  Except  as  to  $175,  never  indebted.  2.  Pay- 
ment, except  as  to  that  sum.  8.  Payment  of  that  sum  into 
Court.  Issue. 

The  cause  was  tried  before  Gait,  J.,  a.nd  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1873. 
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From  the  evidence  it  appeared  that  the  defendant  was 
erecting  four  wholesale  stores,  and  machines,  called  "hoists/' 
were  required  for  the  raising  and  lowering  of  goods  from 
one  floor  to  another  in  each  store.  The  defendant's  archi- 
tects were  Messrs.  Smith  and  Gemmell. 

In  the  specification  it  was  directed,  "  Provide  all  the 
machinery,  iron  work,  wood  work,  and  ropes  required  for 
an  iron  hoisting  machine,  capable  of  raising  a  weight  of 
2,000  lbs.  without  risk,  one  of  which  is  to  be  erected  in  each 
store,  and  left  in  complete  working  order." 

On  February  8th,  1871,  the  plaintiffs  wrote  to  the 
architects  undertaking  to  complete  the  work  there  men- 
tioned, (a  large  quantity  of  other  work  was  done  by  them, 
not  in  dispute),  "  according  to  plans  and  specifications  fur- 
nished by  yourselves,  and  to  complete  the  same  according 
to  your  entire  satisfaction,  as  follows  :  Four  hoisting 
machines,  complete  and  in  good  working  order,  with 
wooden  rope-wheel  and  ropes,  same  as  Frank  Smith  & 
Co.'s,  Jno.  Smith's,  Thomson  &  Burns's,  and  others,  $175 
each,  or  $700."  Across  this  was  written,  "  Accepted.  W. 
Myles." 

These  hoists  were  put  in  in  June,  1871. 

The  tenants  were  in  in  the  same  month. 

Three  of  the  hoists  were  quite  insufficient;  and  on  the 
30th  of  August,  1871,  the  architects  wrote  to  the  plaintiffs 
requiring  them  to  remove  them,  and  replace  them  with 
hoists  according  to  contract,  and  notifying  them  that  the 
defendant  would  hold  them  responsible  for  any  damage 
sustained  through  their  defects. 

The  plaintiffs  made  some  alterations,  enlarging  the 
wheels  to  increase  the  power.  The  alterations  were  not 
completed  till  December,  1871. 

The  defendant  said  he  told  the  plaintiffs  six  or  seven* 
times,  between  June  and  December,  to  take  the  hoists 
away,  but  was  not  positive  if  he  told  them  so  after 
December :  that  he  never  accepted  the  hoists,  and  his 
tenants  had  no  authority  to  accept  them. 

The  plaintiffs  admitted  that  the  complaints  continued  to 
be  made  after  as  well  as  before  the  alterations. 


HAMILTON  ET  AL.  V.  MYLES. 


295 


The  defendant  left  the  Province  for  the  South  on  January 
2nd,  and  on  February  14th  the  whole  of  the  premises  were 
destroyed  by  fire.  The  plaintiffs  said  that  they  could  not 
say  that  the  architects  were  entirely  satisfied  with  the  work. 

One  of  the  architects,  Mr.  Gemmell,  had  died  before  the 
trial.  Mr.  Smith  gave  evidence  that  the  hoists  were  never 
to  his  satisfaction,  or  that  of  his  partner  to  his  knowledge ; 
that  the  plaintiffs  had  never  asked  him  to  examine  the 
hoists. 

Evidence  was  given  as  to  the  insufficiency  of  the  hoists 
as  a  lifting  power. 

At  the  close  of  the  plaintiffs'  case,  Mr.  Harrison  objected 
that  there  should  be  a  nonsuit,  on  the  grounds  :  1.  That  the 
w^ork  was  not  done  to  the  satisfaction  of  the  architects. 
2.  That  there  was  no  evidence  from  which  the  Court  could 
imply  any  other  contract  than  the  written  contract. 

Leave  was  reserved  to  move  for  a  nonsuit  on  these 
grounds,  and  defendant  was  examined,  and  other  evidence 
given,  as  already  briefly  noted. 

The  learned  Judge  told  the  jury,  that  for  the  purposes 
of  the  trial,  the  question  of  the  architects'  certificate  need 
not  engage  their  attention  beyond  saying  whether  the 
hoists  were  to  the  satisfaction  of  the  architects ;  and  they 
were  asked  to  say  whether  the  defendant  ever  accepted  the 
hoists  : — that  in  the  contract  "capacity"  meant  "strength," 
as  the  size  and  model  were  to  be  of  a  given  description, 
and  if  these  hoists  were  not  capable  of  lifting  2,000  lbs., 
but  were  of  a  strength  sufficient  to  sustain  2,000  lbs.,  then 
the  hoists  under  the  contract  should  be  of  the  same 
character. 

Mr,  Harrison  objected  to  this  direction  as  to  "  capacity," 
and  also  that  there  was  no  evidence  of  acceptance. 
The  jury  found  for  the  plaintiffs,  with  $500  damages. 

In  this  term  Harrison,  Q.  C,  obtained  a  rule  nisi  for  a 
nonsuit  on  the  leave  reserved,  or  for  a  new  trial  on  the 
law,  evidence,  and  weight  of  evidence,  and  for  misdirection 
on  the  point  as  to  "  capacity"  under  the  contract. 
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In  the  same  term,  M.  C.  Cameron,  Q.  C,  shewed  cause. 
The  evidence  shews  that  the  plaintiffs  tendered  for  the 
work,  undertaking  to  complete  it  according  to  the  plans 
and  specifications,  and  to  the  satisfaction  of  the  architects ; 
and  the  plans  and  specifications  shew  that  the  machines 
were  "  to  be  capable  of  raisiog  a  weight  of  2000  lbs. 
without  risk,"  and  to  be  the  same  as  the  ones  in  Frank 
Smith  &  Go's.,  John  Smith's,  and  Thomson  &  Burns's.  It 
was  proved  that  when  first  put  in  they  were  the  same  as 
those  in  Thomson  &  Burns's,  with  the  exception  of  the 
wheels  being  a  little  smaller;  but  the  plaintiffs  on  receiving 
the  architects'  letter  of  the  30th  August,  put  in  lai'ger 
wheels  and  so  made  them  the  same  as  Thomson  &  Burns's. 
It  was  contended  that  the  hoists  should  be  capable  of 
raising  as  well  as  sustaining  a  weight  of  2000  lbs.,  but 
they  were  to  be  built  the  same  as  Thomson  &  Burns's,  &c., 
and  it  appeared  that  none  of  those  were  capable  of  raising 
2000  lbs.,  but  only  of  sufficient  strength  to  sustain  such 
a  weight ;  and  therefore  if  these  hoists  had  the  same  capa- 
city that  was  all  that  the  contract  required.  But  even  if 
the  hoists  were  not  in  accordance  with  the  contract,  yet 
the  use  and  occupation  of  them  by  the  tenants  was  such  a 
taking  of  possession  by  the  defendant  as  amounted  to  a 
waiver  of  the  terms  of  the  original  contract,  and  an  accep- 
tance and  agreement  to  pay  for  them  on  a  quantum 
meruit. 

Harrison,  Q.  C,  contra.  The  mere  acceptance  is  not 
sufficient  evidence  of  the  waiver  of  the  original  contract, 
and  of  a  new  one  to  pay  on  a  quantum  meruit.  The  real 
question  is,  have  the  plaintiffs  on  the  facts  proved  the  right 
to  sue  the  defendant  on  the  common  counts,  for  work  and 
labour  ?  The  hoists  w^ere  to  be  built  according  to  the  con- 
tract, namely  :  1.  To  the  satisfaction  of  the  architects.  2. 
Similar  to  those  in  Frank  Smith  k  Go's.,  &;c. ;  and  3.  To 
be  capable  of  raising  a  weight  of  2000  lbs.  without  risk. 
As  to  one  of  the  hoists,  no  question  is  raised,  and  the 
amount  of  it  has  been  paid  into  Gourt.  As  to  the  others, 
the  evidence  shews  that  as  first  put  up  they  were  clearly  in- 
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sufficient,  and  the  architects  so  informed  the  plaintiffs  and 
required  them  to  put  others  in  their  place ;  and  even  in 
December,  after  the  alterations  were  made,  the  architects 
still  condemned  them.  The  architects  never  were  satisfied 
with  them  or  granted  a  certificate,  and  the  plaintiffs  there- 
fore clearly  cannot  sue  under  the  contract.  Moreover, 
they  were  not  only  to  be  the  same  as  those  in  Frank 
Smith  &  Co.'s,  &c.,  but  "  to  be  capable  of  raising  a  weight 
of  2000  lbs.  without  risk."  It  was  misdirection  to  say 
that  sufficient  strength  to  sustain  a  weight  of  2000  lbs. 
was  all  that  was  required ;  "  capable  of  raising,"  means  rais- 
ing as  well  as  sustaining.  What  the  defendant  wanted 
was  machines  capable  of  raising  with  ordinary  power  a 
weight  of  2000  lbs.,  which  it  was  clearly  shewn  these 
machines  could  not  do.  It  was  contended  that  the  user 
by  the  tenants  was  an  acceptance  by  the  defendant,  but 
their  user  was  not  the  user  of  the  defendant.  The  ques- 
tion of  acceptance  is  one  of  intention  ;  and  the  fact  of  the 
defendant  having  frequently  told  the  plaintiffs  to  remove 
them  shewed  there  was  no  intention  to  accept.  The 
cases  shew  that  in  case  of  realty,  of  which  these  hoists 
would  form  part  as  fixtures,  there  must  be  not  merely 
an  acceptance,  but  such  an  acceptance  as  amounts  to 
an  abandonment^  or  rescission  of  the  original  contract, 
and  the  adoption  of  a  new  one  :  Tyrrell  v.  Gamble, 
12  IT.  C.  R.  669 ;  Patterson  v.  Great  Western  R.  W.  Co.,  9 
C.  P.  229.  In  Ellis  v.  Hamlen,  8  Taunt.  52,  it  was  held 
that  when  a  builder  undertakes  to  do  work  according  to 
specified  dimensions,  and  deviates  from  the  specifications 
he  cannot  recover  upon  a  quantum  valebant  for  work  and 
labour,  &c.  The  case  of  Munro  v.  Butt,  8  E.  &;  B.  738,  is 
strongly  in  point,  and  decides  that  where  in  a  contract  to 
build  a  house  by  a  certain  time  and  for  a  certain  price,  to 
the  satisfaction  of  a  surveyor,  the  builder  fails  to  com- 
plete the  work,  he  cannot  sue  on  the  contract,  not  having 
performed  it ;  and  the  mere  fact  of  the  defendant  having 
taken  possession,  does  not  raise  the  inference  of  his  having 
dispensed  with  the  conditions  of  the  original  contract, 
38— VOL.  XXUI  CP. 
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or  of  a  contract  to  pay  on  a  quantum  meruit.  The 
defendant  is  therefore  entitled  to  a  nonsuit. 

Hagarty,  C.  J. — This  verdict  cannot  be  allowed  to  stand. 
My  brother  who  tried  the  case  agrees  with  me  that  the 
direction  to  the  jury  as  to  capacity  cannot  be  supported, 
and  that  the  contract  was  that  the  hoists  should  be 
capable  of  raising  2,000  lbs. :  that  is,  capable  of  working 
in  the  ordinary  way  that  hoists  work  in  warehouses 
for  the  elevation  of  such  a  weight  from  one  floor  to 
another. 

The  question  remains  whether  there  should  be  a  nonsuit 
or  not  on  the  leave  reserved.  My  learned  brother  reports 
that  it  was  not  seriously  urged  at  the  trial  that  the  hoists 
answered  the  contract  in  the  proper  sense,  and  that  it  was 
clear  they  were  deficient.  A  perusal  of  the  evidence  cer- 
tainly leaves  little  doubt  on  that  point. 

If  the  machines  were  clearly  not  made  according  to  con- 
tract, and  never  satisfied  the  architects,  as  it  was  agreed 
they  should  do,  it  is  plain  that  the  plaintififs,  who  seek  to 
recover  as  for  goods  sold  and  work  done,  must  adduce  some 
evidence  of  another  contract  being  made  between  the  par- 
ties to  pay  on  request,  or  according  to  their  value. 

The  only  way  in  which  this  could  be  shewn  by  the 
plaintiff's  was  on  a  supposed  acceptance  of  this  work  by  the 
defendant :  in  other  words,  a  waiver  of  objection  to  the 
deficiencies  in  answering  the  contract,  and  to  the  want  of 
the  architects'  approval,  and  an  implied  agreement  by 
defendant  to  accept  and  pay  for  them,  either  the  price 
originally  agreed  on,  or  quantum  valebant 

The  great  difficulty  in  the  case,  and  between  the  parties, 
probably  arises  from  the  accidental  destruction  of  the 
hoists  in  the  fire  of  the  14th  Februar3\  We  must  treat  this 
case  exactly  as  if  the  writ  had  been  sued  out  on  the  day 
preceding  the  night  of  the  fire. 

If  the  plaintiffs  had  not  on  that  day  a  completed  cause 
of  action  on  the  common  counts  against  the  defendant, 
neither  have  they  it  now. 
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Up  to  the  completion  of  the  repairs  in  December,  (the 
precise  date  is  not  in  evidence),  there  could  be  no  pretence 
of  any  acceptance  of  the  work. 

Complaints  of  the  insufficiency  are  admitted  by  the 
plaintiffs  to  have  been  continued  after  the  alterations,  as 
before.  But,  it  is  alleged  on  their  behalf,  that  the  hoists 
remained  in  defendant's  warehouses,  and  were  used  by  his 
tenants  up  to  the  fire.  We  are  to  see  if  this  (and  there  is 
nothing  but  this),  is  legal  evidence  proper  to  be  submitted 
to  a  jury  to  prove  an  acceptance. 

The  plaintiffs  do  not  appear  to  have  made  any  effort  to 
obtain  the  approbation  of  the  architects,  or  to  attempt  to 
improve  the  efficiency  of  the  machines,  after  December. 
They  simply  did  nothing. 

We  must  consider  the  state  of  the  case.  These  hoists 
seem  essential  for  the  proper  use  of  wholesale  warehouses. 
They  were  first  put  in  in  J une,  and  the  tenants  had  £fot  into 
possession.  They  certainly  did  not  then  answer  the  con- 
tract. Nearly  two  months  elapsed  from  the  first  putting 
in  to  the  letter  of  81st  August  from  the  architects. 

It  may  be  asked,  could  this  action  have  been  maintained 
on  the  31st  of  August,  when  this  letter  was  received  from 
the  architects,  based  on  the  fact  that  the  hoists  had 
been  two  months  in  use,  and  on  the  allegation  that 
the  defendant  had  therefore  accepted  them,  and  waived 
their  defects  ? 

If  not,  will  the  user  from  December,  when  the  altera- 
tions were  made,  for  six  weeks  or  two  months,  up  to  the 
fire,  prove  an  acceptance  and  waiver  of  defects  shewn  to 
have  been  still  in  existence  and  unremedied  ? 

We  can  understand  two  cases  occurring  ;  one,  the  full 
acceptance  of  a  defective  article,  waiving  all  objections  as 
if  it  fully  answered  the  contract.  Another,  a  mere  taking 
of  it  into  possession  and  using  it,  paying  the  contract  price 
and  looking  to  the  contractor  for  damages  for  its  not 
answering  the  contract.  It  is  not  easy  to  understand  the 
evidence  as  shewing  that  the  defendant  did  either  of 
these  things. 
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If  the  plaintiffs'  argument  be  sound,  that  there  was  here 
a  full  acceptance  of  the  hoists,  so  as  to  imply  a  new 
promise  to  pay  on  request,  we  can  hardly  see  how  it 
would  not  also  be  an  answer  to  an  action  brought  by 
the  defendant  for  damages  occasioned  by  their  insufficiency, 
that  after  the  accruing  of  the  causes  of  action,  &c.,  the 
defendant  had  accepted  the  hoists,  with  certain  alterations 
made  therein  by  the  contractors,  waiving  all  objections,  &c., 
in  satisfaction  and  discharge,  &c. 

The  case,  cited  by  Mr.  Harrison,  Munro  v.  Butt,  8  E.  &  B. 
738,  is  much  in  point.  The  action  was  for  work  done  on  two 
houses  under  a  special  agreement,  amongst  others,  that  the 
whole  was  to  be  done  by  a  specified  day,  and  to  the  satis- 
faction of  a  named  sur\ieyor.  There  was  no  evidence  of 
the  surveyor  having  given  any  certificate  or  any  other 
expression  that  he  was  satisfied. 

Lord  Campbell's  judgment,  at  page  752,  is  very  full: 
"  The  facts  relied  on  by  the  plaintiff*  were  that,  the  work 
on  the  house  still  remaining  unfinished,  and  no  certificate 
having  been  procured,  the  defendant  had  yet  resumed  pos- 
session and  was  enjoying  the  fruits  of  his"  (plaintiff's) 
labour.  Of  this,  there  certainly  was  some,  though  slight 
evidence.  Now,  admitting  that  in  the  case  of  an  inde- 
pendant  chattel,  a  piece  of  furniture  for  example,  to  be 
made  under  a  special  contract,  and  some  term,  which  in 
itself  amounted  to  a  condition  precedent,  being  unper- 
formed, if  the  party  for  whom  it  was  to  be  made  had  yet 
accepted  it,  an  action  might,  upon  obvious  grounds,  be 
maintained,  either  on  the  special  contract  with  a  dispensa- 
tion of  the  conditions  alleged,  or  on  an  implied  contract  to 
pay  for  it  according  to  its  value  ;  it  does  not  seem  to  us  • 
that  there  are  any  grounds  from  which  the  same  conclusion 
can  possibly  follow  in  respect  of  a  building  to  be  erected, 
or  repairs  done,  or  alterations  made,  to  a  building  on  a  man's 
own  land,  from  the  mere  fact  of  his  taking  possession. 
Indeed,  the  term  '  taking  possession,'  is  scarcely  a  correct 
one.  *  *  What  is  he,  under  the  supposed  circumstances, 
to  do  ^    The  contractor  leaves  an  unfinished  or  ili-con- 
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structed  building  on  his  land ;  he  cannot,  without  expen- 
sive, it  may  be  tedious  litigation,  compel  him  to  complete 
it  according  to  the  terras  of  his  contract.  *  *  The  build- 
ing may  be  very  imperfect,  or  inconvenient,  or  the  repairs 
very  unsound  ;  yet  it  may  be  essential  to  the  owner  to 
occupy  the  residence,  if  it  be  only  to  pull  down  and  replace 
all  that  has  been  done  before.  How  then  does  mere  posses- 
sion  raise  any  inference  of  a  waiver  of  the  conditions 
precedent  of  the  special  contract,  or  of  the  entering  into  a 
new  one  ?  If  indeed  the  defendant  had  done  anything, 
coupled  with  the  taking  possession,  which  had  prevented 
the  performance  of  the  special  contract,  as  if  he  had  for- 
bidden the  surveyor  from  entering  to  inspect  the  work,  or 
if,  the  failure  to  complete  performance  being  very  slight, 
the  defendant  had  used  any  language  or  done  any  act  from 
which  acquiescence  on  his  part  might  have  been  reasonably 
infen-ed,  the  case  would  have  been  very  different.  Here, 
there  was  nothing  of  the  kind;  the  reliance  of  the  plaintiff 
was  simply  on  the  defendant's  possession." 

He  then  remarks  on  the  supposed  hardship  of  the  defen- 
dant's enjoying  the  benefit  of  the  plaintiff's  work  and  labour 
without  payment,  and  the  necessity  of  holding  men  to 
their  contracts. 

We  may,  I  think,  apply  these  principles  to  the  case  before 
us.  These  hoists  were  essential  to  the  use  of  the  defend- 
ant's houses,  as  wholesale  stores.  They  would  be  considered, 
in  a  sense,  as  part  of  the  realty  ;  for  example,  as  between 
mortgagor  and  mortgagee  of  a  warehouse.  There  w^ould 
be  but  little  similarity  between  them  and  the  "  indepen- 
dent chattel,"  of  which  Lord  Campbell  speaks.  If  the  fire 
had  not  occurred,  it  is  more  than  probable  that  some  fur- 
ther communication  would  have  taken  place  between  the 
parties.  The  destruction  of  the  subject  matter  of  the  dis- 
pute put  an  end  to  all  this.  But  we  must  strictly  regard 
the  rights  of  the  parties  just  as  they  existed  on  the  day  of 
that  destruction. 

The  whole  case  of  the  plaintiffs  lests  on  the  apparent 
omission  of  the  defendant  to  do  some  act  between  the  makinof 
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the  alterations  and  the  fire,  and  allowing  the  hoists  to  re- 
main on  the  premises  in  the  use  of  his  tenants.  The  com- 
plaints continued  to  be  made.  We  need  not  consider 
whether  the  lapse  of  a  long  period  of  use  after  December, 
with  nothing  done  or  said  by  or  between  the  parties,  might 
not  ultimately  raise  a  reasonable  presumption  of  accep- 
tance and  waiver  on  defendant's  part.  On  the  facts  before 
us,  I  cannot  see  how  a  Judge  could  properly  tell  a  jury  that 
there  was  evidence  to  go  to  them  of  any  such  waiver  and 
acceptance  to  found  a  new  contract  between  the  parties. 

Galt,  J.,  concurred. 

Gw^NNE,  J.,  was  nob  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  for  nonsuit. 


Palmer  v.  Baker. 

Promissory  note — Guarantee— Statute  of  Frauds, 

The  defendant  owing  the  plaintiff  delivered  to  him  a  note  for  $100,  made 
by  one  John  McGee  payable  to  defendant  or  bearer,  on  the  back  of 
which  defendant  signed  the  following  guarantee  :  ''In  consideration  of 
the  sum  of  one  hundred  dollars,  I  guarantee  the  payment  of  the  within 
note." 

Held  that  the  guarantee  was  sufficient  within  the  4th  sec.  of  the  Statute 
of  Frauds  ;  for  although  no  promises  was  named  in  it,  yet  the  reference 
in  the  guarantee  to  the  within  note,"  made  it  a  promise  enuring  to 
the  benefit  of  the  bearer,  whoever  he  might  be. 

Senible,  that  the  guarantee  created  an  absolute  promise  to  pay  in  all 
events,  and  that  defendant  was  not  entitled  to  notice  of  dishonour  j 
but  there  was  no  plea  raising  this  question. 

Qucere,  whether  defendant  could  be  treated  as  a  joint  maker. 

Action  on  a  guarantee  of  a  promissory  note. 

Declaration  :  for  that  the  defendant,  in  consideration  of 
the  sum  of  $100,  owing  from  the  defendant  to  the  plaintiff, 
delivered  to  the  plaintiff  a  certain  promissory  note,  bearing 
date  the  4th  January,  1858,  made  by  one  John  McGee  in 
favour  of  defendant  or  bearer,  for  the  sum  of  $100,  payable 
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five  years  after  the  date  thereof,  with  interest ;  and  the 
defendant,  in  consideration  of  the  sum  of  Si 00,  guaranteed 
and  promised  the  plaintiff  that  the  said  note  should  be  paid 
at  maturity.  It  then  averred  non-payment  by  the  maker, 
and  the  defendant. 

The  only  plea  was,  that  the  defendant  did  not  guarantee 
and  promise  the  plaintiff  as  alleged. 

There  was  another  count  charging  the  defendant  as  a 
joint  maker,  and  a  plea  added  at  the  trial,  denying  the 
making ;  it  is  unnecessary  to  do  more  than  refer  to  them,  as 
the  judgment  does  not  turn  on  the  issue  raised  on  that  plea. 

The  case  was  tried  before  Richards,  C.  J.,  without  a  jury, 
at  Belleville,  at  the  Spring  Assizes  of  1873. 

The  evidence  given  at  the  trial  was  as  follows  : 

The  note  itself  was  admitted,  and  the  signature  of  the 
defendant  to  the  guarantee  ;  but  it  was  contended  it  was  not 
sufficient  in  law  to  make  the  defendant  responsible  under 
the  Statute  of  Frauds ;  that  the  parties  to  the  contract 
were  not  named  in  the  guarantee ;  that  it  did  not  shew 
with  whom  the  contract  was  made,  which  must  appear 
from  the  contract  itself,  and  cannot  be  shewn  by  parol 
evidence ;  that  the  note  was  not  protested,  or  notice  of 
dishonour  given. 

The  note  was  payable  to  the  defendant  or  bearer,  and 
was  as  follows : 

"  $100  Sterling,  January  4th,  1858. 

"  Five  years  after  date,  I  promise  to  pay  William  Baker, 
or  bearer,  the  sum  of  SI  00,  for  value  received,  with  interest." 

(Signed)        John  McGee." 

On  the  back  the  following  guarantee  was  endorsed : 

"  In  consideration  of  the  sum  of  one  hundred  dollars,  I 
guarantee  the  payment  of  the  within  note." 

(Signed)        William  Baker." 

Philiio  Palmer,  the  plaintiff,  said,  "  I  am  the  plaintiff  in 
this  suit.  I  know  the  defendant  Baker,  I  got  this  note 
and  guarantee  from  him.  The  defendant  was  indebted  to 
me  on  a  promissory  note  before  he  left  for  England.  When 
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he  returned,  he  wantsd  me  to  take  these  notes  on  account 
of  his  indebtedness.  I  said  I  would  do  so  if  he  would 
guarantee  them ;  this  was  long  before  this  note  came  due. 
I  think  in  1*858,  and  not  later  than  1859  he  transferred 
the  notes  to  me,  and  wrote  the  guarantee.  I  took  it,  on 
the  faith  of  this  guarantee,  for  the  full  amount  mentioned, 
Si 00,  and  gave  him  up  the  notes  I  hejd  against  him, 
thinking  he  would  be  responsible  on  them.  Baker  left  the 
country,  I  think,  in  the  fall  of  18G2.  I  understood  he  ran 
away.  I  saw  him  two  or  three  years  ago.  I  saw  him 
here.    I  do  not  recollect  what  he  said." 

The  Chief  Justice  entered  a  verdict  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
the  $100,  and  the  interest. 

In  Easter  Term  Bell,  Q.  C,  of  Belleville,  obtained  a  rule 
nisi  pursuant  to  the  leave  reserved. 

In  this  term  Dickson  shewed  cause.  The  first  question 
is,  whether  the  guarantee  written  on  the  back  of  the  note 
is  sufficient  to  satisfy  the  Statute  of  Frauds,  as  it  does  not 
disclose  the  person  guaranteed,  Williams  v.  Lake,  2  E. 
&  E.  34?9,  is  expressly  in  point,  and  decides  that  the 
guarantee  there  was  bad,  as  the  person  for  whom  the  docu- 
ment was  intended  did  not  appear  on  the  face  of  it.  In 
Vandenhergh  v.  Spooner,  L.  R.  1  Ex.  316,  it  was  held  that 
the  names  of  the  parties  to  the  contract  mijst  appear  upon 
the  document,  as  such  parties.  And  in  Champion  v. 
Flummer,  1  N.  R.  252,  where  the  contract  was  signed  by 
the  seller  only,  it  was  held  insufficient.  See  also  Egerton 
V.  Matheius,  6  East  807 ;  Smith's  Merc.  L.,  8th  ed.,  p.  400, 
and  cases  there  collected.  The  recent  statute  which  makes 
it  unnecessary  to  state  the  consideration,  does  not  alter  the 
law  as  to  requiring  the  names  of  the  parties.  It  was  con- 
tended for  the  plaintiff  that  the  guarantee  constituted  the 
defendant  a  new  maker,  and  so  rendered  him  primarily 
liable ;  but  at  most  he  is  only  an  endorser  and  so  second- 
arily liable,  and  therefore  entitled  to  notice  of  dishonour. 
In  Byles  on  Bills,  10th  ed.,  147-8  it  is  said,  that  every 
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endorser  of  a  bill  is  in  the  nature  of  a  new  drawer  and 
entitled  to  notice  of  dishonour,  but  that  the  endorser  of  a 
note  is  not  a  drawer  or  maker  of  the  note  ;  for  you  cannot 
so  make  him  without  altering  his  situation  for  the  worse, 
and  depriving  him  of  notice  of  dishonour.  The  defendant 
may  be  liable  as  an  endorser,  but  not  as  a  new  maker,  and 
to  try  to  so  make  him  clearly  changes  the  intention  of  the 
parties :  Harrison  v.  Mattheivs,  10  M.  &;  W.  7G8.  There 
are  English  cases  which  decide  that  the  person  who 
guarantees  the  payment  of  a  bill  or  note  is  not  entitled  to 
notice :  Hitchcock  v.  Humf  rey,  5  M.  &  G.  559 ;  Walton  v. 
Mascall,  13  M.  &  W.  72, 452;  but  in  these  cases  the  guarantor 
was  not  a  party  to  the  bill  or  note.  In  New  York  the 
defendant  would  be  held  to  be  primarily  liable,  but  in 
Connecticut  and  Ohio  he  would  be  held  to  be  secondarily 
liable,  and  notice  of  dishonour  would  be  necessary.  See 
also  Story  on  Promissory  Notes,  3rd  ed.,  sees.  457-460, 
470-3;  Broivm  on  Frauds,  2nd  ed.,  pp.  153-6,  sees.  158-9  ; 
Walton  V.  Mascall,  18  M.  &  W.  72,  Am.  ed.,  note. 

Bell,  Q.  C,  contra.  Both  documents  are  written  on 
the  same  piece  of  paper,  and  must  be  read  together. 
The  guarantee  refers  to  the  "  within  note,"  and  on  looking 
at  the  note  it  appears  that  it  is  payable  to  the  defendant 
or  bearer.  The  plain  intention  of  the  guarantee  was  to 
guarantee  the  bearer,  that  is,  the  plaintiff,  or  any  person  to 
whom  he  might  deliver  it ;  and  immediately  on  delivery 
to  any  person,  it  becomes  a  guarantee  to  that  person.  The 
question  is  one  of  intention,  and  does  the  guarantee  disclose 
the  person  intended  :  Sem'ple  v.  PinJc,  1  Ex.  74.  In  Stead 
V.  Liddard,  1  Bing.  196,  where  a  guarantee  written  on  the 
back  of  a  copy  of  a  letter  referred  to  the  terms  of  the  copy 
on  the  other  side,  it  was  held  that  the  reference  being  made 
in  the  guarantee  to  the  copy  of  the  plaintiff's  letter  on  the 
same  paper,  was  a  sufficient  memorandum  within  the 
Statute  of  Frauds.  And  in  Dutchmo^n  v.  Tooth,  5  Bing.  N. 
C.  577,  where  the  guarantee  was  "  I  hereby  guarantee  you 
the  payment  of  the  proceeds  of  the  goods  you  have  con- 
39 — VOL.  XXIII  CP. 
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Ksigned  to  my  brother,  and  also  any  future  shipments  you 
may  make  in  consideration  of  2s.  6d.  paid  me,"  it  was  held 
a  sufficient  memorandum  within  the  Statute  of  Frauds  to 
make  the  subscriber  liable  to  the  vendor,  notwithstanding  it 
did  not  expressly  disclose  to  whom  the  2s.  6d.  was  paid ;  the 
intendment  being  that  it  was  paid  to  the  defendant  by  the 
party  to  whom  the  memorandum  was  given.  In  Walton  v. 
Dodson,  3  C.  &;  P.  1G2,  it  was  held  that  a  guarantee  not 
addressed  to  any  one  would  enure  to  the  benefit  of  those  to 
whom  and  for  whose  use  it  was  delivered.  It  would  there- 
fore clearly  appear  that  this  guarantee  would  enure  to  the 
benefit  of  the  plaintiff,  and  there  is  no  necessity  to  give  parol 
evidence  of  such  intention,  as  the  mere  production  of  the  note 
is  sufficient.  The  second  point  is,  that  the  defendant  may  be 
treated  as  a  joint  and  several  maker  and  be  sued  as  such 
by  any  subsequent  holder,  and  is  not  to  be  considered  as 
an  endorser  entitled  to  notice  of  dishonour.  This  doctrine 
is  laid  down  in  Luqueer  v.  Prosser,  1  Hill  N.  Y.  256,  and 
the  American  edition  of  Chitty  on  Bills  1839,  is  referred  to 
as  shewing  that  the  words  "  I  guarantee  the  payment  of  the 
within  note,"  is  a  promise  to  any  future  holder  as  well  as  to 
the  payee,  and  by  reference  the  guarantee  becomes  part  of  the 
principal  note.  But  even  if  the  defendant  by  guaranteeing 
the  note  became  an  endorser,  he  is  not  entitled  to  notice  of 
dishonour :  Story  on  Promissory  Notes,  3rd.  ed.,  p.  468-9, 
sees.  355-6  ;  Byles  on  Bills,  10th  ed.,  203. 

Galt,  J. — There  were  two  points  raised  on  the  argument, 
First,  that  the  guarantee  was  void  under  the  Statute  of 
Frauds,  as  the  name  of  the  person  guaranteed  did  not 
appear;  and,  second,  that  the  defendant  was  an  endorser  and 
liable  as  such  only  on  due  notice  of  dishonour  being  given, 
which  was  not  done  in  this  case. 

As  respects  the  first  objection,  it  must  be  borne  in  mind 
that  the  agreement  is  under  the  4th  section,  not  the  17th 
section,  of  the  Statute  of  Frauds,  and  as  those  sections  differ 
materially,  it  is  unnecessary  to  consider  the  cases  on  the 
latter. 
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The  note  was  payable  to  the  defendant  or  bearer,  and 
this  action  is  brought  by  the  person  to  whom  it  was 
delivered  by  the  guarantor  at  the  time  when  the  guarantee 
was  made.  This  distinguishes  it  from  Williams  v.  Lake, 
2  E.  &;  E.  349,  where  the  guarantee  was  in  the  following 
words :  "Sir,  I  beg  to  inform  you  that  I  shall  see  you  paid  to 
the  sum  of  £800  for  the  ensuing  building  which  you  under- 
take to  build  for  Messrs.  Thomas  and  Owens  of  Cap  Coch." 
This  was  not  addresssed  to  any  person,  nor  was  it  delivered 
to  the  man  for  whom  it  was  originally  intended,  but  was 
treated  as  if  it  had  been  an  open  offer  to  any  one  who 
might  choose  to  undertake  the  work,  and  as  such  was 
handed  by  the  person  to  whom  the  defendant  had  given 
it,  to  the  plaintiff,  without  the  authority  of  the  defendant. 
The  Court  held  that  the  plaintiff  could  not  recover. 

In  the  case  before  us  the  note  was  in  its  inception  pay- 
able to  the  defendant  or  bearer,  and  was  transferred  to  the 
plaintiff  with  the  guarantee. 

Mr.  Story  in  his  work  on  Promissory  Notes,  3rd  ed., 
after  referring  to  instruments  of  guarantee  being  negotiable 
by  the  law  of  foreign  countries,  (he  does  not  by  this  expres- 
sion include  the  law  of  England),  says,  page  648,  sec.  484, 
"  In  our  law  a  different  rule  seems  to  prevail.  In  case 
of  a  separate  instrument  of  guarantee,  at  least,  where  it 
is  not  expressly  stated  that  the  guarantee  shall  be 
negotiable,  as,  for  example,  when  the  note  is  payable  to 
A.  or  order,  or  A.  or  bearer,  •unless  the  separate  guarantee 
of  the  note  is  also  made  as  such  to  A.  or  order,  or  A. 
or  bearer,  it  seems  clear,  that  the  guarantee  is  to  be  limited 
to  the  very  person  to  whom  it  is  given  or  with  whom  it  is 
just  contracted.  The  same  doctrine  has  been  applied,  when 
the  guarantee  contains  the  name  of  no  person  on  it,  to  or 
with  whom  it  is  made ;  for  then  it  will  be  construed  to  be 
limited  to  the  first  person  who  takes  the  note  and  advances 
money  on  the  faith  of  the  guarantee,  and  it  will  not  be 
deemed  negotiable."  For  this  statement  of  the  law  he 
refers,  among  other  cases,  to  that  of  Walton  v.  JJodson,  3 
C.  &  P.  162. 
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I  may  mention  that  this  case,  Walton  v.  Dodson,  3  C. 
&  P.  162,  has  been  cited  as  authority  in  Tudor's  Leading 
Cases  on  Mercantile  Law,  2nd  ed.,  p.  369.  In  the  pro- 
gress of  that  trial,  at  page  163,  the  following  conversation 
and  ruling  is  reported,  and  it  is  this  ruling  which  is  quoted 
as  authority  :  "  Wilde,  Sergt. — Though  your  Lordship  has 
decided  that  a  guarantee,  addressed  to  one  of  two  partners, 
will  enure  for  the  benefit  of  both  ;  yet  I  hope  that  you  will 
not  think  that  a  guarantee  not  addressed  to  either,  is  in  the 
same  situation.  Gaselee,  J. — Such  a  guarantee  will  enure 
to  the  benefit  of  those  to  whom,  or  for  whose  use,  it  was 
delivered."  This  shews  the  distinction  between  the  case  of 
Williccms  V.  Lake,  and  that  now  before  us. 

In  the  case  of  Watson  v.  McLaren,  19  Wendell  557, 
which  was  an  action  on  the  guarantee  of  a  note,  but 
which  guarantee  was  evidenced  by  a  letter  and  did  not 
appear  on  the  note,  one  of  the  objections  taken  was  that 
the  guarantee  was  void,  no  promisee  being  named  therein. 
Mr.  Justice  Cowen  in  delivering  judgment,  at  page  565, 
says,  "  No  name  is  necessary  in  the  kind  of  guarantee  with 
which  these  parties  were  dealing.  *  *  It  was  the  obvious 
intent  of  the  defendant  below  to  indemnify  any  man  of  the 
whole  community,  who  should  advance  money  on  the  credit 
of  the  note,  and  especially  on  the  credit  of  the  guarantee." 

In  that  case  the  Court  held  that  the  action  could  not  be 
sustained,  because  the  plaintiff  was  not  the  person  to  whom 
the  guarantee  had  been  originMly  given. 

This  is  in  entire  accordance  with  the  opinion  of  Mr.  Story. 

I  am  therefore  of  opinion  that  the  objection  under  the 
Statute  of  Frauds  fails. 

Then  as  to  the  objection,  that  defendant  was  an  endorser, 
and  as  such  entitled  to  notice  of  dishonour. 

The  note  was  negotiable,  and  might  have  been  transferred 
to  the  plaintiff  by  delivery,  in  which  case  the  defendant  would 
have  incurred  no  responsibility,  or  he  might  by  endorsing  it 
have  assumed  the  position  of  an  endorser,  but  he  did  neither 
of  these  acts ;  but  wrote  on  it,  at  the  time  he  handed  it  to 
the  plaintiff,  the  following  undertaking  :  "  In  consideration 
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of  the  sum  of  one  hundred  dollars  I  guarantee  the  payment 
of  the  within  note."  The  sum  mentioned  was  the  full  face 
of  the  note,  and  it  appears  to  me  an  absolute  promise  on 
the  part  of  the  defendant  that  the  note  should  be  paid. 

Mr.  Story,  at  p.  173,  sec.  147,  says,  "And  not  only  may  the 
endorser  by  his  endorsement  qualify  and  restrain  his  own 
liability;  but  he  may  also,  if  he  chooses,  enlarge  his  ordinary 
res[)onsibility  as  endorser.  We  have  already  seen,  that  the 
obligation  created  by  law  in  cases  of  indorsement  is  con- 
ditional, and  requires  the  holder  to  make  due  demand,  and 
give  due  notice  to  the  indorser  of  the  non-payment  of  the 
note ;  and  if  he  omits  so  to  do,  the  indorser  is  discharged. 
But  an  indorser  may  absolutely  guarantee  the  payment  of 
the  note  in  all  events,  and  dispense  with  any  due  demand 
or  notice." 

The  defendant  appears  to  have  done  so  in  this  case.  It 
is  to  be  observed  that  there  is  no  issue  raising  this  question, 
but  as  it  was  argued  before  us,  I  have  referred  to  it. 

I  am  of  opinion  that  this  rule  should  be  made  absolute. 

Hagarty,  C.  J. — It  is  singular  that  we  can  find  so  little 
authority  in  England,  on  the  questions  raised  in  this  case. 
I  have  looked  through  many  text  books  and  cases. 

On  the  whole  I  am  of  opinion  that  the  objection  as  to 
not  naming  the  plaintiff  in  the  guarantee  must  fail.  I 
think  the  reference  on  the  back  to  the  within  note," 
enables  us  to  read  the  f^e  and  the  back  of  the  note 
together ;  and  it  may  be  read  as  a  promise  to  enure  to  the 
bearer,  whoever  he  may  be.  In  consideration  of  Si 00,  he 
guarantees  that  the  within  note  will  be  paid  according  to 
its  terms  to  the  holder. 

I  agree  that  the  guarantee  must  indicate  the  person 
guaranteed,  either  by  name  or  as  a  class,  or  so  that  he  can 
be  ascertained,  as  answering  the  declared  intention  of  the 
guarantor. 

I  think,  if  a  man  were  going  to  Montreal  to  purchase 
goods,  and  a  friend  gave  him  a  letter  to  the  effect,  that 
whereas  A.  B.  desired  to  purchase  goods  on  credit,  that  he, 
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(the  writer),  would  guarantee  to  any  merchant  selling  him 
goods  on  credit,  that  A.  B.  would  pay  or  the  writer  would 
do  it  for  him,  the  writer  would  be  bound,  and  that  parol 
evidence  would  be  admissible  to  shew  who  the  merchant 
was  that  trusted  him  on  the  faith  of  the  letter. 

The  principal  case  of  Williams  v.  Lake,  2  E.  &  E.  349, 
cited  by  my  brother  Gait,  does  not  decide  anything  to  the 
contrary. 

M'Kune  v.  Joynson,  5  C.  B.  N.  S.  218,  supports  ray 
view.  There  the  promise  was  not  a  guarantee,  but  to  pay 
to  any  person  who  shall  advance  to  R.  H.  on  this  agree- 
ment the  sum  of  X6,  provided  said  R.  H.  shall  sail  in  a 
certain  ship,  &;c.  This  is  spoken  of  as  an  advance  note  on 
seamen's  wages.  In  the  long  discussion  on  the  case — which 
turned  on  another  point— no  difficulty  is  suggested  as  to 
no  promisee  being  directly  named.  Byles,  J.,  says  "  The 
document,  being  addressed  to  no  person  in  particular,  is 
addressed  to  all  the  world.  It  is  addressed  not  to  a  banker, 
but  to  the  class  of  persons  who  are  in  the  habit  of  making 
advances  upon  these  notes  at  Liverpool." 

As  I  understand  this  case,  it  did  not  turn  upon  any 
of  the  Merchant  Shipping  Acts 'there  referred  to,  but  as 
governed  by  the  general  law. 

Had  the  memorandum  been  "  to  pay  to  any  person  who 
shall  advance  £6  to  R.  H.  &c.,  I  will  repay  him  if  R.  H.  do 
not."    I  cannot  see  how  a  different  rule  shall  apply. 

In  the  case  of  a  bill  or  note,  *he  effect  of  writing  a  name 
on  the  back,  as  indorser  in  blank,  is  in  substance  an  ex- 
tended agreement  to  pay  to  the  unnamed  holder,  if  the 
maker  or  acceptor  do  not. 

Such  also  seems  to  be  the  result  of  what  is  said  in  Wal- 
ton V.  Dodson,  by  Gaselee,  J. 

If,  therefore,  this  be  a  good  guarantee,  the  only  traverse 
is  non  assumpsit. 

The  defendant's  counsel  urged  that  he  ought  to  be  allowed  ' 
to  argue,  that  there  was  no  notice  of  dishonour  or  present- 
ment to  the  maker.    I  see  no  leave  reserved  to  add  such  a 
plea,  nor  any  application  to  add  it.   Application  was  made, 
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and  leave  given  to  make  other  amendments,  but  nothing  as 
to  this  question.  If  it  had  been  added,  the  plaintiff  would 
probably  reply  excusing  notice,  &c.,  on  grounds  con- 
nected with  defendant's  having  as  is  alleged,  run  away 
from  the  country. 

Presentment  to  the  maker  may  have  been  made  for  all 
that  appears. 

I  am  not  prepared  to  hold  that  even  if  pleaded  it  would 
be  a  defence.  As  it  is  not  on  the  record  we  need  not  dis- 
cuss it.    It  involves  a  somewhat  difficult  question. 

It  seems  clear  that  a  guarantor  of  the  payment  of  a  note 
to  which  he  is  not  a  party,  is  not  entitled  to  notice,  at  all 
events  if  not  damnified  by  its  omission.  This  is  stated  in 
the  text  writers. 

Now  the  first  count  is  not  framed  against  the  defendant 
as  the  endorser  of  the  note. 

On  the  authority  of  the  cases,  (see  Booth  v.  Barclay,  6 
U.  C.  R.  215),  he  could  be  so  sued,  though  the  note  is  pay- 
able to  bearer. 

Here  the  count  is  on  a  new  consideration,  for  apparently 
a  new  contract,  not  necessarily  connected  with  the  defen- 
dant's position  as  the  payee. 

If  it  be  treated  as  a  new  contract,  then,  according  to 
Walton  V.  Mascall,  18  M.  &;  W.  452,  it  would  seem  that  as 
against  the  maker  no  request  or  presentment,  &;c.,  would 
be  necessary,  and  that  whatever  would  be  sufficient  against 
him  would  be  sufficient  against  the  guarantor  for  the 
maker. 

I  think  the  rule  should  be  absolute  to  enter  a  verdict  for 
the  plaintiff"  on  the  first  count. 

We  do  not  pronounce  any  judgment  on  the  added  count. 
We  see  great  difficulty  in  treating  a  contract,  which  in  its 
express  terms  is  a  guarantee  for  another,  as  the  absolute 
contract  of  a  maker  of  a  note. 

GwYiN'NE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. . 

Bide  absolute. 
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Regina  V.  Smith. 

Dying  declaration — AdmUsibility  of. 

On  an  indictment  for  manslaughter,  it  appeared  that  deceased  died  about 
midnight,  December  16th,  from  the  effect  of  severe  bruises  alleged  to 
have  been  caused  by  the  prisoner,  her  husband,  striking  her  with  a 
lighted  coal  oil  lamp.  Immediately  after  receiving  the  injuries,  which 
was  between  eight  and  nine  in  the  evening  of  the  15th  December,  she 
said  to  the  prisoner,  and  to  a  female  relative,  that  she  was  dying.  Four 
physicians,  who  saw  her  almost  at  once,  declared  that  there  was  no  hope 
of  recovery.  One  of  them,  who  had  remained  with  her  till  three,  a.m  ,  on 
the  17th,  returned  in  the  forenoon  of  that  day.  He  then  told  her  that 
she  would  die,  and  asked  her  if  she  was  afraid  to  die  ;  she  said  «•  No," 
and  asked  him  if  she  was  dying  then  ;  he  answered  "  Tes  you  are,"  and 
she  replied  "  God  help  me."  He  said  from  the  manner  of  her  answering 
he  believed  she  thought  she  was  dying.  She  then  made  the  statement 
which  was  put  in  evidence.  The  doctor  asked  her  how  she  had  caught 
fire;  she  said,  "Arthur"  (the  prisoner)  "knocked  me  down  with  the 
lamp."  He  then  asked  if  the  prisoner  had  threatened  her  before  he  did 
it,  and  she  said  "  Yes."  She  died  about  twelve  hours  after  this,  from 
the  effect  of  her  injuries.  The  parish  clergyman,  who  was  with  her  from 
six  to  nine  o'clock  on  the  morning  of  the  17th,  said  he  addressed  her  as  a 
woman  whom  he  thought  was  dying,  and  that  she  understood  it  in  that 
way  ;  that  he  recommended  her  to  trust  in  Christ  as  her  only  hope,  and 
she  said  "  Yes,  I  look  to  him." 

Held,  that  this  statement  was  admissible  as  a  dying  declaration  ;  and  that 
it  made  no  difference  that  the  second  answer  was  given  to  a  leading 
question. 

This  was  a  case  reserved  by  S.  Richards,  Q.C.,  sitting 
for  Gait,  J.,  at  the  last  October  sittings  of  the  Court  of 
Oyer  and  Terminer,  at  Sarnia. 

The  prisoner  was  convicted  for  the  manslaughter  of  his 
wife,  and  was  sentenced  to  twelve  months  imprisonment 
in  the  common  gaol,  subject  to  the  decision  of  this  Court, 
as  to  the  admissibility  of  the  dying  declaration  of  the 
deceased  woman. 

From  the  evidence  it  appeared  that  the  deceased  came 
to  her  death  about  midnight  of  Wednesday,  December  16th, 
1873,  from  the  effect  of  very  severe  burns  received  upon 
her  person,  between  eight  and  nine  o'clock  of  the  previous 
evening.  The  prisoner  was  under  medical  treatment,  for 
what  was  called  general  nervous  derangement,  arising  fipm 
the  excessive  use  of  alcoholic  stimulants,  and  had  been 
taking  chloral.  .  During  Tuesday  afternoon  he  was  visited 
by  his  physician,  who,  on  finding  him  more  irritable  than 
he  had  been  on  the  previous  day,  when  he  called,  told  him 
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not  to  take  any  more  chloral  or  wine  until  he  called 
again,  which  he  intended  doing  at  nine  o'clock.  About 
half-past  eight,  however,  while  the  prisoner,  deceased,  and 
a  female  relative  were  in  the  dining  room  together,  the 
prisoner  asked  deceased  for  some  wine,  which  she  at  first 
refused  to  give  him,  but  on  his  becoming  very  violent  and 
breaking  a  chair,  she  gave  him  a  glass ;  this  quieted  him 
for  about  ten  minutes,  when  he  asked  for  some  more  wine, 
which  deceased  refused  to  give  him,  and  he  again  became 
very  violent  and  excited,  and  threatened  to  break  another 
chair ;  deceased,  however,  persuaded  him  to  go  to  a  bed- 
room off  the  dining  room,  to  lie  down,  at  the  same  time 
going  with  him.  There  was  a  large  sized  lamp  burning  in 
the  bed-room,  and  immediately  afterwards,  deceased  was 
heard  to  say,  "Don't  touch  the  lamp;"  the  relative  imme- 
diately ran  to  the  bed-room  door,  which  was  half  open, 
when  the  deceased  told  her  to  run  for  assistance,  which  she 
did.  Shortly  after  she  left,  the  servant  girl,  who  was  in 
the  kitchen  in  rear  of  the  dining  room,  hearing  something 
fall,  ran  into  the  hall  and  saw  the  prisoner  with  the  sleeve 
of  his  shirt  on  fire,  and  noticing  a  light  in  the  bed-room, 
ran  in  and  saw  the  deceased  lying  struggling  on  the  floor, 
all  her  clothes  being  on  fire.  The  servant  girl  tried  to  get 
the  deceased  out  of  the  room  and  smother  the  fire,  but  was 
unable  to  do  so,  her  own  clothes  catching,  so  she  ran  to  the 
hall  door  and  called  for  assistance ;  a  neighbour  came  in 
and  put  out  the  fire  on  the  girl,  when  the  prisoner  told 
him  that  his  wife  was  burning  up  inside,  and  to  save  her 
if  he  could.  He  went  into  the  bed-room,  but  was  unable 
to  put  the  fire  out ;  but  another  neighbour  coming  in  put 
it  out  with  a  pail  of  water.  The  deceased  was  then  lifted 
up,  and  walked  out  of  the  room,  supported  by  two  persons, 
and  as  she  passed  the  prisoner  she  said,  "  Oh  Arthur,  I  am 
dying,"  and  on  reaching  the  street  she  met  the  female 
relative,  and  also  said  to  her,  "  O  Lizzy,  I  am  dying."  She 
was  taken  to  the  residence  of  this  relative,  where  she 
remained  until  she  died,  about  twelve  hours  afterwards. 
She  was  so  dreadfully  burned  as  to  be  unrecognizable. 
40 — VOL.  XXIII  CP. 
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Four  physicians,  who  saw  her  almost  at  once,  declared 
there  was  no  hope  of  her  recovery,  and  their  attention  was 
directed  to  trying  to  alleviate  her  sufferings,  occasional 
doses  of  morphia  and  chloroform  being  administered. 

A  physician  who  was  with  her  till  three  o'clock  on  the 
Wednesday  morning,  returned  during  the  forenoon  of 
Wednesday.  He  then  told  her  she  would  die,  and  asked 
her  if  she  was  afraid  to  die  ?  she  said  "  No,"  and  asked  if 
she  was  then  dying ;  and  he  answered  "  Yes,  you  are she 
replied  "  God  help  me  1 "  He  said  that  from  the  manner  of 
her  answering,  he  believed  she  thought  she  was  dying. 

It  was  then  that  she  made  the  statement.  He  asked  her 
how  she  had  caught  fire.  She  said,  "Arthur"  (the  prisoner) 
"  knocked  me  down  with  the  lamp."  .  The  doctor  then  asked 
her  if  he  had  threatened  her  before  he  did  it ;  and  she 
said  "Yes." 

She  lived  over  twelve  hours  after  this,  and  then  died 
from  the  effect  of  the  injuries. 

Her  parish  clergyman  was  with  her  from  six  to  nine, 
A.M.,  on  the  Wednesday.  He  said  he  addressed  her  as  a 
woman  that  he  thought  was  dying,  and  that  she  understood 
it  in  that  way,  and  he  recommended  her  to  trust  in  Christ 
as  her  only  hope.  She  said  "  Yes,  I  look  to  Him."  And  the 
witness  thought  she  was  under  the  impression  that  she 
was  dying. 

The  learned  Queen's  Counsel  was  satisfied,  and  admitted 
the  evidence. 

The  jury  found  the  prisoner  guilty. 

Sentence  was  passed,  but  execution  stayed,  that  the 
opinion  of  this  Court  might  be  taken  on  the  admissibility 
of  the  declaration. 

J.  Q.  Scott,  for  the  Crown.  The  statement  was  properly 
admitted.  The  four  physicians  called  in  agreed  that  there 
was  no  hope  of  recovery,  and  the  evidence  of  the  doctor 
who  was  with  her  at  three  o'clock  on  Wednesday  morning, 
and  that  of  the  clergyman  who  attended  her,  clearly  shews 
that  she  fully  believed  she  was  dying,  and  had  given  up  all 
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hope  of  recovery.  It  is  not  necessary  that  death  should 
immediately  ensue,  nor  that  the  deceased  should  expressly 
state  her  belief  that  it  is  impending.  This  may  be  shewn 
by  the  circumstances  and  other  evidence,  as  it  clearly  was 
here :  Regina  v.  Perkins,  9  C.  &.  P.  395 ;  Rex  v.  Bonner, 
6  C.  &  P.  386  ;  Regina  v.  Qualter,  6  Cox  C.  C.  357 ;  Regina 
V.  Reaney,  1  Dearsly  &  Bell,  C.C.  151;  Taylor  on  Evidence, 
6th  ed.,  vol.  i.,  p.  643,  where  all  the  cases  are  collected.  In 
Regina  v.  Jenkins,  L.  R.  1  C.  C.  187,  the  declaration 
was  rejected,  but  because  she  had  expressly  qualified  the 
words  "  no  hope,"  by  adding  "  at  present." 

M.  G.  Cameron,  Q.C.,  contra.  Some  of  the  older  authori- 
ties, no  doubt,  would  make  this  statement  admissible,  but 
such  is  not  the  law  now.  It  is  not  sufficiently  shewn  that 
the  deceased  knew  or  believed  she  was  dying,  or  believed 
what  she  was  saying,  and  had  given  up  all  hope.  The 
statement  made  must  itself  unequivocally  shew  that  she 
knew  she  was  going  to  die,  and  had  given  up  all  hope ; 
that  there  was  an  unqualified  belief  in  death ;  and  there 
must  be  no  conjecture  as  to  what  was  passing  in  her  mind. 
According  to  Regina  v.  Jenkins,  L.  R.  1  C.  C.  187,  the 
statement  would  be  inadmissible.  Also  the  answers  must 
not  be  given  to  leading  questions,  as  was  clearly  the  case 
of  the  second  answer  given.  The  use  of  the  chloroform 
which  had  been  given  to  her,  should  also  be  taken  into 
consideration.  One  of  the  medical  witnesses  stated  that 
its  effect  remains  for  a  long  time,  for  several  hours,  and 
persons  under  its  influence  are  apt  to  give  an  affirmative 
answer  to  a  question  pat  to  them.  If  the  declaration  is 
not  admissible  there  should  be  judgment  for  the  defendant, 
as  there  is  not  sufficient  evidence  to  convict  without  it. 

Hagarty,  C.  J. — It  appears  to  us  that  it  is  impossible 
to  draw  any  other  conclusion  from  the  evidence,  but  that 
the  deceased  was  fully  aware  of  her  state,  and  of  the  near 
approach  of  death. 

Mr.  M.  0.  Cameron,  for  the  prisoner,  argued  that  such 
belief  and  abandonment  of  hope  must  appear  directly  from 
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the  deceased's  own  declaration ;  that  there  must  be  a  posi- 
tive statement  by  her  shewing  her  belief. 

In  the  latest  case  cited,  Regina  v.  Jenkins,  L.  R.  1  C.  C. 
187;  Kelly,  C.  B.,  at  page  192,  says  :  "The  result  of  the 
decisions  is,  that  there  must  be  an  unqualified  belief  in  the 
nearness  of  death,  a  belief  without  hope  that  the  declarant 
is  about  to  die.  If  we  look  at  reported  cases,  and  at  the 
language  of  learned  Judges,  we  find  that  one  has  used  the 
expression,  '  every  hope  of  this  world  gone another 
'  settled,  hopeless  expectation  of  death another  '  any 
hope  of  recovery,  however  slight,  renders  the  evidence  of 
such  declarations  inadmissible.'  We,  as  Judges,  must  be 
perfectly  satisfied  beyond  any  reasonable  doubt  that  there 
was  no  hope  of  avoiding  death ;  and  it  is  not  unimportant 
to  observe  that  the  burden  of  proving  the  facts  that  render 
the  declaration  admissible  is  upon  the  prosecution." 

In  that  case  the  declaration  was  rejected,  the  words 
being,  that  she  had  no  hope  of  recovery  at  present. 

The  rule  is  thus  stated  in  Taylor  on  Ev.,  6th  ed., 
vol.  i.,  p.  643.  "  It  is  not,  however,  necessary  that  the 
declarant  should  have  stated  that  he  was  speaking  under 
a  sense  of  impending  death,  provided  it  satisfactorily 
appears,  in  any  mode,  that  the  declarations  were  really 
made  under  that  sanction ;  as  for  instance,  if  the  fact  can 
be  reasonably  inferred  from  the  evident  danger  of  the 
declarant,  or  from  the  opinions  of  the  medical  or  other 
attendants  stated  to  him,  or  from  his  conduct,  such  as 
settling  his  affairs,  taking  leave  of  his  relations  and  friends, 
giving  directions  respecting  his  funeral,  receiving  extreme 
unction,  or  the  like.  In  short,  all  the  circumstances  of  the 
case  may  be  resorted  to,  in  order  to  ascertain  the  state  of 
the  declarant's  mind.  *  *  On  the  other  hand,  a  firm 
belief  that  death  is  impending, — by  which  is  meant,  not  as 
was  once  thought,  that  it  will  almost  immediately  follow, 
but  that  it  will  happen  shortly  in  consequence  of  the  injury 
sustained, — will  suffice  to  render  the  statement  evidence, 
though  the  sufferer  may  chance  to  linger  on  for  some  days, 
or  even  for  two  or  three  weeks.       *   In  general,  it  is  no 
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objection  to  their  admissibility,  that  they  "  (the  answers,) 
''were  made  in  answer  to  leading  questions,  or  obtained  by 
earnest  solicitations." 

In  Russell  on  Crimes,  ith  ed.,  vol.  iii.,  p.  250,  it  is  laid 
down,  "  It  is  essential  to  the  admissibility  of  these  declara- 
tions, and  is  a  preliminary  fact  to  be  proved  by  the  party 
offering  them  in  evidence,  that  they  were  made  under  a 
seme  of  impending  death ;  but  it  is  not  necessary  that 
they  should  be  stated  at  the  time  to  be  so  made ;  it  is 
enough  if  it  satisfactorily  appears,  in  any  mode,  that  they 
were  made  under  that  sanction,  whether  it  be  expressly 
proved  by  the  express  language  of  the  declarant,  or  be 
inferred  from  his  evident  danger,  or  the  opinion  of  the 
medical  or  other  attendants,  stated  to  him,  or  from  his 
conduct,  or  other  circumstances  of  the  case ;  all  of  which 
are  resorted  to  in  order  to  ascertain  the  state  of  the 
declarant's  mind." 

This  passage  is  taken  from  Greenleaf  on  Evidence,  12th 
ed.,  vol.  i.,  page  188,  sec.  158. 

There  is  a  very  full  review  of  the  authorities  in  Russell 
on  Crimes,  vol.  iii.,  bk.  6,  ch.  1,  p.  240,  sec.  3. 

To  support  the  proposition  Russell  cites  Rex  v.  W oodcock, 
1  Leach  C.  C.  500  ;  Rex  v.  Dingier,  1  Leach  C.  C.  504 ; 
Regina  v.  Perkins,  2  Moo.  C.  C.  135  ;  Rex  v.  John,  1  East 
P.  C.  357. 

Rex  V.  Bonner  is  reported  in  6  C.&;  P.  386-,  before  Patteson, 
J.  It  has  also  been  held  that  "  it  is  not  necessary  to  prove 
expressions  of  apprehension  of  immediate  danger."  In  the 
MSS.  report  cited  in  Russell  on  Crimes,  4th  ed.,  vol.  iii., 
page  257,  it  says,  "  It  is  not  necessary  that  the  deceased 
should  express  any  apprehension  that  he  is  a  dying 
man,  but  that  you  may  gather  it  from  the  circumstances." 

We  have  examined  a  number  of  cases,  and  have  come  to 
the  conclusion  that  the  evidence  was  rightly  admitted. 

As  to  an  objection  that  the  second  answer  was  to  a 
leading  question,  we  have  already  cited  the  passage  in 
Taylor  on  that  point.  The  same  point  is  in  Russell  on 
Crimes,  4th  ed.,  vol.  iii.,  page  269  ;  and  he  refers  to  Green- 
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leaf  on  Ev.,  12th  ed.,  vol.  i.,  page  186,  sec.  161  a,  where 
certain  American  authorities  are  referred  to. 

The  question  of  the  reception  of  this  evidence  was  pecu- 
liarl}'  for  the  decision  of  the  presiding  Judge,  (as  has  been 
remarked  in  some  of  the  cases),  and  we  see  no  reason  to 
doubt  that  his  conclusion  was  warranted  by  the  facts 
before  him,  and  by  the  existing  state  of  the  authorities. 

Galt,  J.,  concurred. 

GwYNNE,  J,,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Conviction  affirmed. 


Riley  et  al  v.  Spotswood. 

Contract — Misunderstanding. 

On  the  14th  Nov.,  1872,  defendant  wrote  to  the  plaintiflfs,  who  were  ex- 
tensive manufacturers  of  billiard  tables,  asking  what  they  would  require 
to  exchange  two  second  hand  tables  of  their  own  manufacture, 
which  defendant  had  bought  from  them  two  years  before,  for  three 
new  tables;  to  which  the  plaintiflf  replied  $700.  The  defendant  on  the 
20th  November,  wrote  objecting  to  the  price,  and  offering  "  two  good 
second  hand  tables,  one  a  four  pocket  and  one  a  cirom,"  and  $550  cash. 
The  two  tables  previously  purchased  from  plaintiff  were  both  carom 
tables,  but  one  of  the  plaintiffs  swore  that  he  was  not  aware  of  this. 
In  answer  the  plaintiffs  wrote  explaining  about  their  prices,  and  added 
that  they  had  some  rosewood  tables  in  hand,  also  some  the  same  as 
your  present  tables."  After  a  long  correspondence,  of  which  the  above 
is  the  most  material,  the  plaintiffs  sent  the  three  new  tables  to  the 
defendant,  and  received  in  return  two  second  hand  tables,  but  not  of 
their  own  manufacture,  which  they  refused  to  receive.  The  learned 
Judge  ruled  that  defendant  was  bound  to  send  two  tables  of  the 
plaintiffs'  own  manufacture. 

Held,  that  this  was  a  misdirection :  that  it  should  have  been  left  to  the 
jury  to  find,  not  merely  whether  the  defendant  believed  the  plaintiffs  to 
believe  that  they  were  to  get  two  second  hand  tables  of  their  own 
manufacture,  but  whether  he  believed  the  plaintiffs  to  believe  that  he, 
defendant,  was  contracting  to  deliver  such  tables ;  and  their  attention 
should  be  directed  to  the  distinction  between  plaintiffs  agreeing  to  take 
the  tables  under  the  belief  that  they  were  their  own  make,  and  agreeing 
to  take  them  under  the  belief  that  defendant  contracted  that  they  were 
of  such  make. 

And  Semble,  that,  under  the  circumstances,  neither  party  was  precluded 
from  denying  that  he  had  agreed  to  the  terms  of  the  other,  so  that 
there  was  in  fact  no  contract. 

Declaration.  First  count :  that  the  defendant  bought 
three  new  billiard  tables  from  the  plaintiffs,  and  promised  to 
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pay  therefor  3650  cash,  and  togive  to  the  plaintiffs  two  second 
hand  billiard  tables  of  the  plaintiffs'  own  manufacture;  aver- 
ring delivery  of  the  three  new  tables,  and  payment  by  the 
defendant  of  the  cash,  but  defoult  in  delivering  the  second 
hand  tables. 

Second  count:  that  the  defendant  bought  from  the  plain- 
tiffs three  new  billiard  tables  and  promised  to  pay  $650  cash, 
and  deliver  two  good  second  hand  billiard  tables,  one  a  four 
pocket  and  one  a  carom,  without  furnishings,  measuring 
5  ft.  6  in.  in  breadth  by  11  ft.  in  length,  and  as  good  as 
new;  averring  delivery  of  the  three  new  tables,  and  payment 
of  the  cash  :  breach  non-delivery  of  the  two  last  mentioned 
tables.  Common  counts  were  added. 
•  Pleas:  1.  Non  assumpsit.  2.  To  the  second  count, 
deliver}'^  of  the  two  second-hand  tables.  3.  Never  indebted. 
4.  Payment.  Issue. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  Toronto, 
at  the  Fall  Assizes  of  1878. 

From  the  evidence  it  appeared  that  the  plaintiffs  were 
manufacturers  of  billiard  tables  here,  and  the  defendant  a 
billiard  saloon  keeper  in  Kingston. 

On  the  14th  November,  1872,  the  defendant  wrote  to 
the  plaintiffs  "What  sum  will  you  require  in  an  exchange  of 
two  second  hand  billiard  tables,  of  your  own  manufacture, 
X  11,  without  furnishings,  for  three  new  billiard  tables, 
5  X  10,  carom  bevels  of  new  design,  one  with  and  two 
without  furnishings.  The  tables  I  wish  to  send  you  are 
those  I  bought  of  you  some  two  years  since,  and  are  in  as 
good  order  as  when  you  sent  them." 

On  November  16,  1872,  the  plaintiffs  wrote  "  We  will 
make  the  exchange  you  require  for  $700  *  *  If  you 
could  dispose  of  the  old  tables  yourself  it  would  suit  us 
better,  as  we  find  it  very  difficult  to  sell  any  of  the  old 
fashioned  tables,  particularly  second  hand  ones,  as  the 
demand  is  now  altoo^ether  for  5  x  10  carom  bevels.  Waitino- 
your  reply,"  «fcc. 

On  the  20th  November,  1872,  the  defendant  wrote. 
"  Your  price  of  S700  is  too  exorbitant  altogether.    I  will 
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make  you  the  following  offer.  If  you  see  fit  to  accept,  you 
let  me  know  this  week,  as  I  cannot  wait  beyond  that  time. 
I  will  give  you  two  good  second-hand  tables,  one  a  four 
pocket  off,  and  one  a  carom,  without  furnishings,  and  $550 
cash,  for  three  carom  bevels"  &c., to  arrive  here  about 
15th  December  next.  I  think  I  am  giving  you  a  very  fair 
offer.  I  am  allowing  you  your  own  price,  $350,  for  one 
table,  and  $100  each  for  exchanging  the  other  two  without 
furnishings.  Deduct  $60  for  furnishings,  and  $100  cash 
from  $350,  leaves  you  two  5J  x  11  tables,  as  good  as  new, 
at  $190  each,"  &c. 

On  November  25th  the  plaintifis  wrote,  explaining  about 
their  prices  *  *  "By  the  time  we  pay  the  freight  on 
the  old  tables  up  here,  cut  them  down,  and  convert  them 
into  bevels,  with  new  balls,  &c.,  they  will  cost  us  not  far 
from  $400  each,  and  then  will  not  be  as  saleable  as  new 
tables.  We  have  no  Hungarian  Ash  in  work  and  could 
not  promise  you  bevels  of  any  kind  inside  of  four  or  five 
weeks.  There  is  a  lot  of  Rosewood  bevels  in  work,  also 
some  the  same  as  your  present  tables'' 

On  November  29th  the  defendant  wrote  again  discussing 
the  prices,  speaking  of  the  freight  on  old  tables"  and  sug- 
gesting that  he  could  purchase  better  in  New  York,  "  and 
take  my  chances  of  selling  the  old  ones  here." 

On  December  2nd  the  plaintiffs  wTote,  discussing  the 
prices. 

On  December  5th  the  defendant  wrote,  suggesting  that 
if  they  could  get  up  tiuo  Birch  tables  nicely  trimmed,  &c., 
by  the  20th  instant,  I  will  exchange  as  I  offered  you 
before,  and  give  $250  cash,"  and  let  the  other  one  stand  in 
the  meantime,  &c. 

On  December  6  th  the  plaintiffs  wrote,  that  they  could 
not  have  the  tables  ready  by  that  time,  but  that  they  could 
by  the  3rd  of  January,  "  and  could  then  send  you  the  three 
tables  at  once,  and  would  agree  to  make  the  exchange  you 
require,  provided  3^ou  give  us  the  order  at  qnce,  for  $650 
cash,  no  less." 
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On  9th  December  the  defendant  wrote,  asking  for  sketch 
of  the  tables,  Szc,  "If  same  suits  me,  I  will  accept  your  offer, 
$650,  provided  you  give  me  two  sets  balls,  &c." 

On  11th  December  the  plaintiffs  wrote,  explaining  why 
they  did  not  send  sketch,  and  cannot  agree  to  give  balls, 
"We  cannot  agree  to  send  two  sets  of  balls,  as  we  will  make 
nothing  by  the  exchange  at  the  price  named,"  &c. ;  suggest- 
ing that  the  defendant  should  come  up  to  Toronto. 

On  12th  December  the  defendant  wrote  about  the  balls, 
and  enclosing  a  sketch. 

On  December  13th  the  plaintiffs  wrote  describing  their 
tables,  &c. 

On  January  3rd,  1873,  the  plaintiffs  telegraphed  "Have 
received  no  order  from  you  ;  some  mistake.    Please  write." 

On  the  4th  January  the  defendant  wrote,  expressing 
surprise  at  the  telegram  ;  that  he  considered  everything 
satisfactory,  and  no  mistake  on  his  part,  and  if  he  was  to 
have  the  tables  it  must  be  immediately,  and  suggesting  that 
they  had  kept  him  waiting  for  some  purpose  of  their  own. 

On  January  6th,  the  plaintiffs  wrote  with  explanations, 
"  We  are  still  open,  and  would  be  most  happy  to  receive 
your  order  for  three  bevel  tables  as  described  in  our  last, 
and  will  give  you  a  set  of  balls,"  &c.,  "in  consideration  of 
the  delay,"  &c. 

On  the  8th  January  the  defendant  wrote,  "  Will  accept 
your  offer,"  asking  to  have  the  tables  sooner,  and  giving 
directions  as  to  shipping  them. 

On  January  10  th  the  plaintiffs  wrote,  that  "The  tables  will 
be  finished  with  utmost  dispatch,  and  shipped  as  suggested." 

On  January  21st  the  plaintiffs  wrote,  that  the  tables  ^ere 
shipped  that  day,  Szc. 

On  February  3rd  the  plaintiffs  wrote,  acknowledging 
receipt  of  $650,  objecting  to  the  two  old  tables  sent  up, 
which  they  would  ship  back,  "  Our  agreement  with  you 
was  (as  you  proposed  in  your  first  letter)  to  take  back  the 
two  tables  you  purchased  from  us  nearly  two  j^ears  ago, 
and  give  you  three  bevel  caroms,"  &c,  "  the  tAvo  tables  to 
be  returned  without  balls,  cues,  markers,  cloth,  or  cue  racks, 
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and  you  to  pay  us  $650.  We  now  request  you  to  send  us 
the  tables  according  to  agreement,  or  their  equivalent  in 
cash,  including  $14  freight  on  the  old  tables  now  here." 

On  the  4th  February  the  defendant  wrote  "  I  have  made 
no  such  agreement  as  you  say,  and  I  consider  I  have  ful- 
filled the  agreement  I  did  make  with  you  to  the  very  letter. 
Please  refer  to  my  letter  of  20th  November.  Previous  let- 
ters have  nothing  whatever  to  do  with  the  contract." 

At  the  trial  one  of  the  plaintiffs  swore  that  the  old  tables 
were  nothing  like  their  tables,  which  they  had  sold  to  the 
defendant  two  years  before ;  that  they  did  not  know  who 
made  them,  and  they  would  have  been  of  no  value  to  them  ; 
that  he  recollected  those  formerly  bought  by  defendant,  but 
could  not  say  whether  they  were  carom  or  pocket  tables ; 
could  not  say  they  were  caroms ;  that  the  tables  sent  up 
were,  one  a  four  pocket  the  other  a  carom,  the  description 
in  tiie  defendant's  letter  of  20th  November. 

It  was  admitted  that  the  tables  sent  were  not  of  the 
plaintiffs'  manufacture.  Evidence  was  offered  that  they 
were  not  worth  altering. 

The  defendant  swore  that  the  two  tables  he  had  formerly 
bought  from  the  plaintiffs  were  carom  tables,  and  when  he 
wrote  offering  a  four  pocket  table,  they  must  have  known 
it  was  not  made  by  them,  as  he  had  never  bought  such  a 
table  from  them,  and  those  he  sent  were  good  second  hand 
tables;  that  the  reason  he  did  not  send  the  new  tables 
back,  as  the  plaintiffs  had  requested,  was  that  all  the  ex- 
penses were  thrown  upon  him ;  that  he  had  in  all,  before 
the  last  dealing,  four  tables  in  use,  two  made  by  the  plain- 
tiffs, two  made  by  others. 

The  learned  Judge  ruled  that  the  defendant  was  bound 
to  send  back  the  two  tables  made  by  the  plaintiffs,  and 
could  not  substitute  others. 

On  this  ruling  the  defendant's  counsel  did  not  address  the 
jury,  and  the  plaintiffs  had  a  verdict  for  $410.40 

In  Easter  Term  Harrison,  Q.  C,  obtained  a  rule  nisi  for  a 
new  trial  for  misdirection,  or  on  the  law  and' evidence. 
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In  this  term  M.  C.  Cameron,  Q.  C,  shewed  cause.  There 
was  no  misdirection  in  ruling  that  the  letters  proved  shewed 
that  the  defendant  was  bound  to  send  the  two  tables  manu- 
factured by  the  plaintiffs,  and  that  they  could  not  substi- 
tute two  others.  The  inception  of  the  transaction  was  the 
defendant's  letter  of  the  14th  November,  asking  what  the 
plaintiffs  would  require  in  exchange  for  two  second  hand 
tables  of  their  own  manufacture,  for  three  new  tables,  to 
which  the  plaintiffs  replied  S700.  Then  the  defendant  wrote 
the  letter  of  the  20th,  on  which  the  difficulty  arises.  The 
defendant  urges  that  the  two  second  hand  tables  offered  in 
this  letter  are  not  those  of  plaintiffs'  manufacture  previously 
mentioned,  but  two  other  tables  which  the  defendant  then 
had ;  but  the  whole  correspondence  must  be  read  together, 
and  so  reading  it,  and  looking  more  especially  at  plaintiffs' 
letter  of  the  25th  November,  it  is  clear  that  the  two  tables 
of  the  plaintiffs'  own  manufacture  were  the  ones  intended. 
The  subsequent  correspondence,  and  particularly  the 
defendant's  letter  of  the  5th  December,  and  the  plaintiffs' 
of  the  10th  January,  shews  that  the  offer  of  the  14th  of 
November  was  the  one  accepted.  But  if  the  contention  of 
the  defendant  is  to  prevail,  then  the  plaintiffs  meant  one 
kind  of  tables  and  the  defendant  another ;  in  that  case 
there  was  no  contract  at  all,  and  the  plaintiffs  are  entitled 
to  recover  on  the  common  counts. 

Harrison,  Q.C.,  contra.  The  ruling  of  the  learned  Judge 
at  the  trial  was  wrong.  The  defendant's  offer  in  the  letter  of 
the  20th  November  was  not  of  two  tables  of  the  plaintiffs' 
manufacture,  but  of  two  other  tables  which  he  then  had. 
This  is  perfectly  clear,  because  one  of  the  tables  offered  is 
described  as  a  four  pocket  table,  and  the  defendant  had  not 
bought  such  a  table  from  them.  This  being  the  only  offer 
made  by  the  defendant  must  be  alone  looked  at  to  discover 
what  the  contract  was,  and  the  previous  letters  cannot 
affect  the  question.  This  was  accepted  by  the  defendant, 
and  the  whole  of  the  subsequent  correspondence  plainly 
refers  to  it.  There  is  therefore  a  clear  and  unequivocal 
offer  and  acceptance,  and  the  plaintiffs  cannot  escape  by 
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saying  that  there  was  a  mistake  on  their  part,  for  as  the 
mistake  was  theirs  they  must  suffer  for  it.  The  law  is 
laid  clown  in  Benjamin  on  Sales,  2nd  ed.,  p.  326,  "  Where 
the  mistake  is  that  of  one  party  only  to  the  contract,  and 
is  not  made  known  to  the  other,  the  party  labouring  under 
the  mistake  must  bear  the  consequences,  in  the  absence  of 
any  fraud  or  warranty  *  *  For  whatever  a  man's  real 
intention  may  be,  if  he  vianifests  an  intention  to  another 
party,  so  as  to  induce  that  other  party  to  act  upon  it,  he 
will  be  estopped  from  denying  that  the  intention  as  mani- 
fested was  his  real  intention."  In  Cornish  v.  Ahington, 
4  H.  (Sz;  N.  549,  it  is  said  that  if  any  person,  by  actual 
expressions,  or  by  a  course  of  conduct,  so  conduct  himself 
that  another  may  reasonably  infer  the  existence  of  an  agree- 
ment, and  acts  upon  such  inference,  Avhether  the  former 
intends  that  he  should  do  so  or  not,  he  cannot  afterwards 
gainsay  the  reasonable  inference  to  be  drawn  from  his  con- 
duct. See  also  Raffles  v.  Wichelhaus,  2  H.  &  C.  906 ;  Mc- 
Pkerson  v.  Cameron,  15  U.  C.  R.  48  ;  Leney  v.Taplin, 
21  L.  T.  N.  S.  204.  The  plaintiffs  cannot  recover  on  the 
common  counts,  as  the  contract  is  one  of  barter.  Where  there 
is  a  contract  of  barter,  and  one  of  the  parties  omits  to  send 
goods  in  return,  the  other  cannot  bring  an  action  for  goods 
sold,  and  no  mere  lapse  of  time  will  turn  a  contract  of  barter 
into  a  contract  for  goods  sold  :  Harrison  v.  Luke,  14  M.  & 
W.  139 

Hagarty,  C.  J. — The  case  involves  a  question  of  some 
difficulty. 

It  is  difficult  to  read  the  correspondence  without  the 
strong  opinion,  that  the  plaintiffs  understood  the  bargain  to 
be,  that  they  were  to  get  back  two  second  hand  tables  of 
their  own  make.  Such  was  the  defendant's  first  proposi- 
tion, and  when  the  plaintiffs  reply  to  it  stating  their  terms, 
the  defendant  writes  again  objecting  thereto,  and  saying 
that  he  then  makes  the  following  offer,  "  Two  good  second 
hand  tables"  describing  them,  but  saying  nothing  about  the 
maker's  names. 
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Then  ensues  a  long  correspondence.  The  defendant  insists 
that  his  second  letter  should  alone  be  looked  at,  to  find  the 
contract,  and  he  argues  that  the  plaintiffs  could  not  have 
been  misled,  as  from  the  description  he  gave  as  to  one,  a 
four  pocket  table,"  the  plaintiffs  must  have  known  that 
they  had  never  sold  any  such  table  to  him. 

To  this,  it  is  answered,  that  the  leading  and  governing 
idea  throughout  was  tables  of  their  own  make,  and  that  in 
their  large  business  they  would  not  naturally  remember 
whether  those  tables  they  had  sold  wei*e  pocket  or  carom 
tables. 

I  think  the  language  of  their  letter  of  the  2oth  November, 
in  answer  to  his  offer,  favours  the  plaintiffs'  view.  The}^ 
say  they  have  rosewood  tables  in  work,  "And  also  some  the 
same  as  your  present  tables."  This  seems  to  indicate  that 
their  mind  was  directed  to  the  tables  which  they  knew 
came  from  their  factory. 

The  plaintiffs  stated  in  evidence  that  they  could  not  say  or 
remember  whether  the  tables  originally  sold  were  pocket 
or  carom  tables. 

It  looks  very  much  as  if  the  parties  did  not  in  the  end 
bring  their  minds,  as  the  phrase  is,  "  ad  idem'' ;  that  in  fact 
they  were  looking  at  a  different  and  not  the  same  state  of 
facts. 

I  think  we  are  bound  to  look  at  the  whole  correspon- 
dence to  find  the  contract,  and  ought  not  to  give  a  full 
assent  to  the  defendant's  argument,  that  letters  previous  to 
his  of  20th  November  should  not  be  referred  to. 

I  am  not  prepared  at  present  to  hold  that  we  can  settle 
what  is  the  true  bargain,  as  a  question  of  law,  from  the  letters. 

Apart  from  the  writings,  it  may  appear  that  each  was 
contracting  as  to  a  different  subject  matter,  no  deception 
being  practised  or  intended  by  either. 

I  think  Mr.  Harrison  was  right  in  insistinsr  that  if  the 

o  o 

terms  of  the  contract,  (honestly  entered  into,)  are  clear  and 
unmiStakeable,  &c.,  neither  party  can  escape  therefrom  by 
the  allegation  that  he  did  not  contemplate  the  full  extent 
of  his  liability,  or  misunderstood  the  natural  result,  &c. 


326     COMMON  PLEAS,  MICHAELMAS  TERM,  37  VIC,  1873. 


One  difficulty  here  is,  whether  the  second  hand  tables 
were  to  be  of  the  plaintiffs'  own  make,  or  any  two  second- 
hand tables  answering  the  description  in  the  defendant's  pro- 
position. 

It  might  be  all  important  for  the  plaintiffs  to  have  them 
of  their  own  make,  as  they  would  thus  have  a  much  better 
idea  of  their  value  and  fitness  for  alterations,  &c.  They 
might  hardly  be  willing  to  contract  to  allow  several  hun- 
dred dollars  for  two  tables  of  unknown  make  or  quality. 

In  Baffles  v.  Wichelhaus,  2  H.  &  C.  906,  there  was  a 
written  agreement  that  the  defendants  should  buy  cotton  to 
arrive  "  Ex  Peerless"  from  Bombay.  Plea :  that  the  ship  meant 
find  intended  by  the  defendant,  was  the  ship  called  the  Peer- 
less, which  sailed  from  Bombay  in  October,  but  the  plaintiff 
offered  to  them  cotton,  not  from  it,  but  from  another  ship 
also  called  the  Peerless,  which  sailed  from  Bombay  in 
December.    Demurrer  and  joinder. 

Now  here  there  was  extraneous  matter  averred  to  shew 
what  the  defendants  contracted  for. 

Pollock,  C.  B.,  says,  "  It  would  be  a  question  for  the  jury 
whether  both  parties  meant  the  same  ship  called  the  Peer- 
less. *  *  It  is  like  a  contract  for  the  purchase  of  wine 
coming  from  a  particular  estate  in  Spain  or  France,  where 
there  are  two  estates  of  that  name." 

There  was  judgment  for  the  plea.  It  rather  seems  there 
to  be  put  on  the  ground  that  as  soon  as  it  appeared  there 
were  two  ships  sailing  from  Bombay,  there  was  a  latent 
ambiguity,  and  parol  evidence  was  admissible  to  shew  that 
the  plaintiff  meant  one  ship  and  the  defendants  another. 
So  Mellish,  for  the  defendants,  argued,  and  was  then 
stopped  by  the  Court. 

There  is  a  very  important  case  on  this  question,  Smith 
V.  Hughes,  L.  R.  6  Q  .B.  597.  At  page  609,  Hannen,  J., 
says  of  Raffles  v.  Wichelhaus,  "  It  is  essential  to  the  crea- 
tion of  a  contract  that  both  parties  should  agree  to  the 
same  thing  in  the  same  sense.  Thus,  if  two  persons  enter 
into  an  apparent  contract  concerning  a  particular  person  or 
ship,  and  it  turns  out  that  each  of  them,  misled  by  a  simil- 
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arity  of  name,  had  a  different  person  or  ship  in  his  mind, 
no  contract  would  exist  between  them,"  citing  that^case. 

Smith  V.  Hughes  was  a  peculiar  case.  The  plaintiff 
offered  to  sell  oats  to  the  defendant,  and  exhibited  a  sample, 
which  the  defendant  took,  and  next  day  wrote  saying  he 
would  take  the  oats  at  so  much  per  quarter.  He  afterw^ards 
refused  to  take  them  as  they  were  new  oats,  and  lie  thought 
he  was  buying  old  oats. 

The  whole  subject  is  discussed  at  length,  and  judgments 
delivered  by  Sir  A.  Cockburn,  C.  J.,  and  Blackburn  and 
Hannen,  JJ. 

For  this  juf3gment  it  may  be  sufficient  to  quote  the  head 
note. 

"The  Judge  left  to  the  jury  the  question  whether  the 
plaintiff  had  believed  the  defendant  to  believe,  or  to  be 
under  the  impression,  that  he  was  contracting  for  old  oats, 
and,  if  they  were  of  opinion  that  the  plaintiff  had  so  believed, 
he  directed  them  to  find  for  the  defendant,"  which  they  did, 
"  Held,  there  must  be  a  new  trial :  Per  Cockburn,  C.  J.,  on 
the  ground  that  the  passive  acquiescence  of  the  seller* in 
the  self  deception  of  the  buyer  did  not  entitle  the  latter  to 
avoid  the  contract.  Per  Blackburn,  J.,  on  the  ground  that 
there  is  no  legal  obligation  in  a  vendor  to  inform  a  pur- 
chaser that  the  latter  is  under  a  mistake  not  induced  by 
the  act  of  the  vendor ;  and  that  the  direction  did  not  bring 
to  the  minds  of  the  jury  the  distinction  between  agreeing 
to  take  the  oats  under  the  belief  that  they  were  old,  and 
agreeing  to  take  the  oats  under  the  belief  that  the  plaintiff 
contracted  that  they  were  old.  Per  Hannen,  J.,  on  the 
ground  that  the  direction  did  not  sufficiently  explain  to  the 
jury  that,  in  order  to  relieve  the  defendant  from  liability, 
it  was  necessary  that  they  should  find,  not  merely  that  the 
plaintiff  believed  the  defendant  to  believe  that  he  was  buy- 
ing old  oats,  but  that  the  plaintiff  believed  the  defendant 
to  believe  that  he,  the  plaintiff,  was  contracting  to  sell  old 
oats." 

This  case  is  valuable  as  an  enunciation  of  principles 
respecting  the  understanding  of  the  parties  to  a  bargain. 
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The  high  authority  of  Blackburn,  J.,  at  p.  607,  lays  down 
"  If  one  of  the  parties  intends  to  make  a  contract  on  one  set 
of  terms,  and  the  other  intends  to  make  a  contract  on  another 
set  of  terms,  or,  as  it  is  sometimes  expressed,  if  the  minds  of 
the  parties  are  not  ad  idem,  there  is  no  contract,  unless  the 
circumstances  are  such  as  to  preclude  one  of  the  parties  from 
denying  that  he  has  agreed  to  the  terms  of  the  other.  *  ''^ 
If  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  believe  that  he  was 
assenting  to  the  terms  proposed  by  the  other  party,  and 
that  other  party  upon  that  belief  enters  into  the  contract 
with  him,  the  man  thus  conducting  himself  would  be 
equally  bound  as  if  he  had  intended  to  agree  to  the  other 
party's  terms." 

I  repeat  that  I  consider  the  leading  idea  on  the  plaintiff's 
part  would  here  seem  to  be  that  they  were  to  get  two  second 
hand  tables  of  their  own  manufacture.  Such  was  the  first 
proposal  to  them,  and  after  the  receipt  of  the  defendant 's 
offer,  in  the  letter  of  20th  November,  which  was  not 
accepted,  their  letter  referring  to  having  in  work  some 
tables  "  the  same  as  your  present  tables,"  shews  that  they 
still  had  their  eyes,  (as  it  were),  fixed  on  second  hand  tables 
of  their  own  make  in  defendant's  hands. 

The  great  difficulty  is  created  by  the  defendant  describ- 
ing one  of  the  second  hand  tables  as  having  four  pockets, 
and  that  so  the  plaintiff's  must  or  ought  to  have  known 
that  he  could  not  have  been  offering  to  return  those  he  got 
from  them. 

The  plaintiffs,  large  manufacturers,  might  well  have  for- 
gotten whether  tables  sold  by  them  two  years  before  were 
pocket  or  carom  tables,  but  a  reference  to  their  books  might 
have  settled  the  matter. 

I  think  this  case  must  go  down  again  for  trial,  and  the 
jury  must  be  directed,  as  nearly  as  possible,  on  the  princi* 
pies  laid  down  in  Smith  v.  Hughes. 

If  I  rightly  understand  the  view  of  Hannen,  J.,  page  611, 
it  would  be,  did  the  jury  find,  not  merely  that  defendant 
believed  the  plaintiffs  to  believe  that  they  were  to  get  two 
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second  hand  tables  of  their  own  manufacture,  but  that  he 
believed  the  plaintiffs  to  believe  that  he,  the  defendant,  was 
contractingr  to  deliver  such  tables  of  their  own  manufacture. 

And  Blackburn,  J.,  would,  as  I  understand  (see  page  608), 
point  out  to  the  jury  the  distinction  between  agreeing  to 
take  the  tables  under  the  belief  that  they  were  their  own 
make,  and  agreeing  to  take  them  under  the  belief  that 
defendant  contracted  that  they  were  the  tables  of  their  own 
make. 

These  directions,  (which  I  cannot  express  in  any  plainer 
terms),  seem  to  proceed  rather  on  the  idea  that  one  party 
was  trying  to  overreach  the  other,  or,  using  the  mildest 
term,  one  being:  aware  and  willinor  that  the  other  should 
overreach  himself 

We  have  still  to  consider  the  case  as  one  of  bond  fide 
mistake,  each  party  being  confident  to  the  end  of  the  cor- 
rectness of  his  own  view,  and  unaware  of  the  other  party 
viewing  it  otherwise. 

My  impression  is,  on  the  whole,  that,  in  the  already 
quoted  words  of  Blackburn,  J.,  the  circumstances  are  not 
such  as  to  preclude  either  party  from  denying  that  he  has 
agreed  to  the  terms  of  the  other.  If  so,  I  do  not  see  any 
escape  from  the  only  remaining  result,  that  the  parties' 
minds  were  not  ad  idem,  and  that  there  was  no  contract. 

Hannen,  J.,  at  p.  6 10,  also  says  "In  considering  the  question, 
in  what  sense  a  promisee  is  entitled  to  enforce  a  promise,  it 
matters  not  in  what  way  the  knowledge  of  the  meaning  in 
which  the  promisor  made  it  is  brought  to  the  mind  of  the 
promisee,  whether  by  express  w^ords,  or  by  conduct,  or  pre- 
vious dealings,  or  other  circumstances.  If  by  any  means 
he  knows  that  there  was  no  real  agreement  between  him 
and  the  promiser,  he  is  not  entitle^l  to  insist  that  the  pro- 
mise shall  be  fulfilled  in  a  sense  to  which  the  mind  of  the 
promiser  did  not  assent." 

I  think  the  opinion  of  the  jury  can  be  asked  on  those 
points.  All  questions  as  to  the  belief  or  intentions  of  the 
parties  are  matters  of  fact  for  them. 

If  there  has  been  no  contract,  then,  as  tlie  defendant 
42 — VOL.  XXIII  CP. 
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has  kept  and  used  the  plaintiffs'  tables,  he  must  pay  for 
them  on  the  common  counts. 

If  the  defendant  succeed  on  the  points  as  to  the  special 
contract,  then  the  question  remains,  whether  the  tables 
sent  up  by  him  were  good  second  hand  tables,  kc,  in 
accordance  with  his  letter  of  20th  November. 

There  must  be  a  new  trial  without  costs. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  (a). 


Regina  v.  Snider  and  Simon. 

Assessors — Omission  to  return  roll — Joint  liability. 

Jleld,  that  the  omission  of  assessors  to  return  their  roll  by  the  1st  of  May 
is  not  an  indictable  offence  under  sec.  175  of  the  Assessment  Act,  32 
Vic.  ch.  36,  0.,  and  that  if  it  were  the  tvfo  assessors  would  not  be  jointly 
liable. 

This  was  a  case  reserved  for  the  consideration  of  this 
Court,  by  the  Court  of  General  Sessions  for  the  County  of 
Brant. 

The  defendants  were  indicted[under  sees.  175  and  177  of 
the  Assessment  Act,  32  Vic.  ch.  36,  as  assessors  for  the 
town  of  Brantford,  for  not  returning  the  rolls  by  the  1st 
May. 

They  were  acquitted  on  the  fii"st  three  counts,  charging 
a  wilful  default,  and  convicted  on  the  fourth  count  for 
"  unlawfully  and  contrary  to  law  neglecting  to  make  and 
complete  their  roll,"  &lc.,  by  1st  May. 

At  the  close  of  the  prosecution,  it  was  objected  by 
Harrison,  Q.C.,  on  behalf  of  the  defendants  : 


(a)  This  case  was  subsequently  tried,  when  the  jury  found  a  verdict 
for  the  plaintiffs. 
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1.  That  there  was  no  indictable  offence  charged  in 
the  several  counts  of  the  indictment.  2.  That  if  sections 
175  and  177  of  the  Act  be  read  as  creating  such  offence 
and  making  it  indictable,  these  sections  are  in  excess 
of  the  powers  of  the  Local  Legislature,  and  unconstitu- 
tional. 3.  That  there  was  no  evidence  of  a  joint  offence, 
such  as  alleged. 

In  this  term  the  case  was  argued. 

Harrison y  Q.  C,  for  the  defendants.  As  to  the  first  ob- 
jection raised,  sec.  175  is  the  only  one  in  question,  for 
under  sec.  177  there  must  be  wilful  neglect,  and  the  jury 
have  found  that  there  was  none.  Sec.  175  provides  that  in 
case  "  any  assessor  *  *  refuses  or  neglects  to  perform  any 
duty  required  of  him  by  the  Act,  he  shall,  upon  conviction 
thereof,  before  any  Court  of  competent  jurisdiction,  &;c., 
forfeit  to  Her  Majesty  such  sum  as  the  Court  shall  order 
and  adjudge,  not  exceeding  one  hundred  dollars."  No 
mode  of  recovering  this  penalty  is  stated,  and  the  only 
provision  in  the  Act  is  in  the  case  of  fines  and  penalties 
which  may  be  "summarily  imposed,"  sec.  202,  and  therefore 
does  not  apply  here.  The  Interpretation  Act,  31  Vic,  ch.  1, 
sec.  7,  subsec.  20,  0.,  provides,  that  when  no  other 
mode  is  prescribed  for  the  recovery  of  any  penalty 
or  forfeiture  imposed  for  the  contravention  of  any  Act,  it 
shall  be  recoverable  in  a  civil  action.  The  31  Yic,  ch.  71,  sec. 
3,  D.,  does  not  apply,  as  there  was  not  a  wilful  contraven- 
tion of  any  Act."  It  therefore  clearly  appears  that  only  a 
civil  action  will  lie  :  Piper  v.  Chappell,  14  M.  &  W.  624 ; 
Clarke  v.  Gant,  8  Ex.  252;  King  v.  Burrell,  12  A.  &  E. 
460.  In  Regina  v.  Boardman,  30  U.  C.  R.  553,  where 
the  jurisdiction  of  the  Local  Legislature  was  questioned, 
no  point  was  raised  as  to  the  mode  of  procedure ; 
but  in   that  case   summary   proceedings   were  taken. 

Assuming  that  the  Statute  authorizes  an  indictment, 
then  it  is  in  excess  of  the  powers  of  the  Local  Legislature. 
By  sec.  91,  subsec.  27,  the  criminal  law  and  criminal 
procedure  are  declared  to  come  solely  within  the  powers  of 
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the  Dominion  Legislature,  and  although  the  Local  Legisla- 
f}ure  may  create  offences,  they  must  not  be  indictable 
offences.  The  fact  also  of  the  words  used  in  sec.  176  of  the 
Act  of  186(3,  "  Before  the  Recorder's  Court  of  the  City,  or 
before  the  Court  of  General  Quarter  Sessions  of  the  County," 
being  left  out  in  the  present  Act,  shews  that  the  Legislature 
did  not  intend  to  create  an  indictable  offence :  Harrison 
Mun.  Man.  2nd  ed.,  447. 

The  third  question  i.s,  whether  this  is  a  joint  offence.  Sees. 
48-50  create  the  duty,  and  sees,  175-177  provide  for  its 
enforcement,  and  the  words  "every"  and  "any"  used,  shew 
that  a  several  not  a  joint  liability  is  intended.  It  is  similar 
to  the  case  of  magistrates  who,  when  they  have  not  returned 
a  conviction  made  before  them,  have  been  held  not  to  be 
jointly  liable  :  Metcalfe  qui  tarn  v.  Reeve  et  al,  9  U.  C.  R 
263.  There  is  no  way  of  dividing  the  penalty.  In  Regina 
v.  Littlechild,  24  L.  T.  N.  S.  233,  it  is  said,  "  Whether  an 
offence  be  single  or  several  must  depend  upon  the  wording 
of  the  Statute  creating  it,  or  its  nature.  Where  the  offence 
is  in  its  nature  single^  there  the  penalty  can  only  be  single  ; 
but  where  it  is  in  its  nature  several,  each  offender  is  liable." 
The  words  of  the  Statute  there  were,  "  if  any  person,"  &;c., 
and  Mellor,  J.,  said,  that  if  "  a  joint  penalty  had  been  im- 
posed it  would  have  been  erroneous." 

E.  B.  Wood,  Q.  C,  contra.  The  defendants  are  properly 
indicted ;  for  if  the  Provincial  Legislature  has  the  right  to 
create  the  offence,  and  impose  the  penalty,  the  offender 
may  be  indicted  in  any  competent  Court  of  Record,  and 
the  penalty  recovered.  It  was,  however,  contended  that  if 
it  amounted  to  an  indictable  offence,  then  it  was  in  excess 
of  the  powers  of  the  Local  Legislature.  There  is  no  doubt 
that  31  Vic,  ch.  71,  sec.  3,  D.,  does  not  apply,  as  the 
act  was  not  wilful.  Subsec.  27  of  sec.  91,  of  the  British 
North  America  Act,  provides  that  "The  criminal  law, 
except  the  constitution  of  Courts  of  criminal  jurisdiction, 
but  including  the  procedure  in  criminal  matters,"  shall 
belong  exclusively  to  the  "Parliament  of  Canada.  This 
does  not  mean  "  penalties "  inflicted  for  offences  against 
the  Provincial  laws,  but  "  crimes ; "  but  to  remove  all 
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doubt,  by  sec.  92,  it  is  enacted  that,  "  In  each  Province 
the  Legislature  may  exclusively  make  laws  in  relation 
to  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated;  that  is  to  say."  Subsec.  15, 
"  The  imposition  of  punishment  by  fine,  penalty,  or  im- 
prisonment for  enforcing  any  law  of  the  Province  made  in 
relation  to  any  matter  coming  within  any  of  the  classes 
of  subjects  enumerated  in  this  section  amongst  which,  by 
subsec.  8,  municipal  institutions  are  included.  Here  the 
penalty  inflicted  is  SlOO,  to  be  recovered  in  any  competent 
Court  of  Record.  The  proper  interpretation  must  be  given 
to  the  word  criminal,  and  the  nature  of  the  act  itself  must 
be  looked  at ;  no  crime  is  created,  but  a  penalty  is  inflicted 
for  the  breach  of  a  municipal  law.  The  Courts  are  open 
for  the  enforcement  of  the  Provincial  laws  as  well  as  the 
Dominion,  and  as  we  have  the  right  to  inflict  the  penalty 
for  the  non-observance  of  the  law,  we  have  the  right  as  a 
matter  of  necessity  to  apply  to  a  Court  of  Record  for  its 
enforcement.  As  to  the  joint  offence,  great  stress  was  laid 
on  the  words  "  every  "  and  "  any,"  as  shewing  that  a  several 
liability  was  intended ;  but  the  singular  is  used  for  the 
plural,  and  the  evidence  clearly  shews  that  there  was  a  joint 
offence ;  the  parties  went  round  together,  compared  notes 
together,  and  in  every  respect  acted  jointly. 

Hagarty,  C,  J. — Taking  the  last  objection  first,  wq  think 
it  is  fatal. 

In  2  Haivk,  P.  C.  ch.  25,  sec.  89,  it  is  said  :  It  seems  cer- 
tain at  this  day,  that  notwithstanding  the  offence  of  several 
persons  cannot  but  in  all  cases  be  several,  because  the 
offence  of  one  man  cannot  be  the  offence  of  another,  but 
every  one  must  answer  severally  for  his  own  crime,  yet  if 
it  wholly  arise  from  any  such  joint  act  which  and  in  itself 
is  criminal,  without  any  regard  to  any  particular  personal 
default  of  the  defendant,  *  *  the  indictment  or  information 
may  either  charge  the  defendants  jointly  or  severally.  * 
But  where  the  offence  indicted  doth  not  wholly  arise  from 
the  joint  act  of  all  the  defendants,  but  from  such  act  joined 
with  some  personal  defect  or  omission  of  each  defendant. 
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without  which  it  would  be  no  offence,"  &c.,  "  the  indict- 
ment," &c.,  "must  charge  them  severally  and  not  jointly ;  for 
it  is  absurd  to  charge  them  jointly,  because  the  offence  of 
each  defendant  arises  from  a  defect  peculiar  to  himself 
And  for  the  like  reason  a  joint  indictment  against  several, 
for  not  repairing  the  street  before  their  houses,  hath  been 
quashed." 

In  Metcalfe  qui  tarn  v.  Reeve  and  Gardner,  9  U.  C.  R. 
263,  the  declaration  was  held  bad  on  demurrer,  charging 
the  defendants  as  Justices  of  the  Peace  for  not  returninof 
a  conviction,  the  Court  considering  that  the  Statute  made 
it  the  several  duty  of  each  of  the  Justices  joining  in  a  con- 
viction to  report  it  to  the  Sessions,  adding  "  They  cannot 
commit  a  joint  offence  and  be  subject  to  one  penalty,  be- 
cause neither  transmitted  it." 

In  this  case  sec.  175  enacts,  that  if  any  treasurer,  assessor, 
&c.,  refuses  or  neglects  to  perform  any  duty  required  of 
him  by  this  Act,  he  shall  upon  conviction,  &c.,  forfeit,  &c., 
such  sum,  &c.,  not  exceeding  SIOO. 

This  certainly  is  a  purely  personal  penalty,  for  a  personal 
default. 

It  is  true  that  there  are  two  assessors  to  do  the  statutable 
duty,  But  sec.  176  points  out,  that  if  either  neglect  or 
omit  to  do  his  duty,  the  other  assessor  shall  do  it  and 
certify  in  the  roll  the  name  of  the  delinquent  assessor,  &c. 
So  that,  in  a  case  like  this  of  mere  nonfeazance,  it  is  not 
easy  to  see  how  the  two  can  jointly  be  held  liable  for  the 
omission  of  each.  Men  can  easily  join  in  doing  a  thing,— 
not  so  easily  in  doing  nothing. 

Sec.  49,  directs  that  the  assessors  shall  complete  their 
roll,  &c.,  in  cities  and  toAvns,  not  later  than  the  1st  day  of 
May. 

A  late  case  Regina  v.  lAttleohild,  L.  K  6  Q.  B.  293  ;  may 
be  referred  to.  Mellor,  J.,  at  p.  295  says,  "  It  is  clear  that  the 
penalty  is  imposed  on  each  person,  and  it  would  have  been 
wrong  to  have  convicted  them  jointly."  And  see  also  Lord 
Mansfield's  statement  of  the  law  in  the  case  there  cited, 
Rex.  V.  Clarke,  Cowper  610. 

We  proceed  to  consider  if  this  be  an  indictable  offence. 
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The  British  North  America  Act,  sec.  91,  subsec.  27. 
declares  that  "  the  criminal  law,  except  the  constitution  of 
Courts  of  criminal  jurisdiction,  but  including  the  procedure 
in  criminal  matters,"  is  under  the  exclusive  Legislative 
authority  of  the  Parliament  of  Canada. 

Sec.  92  declares  that  the  Local  Legislatures  may  ex- 
clusively make  laws  in  relation  to  matters  concerning, 
(subsec.  15,)  ''the  imposition  of  punishment  by  fine,  penalty, 
or  imprisonment  for  enforcing  any  law  of  the  Province 
made  in  relation  to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  this  section."  Subsec.  8, 
mentions the  municipal  institutions  in  the  Province"  as 
one  of  the  classes  of  subjects. 

The  Dominion  Interpretation  Act,  31  Vic.  ch.  1,  sec.  7, 
subsec.  20,  declares,  that  "  Any  wilful  contravention  of  any 
Act,  which  is  not  made  any  offence  of  some  other  kind,  shall 
be  a  misdemeanor,  and  punishable  accordingly." 

Subsec.  21,  ''  Whenever  any  wilful  contravention  of  any 
Act  is  made  an  offence  of  any  particular  kind  or  name, 
the  person  guilty  of  such  contravention  shall,  on  conviction 
thereof,  be  punishable  in  the  manner  in  which  such  offence 
is  by  law  punishable." 

Subsec.  22,  "  Whenever  any  pecuniary  penalty  or  any 
forfeiture  is  imposed  for  any  contravention  of  any  Act,— 
then,  if  no  other  mode  be  prescribed  for  the  recovery 
thereof,  such  penalty  or  forfeiture  shall  be  recoverable  with 
costs  by  civil  action  or  proceeding  at  the  suit  of  the  Crown 
only,  or  of  any  private  party  suing  as  well  for  the  Crown 
as  for  himself, — in  any  form  allowed  in  such  case  by  the 
law  of  that  Province  where  it  is  brought, — before  any  Court 
having  jurisdiction  to  the  amount  of  the  penalty  in  cases 
of  simple  contract.  *  *  If  no  other  provision  be  made  for 
the  appropriation  of  such  penalty  or  forfeiture,  one  half 
shall  belong  to  the  Crown,  and  the  other  half  shall  belong^ 
to  the  private  plaintiff,  if  any  there  be,  and  if  there  be 
none,  the  whole  shall  belonsr  to  the  Crown." 

By  the  Dominion  Act  31  Vic,  ch.  71,  sec.  3.  Any 
wilful  contravention  of  any  Act  of  the  Legislature  of  any 
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of  the  Provinces  within  Canada,  which  is  not  made  an 
offence  of  some  other  kind  shall  be  a  misdemeanor,  and 
punishable  accordingly.'' 

We  now  turn  to  our  Local  Legislation,  and  find  an  Inter- 
pretation Act,  31  Vic,  ch.  1,  sec.  7,  subsecs.  18,  19,  and  20, 
repeating  word  for  word  the  subsections  20,  21,  and  22,  of 
the  Dominion  Interpretation  Act  already  cited,  and  thus 
adopting  the  same  provisions  to  the  exposition  of  its  own 
Statutes. 

The  defendants  in  this  case  are  indicted  and  found  guilty, 
not  for  wilful  conti;avention  of  any  Statute,  (being  acquitted 
on  the  counts  charging  wilful  default),  but  merely  for  un- 
lawfully and  contrary  to  the  Statute  neglecting  to  return 
the  roll  by  the  1st  of  May  ;  in  fact  for  a  mere  nonfeazance. 

Such  an  omission — in  no  way  criminal  in  itself — cannot, 
we  think,  be  treated  as  a  misdemeanor,  or  any  species  of 
criminal  offence,  unless  expressly  declared  to  be  such  by 
competent  Legislative  authority. 

Sec.  177  of  our  Assessment  Act,  32  Vic,  ch.  36, 0.  declares, 
that  if  an  assessor  make  an  unjust  or  fraudulent  assess- 
ment or  collection,  or  copy  of  a  roll,  or  wilfully  and 
fraudulently  insert  names,  or  fraudylently  omit  names,  &;c., 
"or  wilfully  omits  any  duty  required  of  him  by  this 
Act,"  he  shall,  upon  conviction  thereof  before  a  Court  of 
competent  jurisdiction,  be  liable  to  a  fine  up  to  $200,  and 
imprisonment  till  paid,  or  imprisonment  up  to  six  months, 
or  both,  &c 

Sec.  178  says,  that  proof  to  the  satisfaction  of  the  jury, 
&c,  shall  be  prima  facie  evidence,  &c. 

These  two  sections  shew  that  these  wilful  and  maid  fide 
acts  and  omissions  are  evidently  to  be  treated  as  indictable 
misdemeanors.  They  are  noteworthy  as  shewing  that  the 
attention  of  the  Legislature  was  expressly  directed  to  cer- 
tain acts  and  omissions  of  assessors,  to  be  treated  as  indict- 
able offences. 

Turning  now  to  sec.  175,  on  which  it  is  sought  to  charge 
these  defendants,  we  find  the  words,  If  any  Treasurer, 
Assessor,"  &c.,  "  refuses  or  neglects  to  perform  any  duty 
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required  of  him  by  this  Act,  he  shall,  upon  conviction 
thereof  before  any  Court  of  competent  jurisdiction  in  the 
County,"  &c.,  "  forfeit  to  Her  Majesty  such  sum  as  the 
Court  shall  order  and  adjudge,  not  exceeding  one  hundred 
dollars." 

I  cannot  see  that  this  clause  standing  alone  can  be  held 
to  creal^  any  indictable  offence.  When  it  speaks  of  con- 
viction before  any  Court  of  competent  jurisdiction,  it  is 
silent  as  to  the  mode  of  bringing  it  before  such  Court. 

We  must  not  assume  that  our  Legislature  intended  to 
exceed  its  constitutional  powers,  or  declare  a  matter  to  be 
misdemeanor,  and  as  such  open  to  indictment,  unless  the 
language  used  clearly  shew  such  intent. 

So  far  from  such  being  intended,  we  see  the  Leo-islature 
expressly  declaring  in  their  Interpretation  Act  (subsec.  20), 
that  where  no  other  mode  be  prescribed  for  the  recoveiy 
thereof,  a  pecuniary  penalty  or  forfeiture  shall  be  recovera- 
ble by  civil  action  or  proceeding,  the  "  wilful  contraven- 
tion" is  made  a  misdemeanor  ;  and  its  constitutional 
propriety  is  settled  by  the  Dominion  Act  of  1868,  already 
cited ;  but  the  penalty  or  forfeiture  incurred  by  the  mere 
omission  to  perform  a  duty,  is  left  recoverable  by  civil 
process. 

Sec.  180  says,  that  with  reference  to  the  Upper  Canada 
Jurors'  Act,  if  an  assessor  of  a  township,  village,  or  ward 
neglect  to  complete  and  return  his  roll  by  the  1st  of  Sep- 
tember, he  shall  forfeit  $200,  recoverable  by  action  of  debt, 
&c.  "  But  nothing  herein  contained  shall  be  construed  to 
relieve,  any  assessor  from  the  obligation  of  returning  his 
assessment  roll,  at  the  period  required  elsewhere  by  this 
Act,  and  from  the  penalties  incurred  b}^  him  by  not  return- 
ing the  same  accordingly." 

So  we  find  within  four  or  five  sections  that  a  township 
assessor  omitting  to  return  his  roll  by  a  named  day,  is 
liable  to  a  fixed  penalty,  expressly  recoverable  by  civil 
process,  and  yet  it  is  argued  that  for  exactly  the  same 
omission,  punishable  with  half  the  penalty,  or  less,  in  the 
disci'etion  of  the  Court,  an  indictment  will  lie. 
43— VOL.  XXIII  CP. 
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Sec.  202  of  the  Act  declares  that  "  the  fines  and  for- 
feitures authorized  to  be  summarily  imposed  by  this  Act," 
when  not  otherwise  provided,  may  be  levied  by  distress 
under  warrant  from  a  J ustice  of  the  Peace,  &c.,  and  in 
default  not  over  a  month  in  gaol,  &c. 

If  any  difficulty  arise  from  the  omission  to  use  words 
of  unequivocal  meaning,  it  cannot  help  the  case  ftgainst 
these  defendants. 

They  should  not  be^  liable  to  indictment  for  a  mere 
omission,  involving  only  a  pecuniary  fine,  unless  the  legal 
omnipotence  of  Parliament  expressly  so  declared. 

Generally  speaking,  indictments  are  not  the  means 
of  collecting  mere  money  penalties,  and  the  Court  of 
Quarter  Sessions  not  usually  resorted  to  to  enforce  mere 
fines. 

There  have  been  cases  in  which  the  proceeding  by 
indictment  was  expressly  allowed,  as  by  21  Jac.  I,  ch.  4, 
discussed  in  Shipman  qui  tarn  v.  Henhest,  4  T.  R.  109. 

On  the  whole  it  seems  to  me  that  sec.  175  of  the  Assess- 
ment. Act  does  not  point  put  any  mode  of  proceeding,  but 
merely  leaves  the  penalty  to  be  recovered  before  any  Court 
of  competent  jurisdiction  in  the  County;  and  that  there- 
fore resort  must  be  had  to  the  Provincial  Interpretation 
Act  already  cited,  and  that  the  penalty  must  be  recovered 
"  with  costs  by  civil  action  or  proceeding  at  the  suit  of  the 
Crown,"  to  whom,  by  sec.  175  of  the  Assessment  Act,  the 
forfeiture  is  awarded. 

On  both  grounds,  we  think  the  defendants  were  entitled 
to  judgment. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

J udgment  for  defendants. 
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Campbell  v.  Dennistoun  et  al. 

Statute  of  Frauds  —  Sale  of  land— Agreemeni—  Signature—  Contract 

by  agents. 

Defendants  were  in  partnership  as  solicitors,  II.  residing  and  carrjiog  on 
the  business  at  Lindsay,  and  D,  at  Peterborough.  On  the  l8th  Septem- 
ber, 1870,  H.  wrote  out  the  following  agreement:  "L  John  Campbell, 
agree  to  purchase  from  Messrs.  D.  &  H.  lot  8,  2ad  conces- 
sion, Verulam,  for  the  sum  of  $350,  payable,"  &c.  This  was  signed 
at  the  foot  by  the  plaintiff,  but  not  by  the  defendants.  On  the  same 
day  H.  wrote  to  D.  that  he  had  sold  the  lot  to  the  plaintiff. 

Held,  taking  the  memorandum  and  letter  together,  that  there  was  a  suffi- 
cient contract  within  the  Statute  of  Frauds,  for  the  property  and  terms 
of  sale  were  specified,  and  the  names  of  the  defendants  in  the  body  of 
the  instrument,  written  by  one  of  them,  coupled  with  H.'s  letter  slating 
that  they  had  sold,  was  a  sufficient  signature  by  the  defendants. 

To  an  action  on  this  agreement,  defendants  pleaded  on  eq\iitable  groundvO, 
that  the  plaintiff  contracted  with  them  only  as  agents  for  the  owner  of 
the  land,  and  not  as  principals:  and  Se7nbl€,  that  the  evidence  set  out 
below  shewed  that  the  plaintiff  knew  they  were  acting  only  as  agents. 
The  jury,  however,  found  against  defendants  on  this  question,  and  the 
verdict  being  for  $10  only,  the  Court  refused  to  interfere  on  motion 
for  a  nonsuit. 

Declaration.  First  count :  that  by  an  agreement, 
dated  18th  September,  1870,  the  defendants  agreed  to  sell, 
and  the  plaintiff  to  purchase,  lot  8  in  the  2nd  concession 
of  the  Township  of  Verulam,  for  S350,  payable,  &c.,  aver- 
ring payment  of  part  of  the  purchase  money  :  breach,  that 
the  defendants  would  not  complete  the  sale  or  execute 
a  deed,  &c.    The  common  counts  w^ere  added. 

Pleas — 1.  To  the  first  count  :  non-assumpsit.  2.  To  the 
same  count,  on  equitable  grounds  :  that  the  defendants  made 
the  agreement  as  agents  for  one  Sharpe,  and  it  Avas  agreed 
that  they  should  only  contract  as  such  agents,  and  not 
personally  as  principals  ;  and  that  the  memorandum  signed 
was  so  signed,  they  and  the  plaintiff  bond  fide  believing 
that  the  defendants  w^ere  not  principals  ;  and  the  plaintiff 
is  inequitably  taking  advantage  of  a  mistake  in  making 
and  signing  the  memorandum,  to  make  the  defendants 
personally  responsible,  contrary  to  the  intention  of  the 
parties. 

To  the  common  counts  :  payment  of  $62.50  into  court, 
and  never  indebted  beyond  that  sum,  &c.  Issue, 
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The  cause  was  tried  before  Richards,  C.  J.,  and  a  jury, 
at  Lindsay,  at  the  Spring  Assizes  of  1873. 

The  following  memorandum  of  agreement  was  put  in 
evidence : — 

"I,  John  Campbell,  agree  to  purchase  from  Messrs.  Dennis- 
toun  &  Hudspeth,  lot  8,  2nd  concession,  Verulam,  for  the 
sum  of  $350,  payable  as  follows  :  SI 00  down,  and  the 
balance  secured  by  mortgage  on  the  premises,  payable  in 
five  equal  annual  instalments ;  also  shall  pay  all  arrears  of 
taxes  due  on  the  lot.  It  is  understood  that  a  portion  of 
said  lot  has  already  been  sold  for  taxes. 

"  Lindsay,  September  18,  1870." 

(Signed,)       "  John  Campbell." 

The  memorandum  was  not  signed  by  the  defendants,  but 
was  in  the  handwriting  of  the  defendant  Hudspeth. 

The  defendants  were  partners,  as  attorneys  and  solicitors. 

On  the  25th  June  preceding,  the  plaintiff  had  signed  a 
letter  addressed  to  the  defendants,  agreeing  to  give  $200 
for  a  conveyance  from  "  the  tenants  in  fee"  of  the  south  65 
acres  of  the  lot. 

The  defendant  Hudspeth,  who  lived  in  Lindsay,  wrote 
the  same  day  to  his  partner  Dennistoun,  who  lived  in  Peter- 
borough, that  he  had  effected  a  sale  of  the  east  half  of  the 
lot  for  $200,  and  enclosing  the  plaintiff's  offer,  and  advis- 
ing acceptance  of  it,  and  asking  to  have  a  deed  executed  by 
the  proper  parties. 

On  September  18th,  1870,  the  date  of  the  agreement  sued 
on,  Hudspeth  wrote  to  Dennistoun  that  he  had  sold  Camp- 
bell the  lot  for  $350. 

On  30th  August,  before  this,  the  plaintiff  paid  Hudspeth 
$60  on  account  of  the  purchase  money,  and  took  a  receipt 
signed  "  Dennistoun  &  Hudspeth." 

Several  letters  were  put  in  from  Hudspeth  to  Dennistoun 
speaking  of  the  sale  to  the  plaintiff,  and  of  the  land  as 
Sharpe's  land. 

On  30th  June,  1870,  Hudspeth  had  taken  an  offer  in 
writing  from  one  Denby  for  another  part  of  the  same  lot, 
for  a  deed  "  from  the  party  entitled  thereto,"  and  he  wrote 
to  Dennistoun  (July  7,  1870)  telling  him  he  had  sold  the 
lot,  part  to  the  plaintiff,  and  part  to  Denby. 
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Denby  afterwards  declined  to  take  his  part,  and  the  plain- 
tiff then  offered  to  take  the  whole,  and  the  result  was  the 
agreement  sued  on. 

The  plaintiff  went  into  possession. 

On  the  24th  of  February,  1871,  the  defendants  received 
a  letter  from  Messrs.  Cameron  &  Dormer,  Solicitors, 
stating,  that  the  plaintiff  had  informed  them  that  one 
Thurston  had  built  a  shanty  on  lot  eight,  "  which  lot  he, 
Campbell,  has  contracted  to  purchase  from  you  as  agents 
for  one  Sharpe,  the  owner,"  and  requiring  the  defendants  to 
protect  him. 

The  plaintiff  swore  that  he  dealt  with  Hudspeth, 
thinking  he  and  Dennistoun  owned  the  land  ;  and  that  he 
did  not  understand  the  meaning  of  the  words,  "  tenants  in 
fee,"  in  his  offer  of  June,  30th,  1870 ;  that  he  knew  the 
patent  had  issued  to  Sharpe,  and  that  it  was  called  Sharpe's 
land ;  and  that  he  first  heard  in  February,  1871,  that  the 
defendants  did  not  own  it. 

The  defendant  Hudt'peth  swore  that  he  only  contracted 
as  agent ;  that  all  he  knew  of  the  title  was,  that  Dennistoun 
was  acting  as  agent  for  Sharpe ;  and  that  the  plaintiff  knew 
that  the  defendants  did  not  own  the  land. 

The  defendant  Dennistoun  swore  that  Hudspeth  had  no 
authority  to  bind  him  personally. 

It  was  admitted  that  the  defendants  were  agents  for 
Sharpe. 

The  defendants  had  paid  into  Court  the  money  received 
from  the  plaintiff  on  the  bargain. 

It  appeared  also  that  title  could  not  be  made  out. 

Dennistoun  fully  admitted  his  knowledge  of  the  fact  of 
the  sale,  and  his  assent  to  it,  but  denied  knowledge  of  the 
terms  of  the  memorandum,  till  after  action  brought. 

It  was  objected  that  there  was  no  sufficient  memoran- 
dum under  the  Statute  of  Frauds,  signed  by  the  defen- 
dants. 

The  plaintiff  insisted  that  the  writing  of  the  defendants' 
name  by  one  of  them  ia  the  body  of  the  memorandum 
was  sufficient. 
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It  was  also  objected  that  there  was  no  evidence  to  make 
Dennistoun  liable  personally. 

Leave  was  reserved  to  move  for  a  nonsuit  on  this. 

It  was  left  to  the  jury  to  say,  whether  the  agreement 
was  made  with  Dennistoun,  and  they  were  directed  that  if 
so  he  was  bound  by  it,  and  if  he  was  aware  it  was  being 
made  by  the  firm,  and  did  not  object,  he  would  be  bound 
equally  with  Hudspeth.  It  was  also  left  to  them  to  say 
whether  the  contract  was  made  with  them  as  aofents,  and 
not  as  principals,  fee,  as  in  the  second  plea. 

The  jury  found  a  verdict  for  the  plaintiff  with  SIO 
damages. 

Both  parties  consented  that  the  Judge  should  certify  for 
County  Court  costs,  with  the  right  to  the  defendants  to 
set  off  costs  between  Superior  Court  and  County  Court. 

In  Easter  Term,  Patterson,  Q.  C,  obtained  a  rule  to 
enter  a  nonsuit  on  the  leave  reserved. 

In  this  term  W.  Macdonald  shewed  cause.  The  first  ques- 
tion is,  whether  there  is  a  sufiicient  contract  within  the 
Statute  of  Frauds.  The  memorandum  of  the  18th  September 
contains  the  consideration  and  the  property,  and  an  agree- 
ment by  the  plaintiff  to  purchase,  and,  as  is  contended,  by 
the  defendants  to  sell ;  at  all  events  the  subsequent  corres- 
pondence shews  an  agreement  to  sell.  The  memorandum  is 
signed  by  the  plaintiff,  and  as  the  whole  document  was  writ- 
ten by  the  defendant  Hudspeth,  and  the  names  of  the  defen- 
dants appear  in  the  body  of  it,  it  is  a  sufiicient  signature  by 
them  ;  for  it  has  been  expressly  held  that  it  is  not  necessary 
that  the  signature  should  be  placed  in  any  particular  part  of 
the  written  instrument :  Gaton  v.  Caton,  L.  R.  2  H.  L.  127 ; 
Johnson  v.  Dodgson,  2  M.  &  W.  653.  The  evidence  also 
shews,  and  the  jury  have  so  found,  that  the  contract  was 
made  as  principals  and  not  as  agents.  It  was  objected  that 
the  defendant  Hudspeth  had  no  authority  to  bind  defend- 
ant Dennistoun,  but  the  evidence  shews  that  after  he  was 
informed  of  the  contract  he  ratified  it,  and  he  is  therefore 
bound  by  it :  Paley  on  Principal  and  Agent,  3rd  ed.,  171 ; 
Haseler  v.  Lemoyne,  5  C.  B.  N.  S.  530. 


CAMPBELL  V.  DENNISTOUN  ET  AL. 


343 


Patterson^  Q.  C,  contra.  It  is  contended  by  the  plaintiff 
that  according  to  the  agreement  of  the  18th  September  for 
the  purchase  of  the  whole  lot,  the  defendants  contracted  as 
principals  and  not  as  agents;  but  the  agreement  previously 
entered  into  by  the  plaintiff,  on  the  25th  June,  in  which 
the  plaintiff  agrees  to  give  $200  for  a  conveyance  from  the 
'tenants  in  fee  "  of  the  south  65  acres,  the  letter  from  the 
plaintiff's  solicitors  referring  to  the  lot  as  the  one  purchased 
from  the  defendants  "  as  agents  for  one  Sharpe,  the  owner," 
and  the  plaintiff's  own  evidence  admitting  that  he  knew 
that  the  patent  had  issued  to  Sharpe,  and  that  it  was  called 
"  Sharpe's  land,"  shew  that  he  was  fully  aware  that  the 
defendants  were  only  agents  and  not  principals.  The  de- 
fendant Hudspeth  also  swears  that  the  plaintiff  knew  the}- 
were  only  agents.  Assuming  that  the  defendant  Hudspeth 
contracted  as  owner,  he  had  no  authority  to  bind  the  de- 
fendant Dennistoun  personally,  and  no  such  authority  would 
arise  from  their  relationship  as  solicitors.  The  evidence 
shews  that  Dennistoun  only  considered  that  they  were  act- 
ing as  agents,  and  as  such  ratified  Hudspeth's  act.  As  to 
whether  there  was  a  sufficient  signature  by  the  defendants, 
although  it  is  not  necessary  for  the  signature  to  be  at  the 
foot  of  the  instrument,  yet  it  must  plainly  appear  that  the 
agreement  professes  to  bind  the  defendants  and  was  so 
signed  by  them,  which  is  not  the  case  here  :  Caton  v.  Caton, 
L.  R.  2  H.  L.  127;  Wms.  Saund.,  ed.  1871,  vol.  i.,  p.  227. 

Hagarty,  C.  J. — Two  legal  questions  arise  :  1.  Is  there 
a  sufficient  signature  of  defendants  under  the  Statute  of 
Frauds  ?  2.  Is  defendant  Dennistoun  bound  by  his  part- 
ner's act  originally,  or  by  subsequent  ratification  ? 

As  to  the  first,  the  memorandum  was  written  by  Huds- 
peth :  "I,  John  Campbell,  agree  to  purchase  from  Messrs. 
Dennistoun  &  Hudspeth,"  &c. 

The  terms  of  sale  are  declared;  the  property  described. 
Aided  by  the  contemporaneous  letter  of  Hudspeth  to  Den- 
nistoun (September  18th,  1870,) — in  which  he  says,  "I  have 
sold  Campbell  the  lot  8,  2nd  concession,  Yerulam,  for  $350, 
he  to  pay  $100  down,  and  balance  in  five  equal  annual 
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instalments,  secured  by  mortgage,  &c.  *  *  *  I  think 
from  all  accounts,  we  have  sold  the  lot  well."  There  seems 
no  reasonable  doubt  that  there  was  sufficient  writing  or 
writings  signed  by  the  party  charged.  See  Gibson  v.  Hol- 
land, L.  R.  1  C.  P.  1. 

It  is  conceded  that  the  defendant's  name  need  not  be  at 
the  foot  or  end  of  the  writing.  But  if  it  be  in  the  body  of  the 
instrument,  then,  according  to  Caton  v.  Caton,  L.  R.  2  H. 
L.  143,  in  the  words  of  Lord  Westbury,  "  The  signature 
must  be  so  placed  as  to  shew  that  it  was  intended  to  relate 
and  refer  to,  and  that  in  fact  it  does  relate  and  refer  to 
every  part  of  the  instrument.  *  *  It  must  shew  that 
every  part  of  the  instrument  emanates  from  the  individual 
so  signing ;  and  that  the  signature  was  intended  to  have 
that  effect.  *  *  If  a  signature  be  found  on  an  instru- 
ment incidentally  only,  or  having  relation  or  reference 
only  to  a  portion  of  the  instrument,  the  signature  cannot 
have  that  legal  effect,  which  it  must  have  in  order  to  comply 
with  the  Statute,  and  to  give  authenticity  to  the  whole  of 
the  memorandum." 

I  think  this  memorandum  is  free  from  the  objections 
that  prevailed  in  the  case  cited. 

Hudspeth  merely  waiting  that  Campbell  had  agreed  to 
purchase  from  Messrs.  Dennistoun  &;  Hudspeth,  without 
saying  that  the  latter  had  agreed  to  sell,  might  possibly 
raise  a  question  ;  but  when  his  letter  is  produced,  saying 
they  had  so  sold  to  Campbell,  there  would  seem  to  be  no 
difficulty. 

Then,  secondly,  is  Dennistoun  liable  for  Hudspeth's 
contract  ? 

It  was  not  disputed,  as  I  understand,  that  he  had  ratified 
Hudspeth's  act  in  selling  to  Campbell,  as  agents  for 
Sharpe,  and  there  was  no  contest  on  that  point. 

But  assuming  that  Hudspeth  in  fact  contracted  so  as  to 
bind  them  as  principals,  did  Dennistoun  ever  ratify  ? 

I  have  no  doubt  but  that  neither  of  the  defendants 
thought  of  any  personal  responsibility  at  first,  so  there 
would  hardly  be  any  known  excess  of  authority  on  Huds^ 
peth's  part  for  Dennistoun  to  ratify. 
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If  the  plaintiff's  contract  had  been  seen  by  Dennistoun, 
he  would  know  the  form  in  which  his  partner  had  con- 
tracted. His  father  had  been  Sharpe's  agent,  and  on 
his  retiring  from  practice  his  son,  the  defendant,  acted  as 
such  agent.  It  would  be  very  natural  that  the  contract 
should  be  sent  to  or  be  seen  by  such  agent.  Dennistoun 
denies  having  known  the  precise  terms  of  the  paper  till 
the  action  was  brouo-ht.  All  thi^  seems  to  have  been  left 
to  the  j  ury. 

As  to  the  defence,  that  whatever  the  form  of  the  writing 
there  was  no  real  contract  with  the  defendants  as  principals, 
the  defendants  have  had  the  full  benefit  of  such  a  defence 
unembarrassed  by  any  legal  difficulty.  The  jury  have 
found  against  them,  with  damages  almost  nominal. 

A  perusal  of  the  evidence  leaves  a  strong  impression  on 
my  mind,  that  the  plaintiff  knew  the  defendants  were  only 
acting  as  agents. 

But  I  think  we  should  not  interfere.  The  amount  of  the 
verdict  is  very  small,  and  the  motion  is  only  for  a  nonsuit. 

Galt,  J.,  concurred. 

GWYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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o4g    common  pleas,  michaelmas  term,  37  vic,  1873. 
Davidson  v.  Perry. 

Insolvency — Compostion  and  discharge — Effect  of. 

In  August,  1872,  the  plaintiff  issued  a.  Ji.fa.  against  the  defendant's  lands, 
a  portion  of  which  defendant,  in  November,  sold  to  one  K.  On  the 
1st  of  May,  1873,  defendant  made  an  assignment  in  insolvency,  and  on 
the  31st  obtained  a  deed  of  composition  and  discharge  from  the  neces- 
sary proportion  of  his  creditors.  On  the  12th  of  August  this  was  con- 
firmed by  the  County  Judge,  and  on  the  15th  of  August  defendant's 
estate  was  reconveyed  to  him  by  the  assignee.  The  plaintiff  was  one 
of  the  duly  scheduled  creditors,  but  took  no  part  in  the  insolvency  pro- 
ceedings, and  although  requested  to  remove  his  writ  refused  to  do  so, 
and  advertised  the  lands  for  sale,  contending  that  the  -sale  to  K.  was  a 
withdrawal  of  those  lands  from  the  defendant's  assets,  so  that  they 
never  passed  to  the  assignee  ;  but 

Held,  that  the  plaintiff's  debt  was  discharged  by  the  insolvency  proceed- 
mgs :  that  the  fact  of  the  sale  to  K.  could  not  alter  the  plainti  ff's  posi- 
tion 5  and  that  his  only  remedy  was  under  the  composition  and  discharge. 
The  proceedings  on  the  Ji.  Ja.  after  the  assignment  were  therefore  set 
aside. 

In  this  term  Lash  obtained  a  rule  to  shew  cause  why  the 
writ  of  execution  against  the  lands  of  the  defendant  in  the 
hands  of  the  Sheriff  of  Algoma  should  not  be  set  aside  and 
withdrawn  from  the  hands  of  the  Sheriff,  on  the  grounds, 
that  the  defendant  had  made  a  composition  and  discharge 
with  his  creditors  under  the  Insolvent  Act  of  1869,  which 
had  been  duly  confirmed,  and  received  a  reconveyance  of 
his  estate  and  effects,  and  that  the  plaintiff  had  been  paid 
or  tendered  his  composition  under  said  deed,  with  such 
order  as  to  costs  as  the  Court  might  think  right. 
The  facts  were  admitted  on  the  argument  to  be : 
That  a  fi  fa.  was  delivered  to  the  sheriff  on  the  17th  of 
August,  1872. 

That  the  defendant  made  a  sale  of  his  interest  in  certain 
'lands  to  one  Kennedy  on  the  11th  of  November,  1872. 

That  he  made  a  voluntary  assignment  under  the  Insol- 
vent Act  on  the  1st  May,  1873. 

That  a  deed  of  composition  and  discharge  from  the 
necessary  number  and  value  of  the  defendant's  creditors 
was  executed  on  the  31st  May,  1873. 

That  an  order  of  confirmation  thereof  was  obtained  from 
the  County  Judge  on  the  12th  August,  1873. 
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And  that  a  reconveyance  of  his  estate  by  the  assignee  in 
insolvency  was  made  to  the  defendant,  on  the  15th  August, 
1873. 

No  attempt  whatever  was  made  to  impeach  any  of  the 
insolvency  proceedings,  or  that  the  defendant  had  been 
duly  discharged  under  the  provisions  of  the  law. 

The  plaintiff  was  one  of  his  duly  scheduled  creditors. 

It  did  not  clearly  appear  when  the  sheriff"  first  advertised 
the  defendant's  lands  under  the  writ,  but  it  Avas  sv/orn  that 
he  was  proceeding  at  the  plaintiff's  instance,  notwithstand- 
ing the  proceedings  in  insolvenc}',  and  had  advertised  a 
sale  of  the  lands  for  the  18th  August,  1873. 

In  this  term  F.  Osier,  shewed  cause.  It  must  be  admitted 
that  the  plaintift"s  writ  gives  him  no  lien  under  the  Insol- 
vent Act  of  1869,  32-33  Vic.  ch.  16,  sec.  116;  but  as  the 
insolvent  had  parted  with  the  property  by  the  sale  to 
Kennedy  prior  to  the  assignment,  it  did  not  form  part  of 
the  insolvent's  assets  or  pass  to  the  assignee,  and  the  plain- 
tiff i's  therefore  entitled  to  ])roceed  under  his  writ.  The 
effect  of  the  assignment  is  not  to  take  away  any  of  the 
creditor's  rio^hts,  but  to  vest  the  estate  in  the  assionee,  and 
so  enable  him  to  prevent  creditors  from  proceeding  against 
it,  but  this  does  not  apply  to  the  property  in  question,  as 
it  never  formed  part  of  the  estate.  It  is  contended  by  the 
defendant  that  by  virtue  of  the  deed  of  composition  and 
discharge,  and  the  reconveyance  to  him,  the  plaintift''s  debt 
is  barred,  but  as  this  property  never  formed  part  of  the 
insolvent's  estate,  he  never  came  within  the  operation  of 
the  Act.  In  Dickinson  v.  Bunnell,  19  C.  P.  216,  the  Court 
set  the  writ  aside,  but  there  the  plaintiff  made  himself  a 
party  to  the  assignment  by  proving  his  claim  against  the 
estate,  while  here  the  plaintiff  neither  proved  his  claim, 
signed  the  deed,  nor  took  any  part  in  the  insolvency  pro- 
ceedings. 

Lash,  contra.  In  reality  there  was  no  sale  to  Kennedy, 
no  consideration  having  passed,  and  therefore,  being  with- 
out value,  the  assignee  was  entitled  under  sec,  42  to  rescind 
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it,  and  the  property  passed  to  the  assignee.  The  defend- 
ant therefore,  by  virtue  of  the  deed  of  composition  and 
discharge  executed  by  the  proper  proportion  of  his  credit- 
ors under  sec.  94,  is  entitled  to  have  the  fi.fa.  set  aside,  and 
as  the  debt  which  formed  the  foundation  of  the  writ  is 
gone,  there  is  nothing  for  the  writ  to  stand  upon.  Dickin- 
son V.  Bunnell,  19  C.  P.  216,  is  in  point  and  must  govern 
here.  The  plaintiff  not  having  proved  his  claim  or  signed 
the  deed  is  immaterial ;  for  as  long  as  there  are  a  sufficient 
number  of  creditors,  the  assenting  as  well  as  the  non- 
assenting  creditors  are  bound. 

Hagarty,  C.  J. — It  was  admitted  by  the  plaintiff's 
counsel  on  the  argument,  that  under  the  operation  of  the 
Insolvent  Law  the  plaintiff's  judgment  and  execution 
could  not  prevail  against  the  assignee. 

The  plaintiff  had  not  proved  his  claim. 

But  it  was  strongly  urged  that  as  the  defendant  had  in 
November  sold  or  affected  to  sell  his  lands,  which  sale  would 
not  avail  against  the  fi,  fa.  lands,  and  that  in  this  way  he 
had  withdrawn  a  portion  of  his  assets  from  his  creditors, 
and  in  May  following,  when  he  made  his  voluntary  assign- 
ment, this  property  did  not  pass. 

I  think  this  argument  cannot  prevail. 

The  Legislature  has  enacted  that  if  a  certain  proportion 
of  creditors  assent  to  a  composition  and  discharge,  the  non- 
assenting  portion  are  equally  bound  with  those  who  assent, 
and  the  discharge  operates  equally  as  against  all  scheduled 
creditors. 

When  the  plaintiff's  counsel  feels  obliged  to  admit  that 
the  insolvency  would  destroy  any  priority  or  preferential 
lien  his  client  had  gained  as  an  execution  creditor,  there 
would  seem  to  be  nothing  left  to  discuss.  It  cannot  better 
his  case  that  the  defendant  in  November,  during  the  cur- 
rency of  the^.  fa.  lands,  sold  or  attempted  to  sell  any  land. 

I  presume  if  no  composition  and  discharge  had  taken 
place  it  would  be  the  assignee's  part  to  question  such  sale, 
nor  would  there  be  anything  remarkable  in  the  assignee 
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availing  himself  of  the  operation  of  the  plaintiff's  writ  to 
prevent  the  defendant  dealing  with  his  lands,  although 
such  plaintiff  could  not  gain  priority  of  payment  over  the 
other  creditors. 

It  is  unnecessary  to  discuss  this  point,  and  our  judgment 
does  not  turn  on  it. 

Conceding  the  legality  of  all  the  insolvency  proceedings, 
and  also  that  the  plaintiff's  judgment  and  execution  could 
not  avail  against  the  assignee,  the  application  must  prevail. 

The  cardinal  point  in  the  case  is,  that  the  debt  of  the 
plaintiff,  as  a  scheduled  creditor  of  the  defendant,  is  dis- 
charged by  operation  of  law,  and  his  only  remedy  seems  to 
me  on  the  deed  of  composition  and  discharge. 

Following  our  own  decision  of  Dickinson  v.  Bunnell,  Id 
C.  P.  216,  we  think  we  cannot  allow  any  proceedings  to  be 
taken  on  this fi.  fa. 

There  was  nothing  irregular  in  its  issue,  and  we  only 
desire  to  interfere  with  all  pi'oceedings  had  thereon  since 
the  voluntary  assignment  of  the  1st  May. 

We  think  the  plaintiff  must  pay  the  costs  of  the  pro- 
ceedings. 

Rule  absolute  to  set  aside  all  proceedings  taken  on  the 
writ  of  fi.  fa.  lands  after  the  1st  May,  1873,  and  ordering 
the  withdrawal  of  the  writ  from  the  sheriff's  hands,  and  in 
default  of  withdrawal  that  the  sheriff  be  directed  on 
notice  of  this  rule  to  return  said  writ  to  this  Court,  as 
returned  by  him  in  obedience  to  this  rule,  and  that  the 
plaintiff  do  pay  defendant's  costs  in  Chambers  and  Term, 
on  this  application. 

Rule  absolute. 
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HOSTRAWSER  AND  BURKHOLDER  V.  ROBINSON. 

Chose  in  action — Assignment  by  way  of  pledge — Right  of  assignee  to  sue — 
35  Vtc.  ch.  12,  0. 

On  an  award  directing  defendant  to  pay  to  the  plaintiffs  $320,  one  of 
the  plaintiffs,  H.,  endorsed  the  following  memorandum  :  I  hereby 
assign  the  within  award  in  this  matter  to  W.  N.,  to  secure  payment 
of  the  sum  of  $130,  this  day  lent  and  advanced  by  him  to  me,  and 
I  hereby  authorize  him  in  my  name  to  take  all  necessary  steps  for  the 
collection  of  the  amount  of  said  award  for  me,  and  retain  thereout 
his  $130."  B.,  the  other  plaintiff,  endorsed  a  memorandum  under  seal 
on  the  award  confirming  the  above  assignment. 

Held,  that  the  assignment  did  not,  under  35  Vic.  ch.  12,  sec.  1,  0.,  enable 
the  assignee  to  sue  in  his  own  name,  for  it  was  not  an  absolute  assign- 
ment of  the  assignors'  whole  interest  in  the  award,  but  a  pledge  to  secure 
a  much  smaller  sum,  and  the  words  of  the  assignment  shewed  that  the 
assignee  was  not  intended  to  have  such  right. 

Appeal  from  the  County  Court  of  the  County  of  Peel. 

There  was  an  arbitration  between  the  plaintiffs  and  the 
defendant,  in  which  an  award  was  made  in  favour  of  the 
plaintiffs  for  $320. 

This  award  was  made  on  21st  February,  1873.  On  the 
3rd  of  March  an  assignment  was  endorsed  on  the  award 
in  the  following  words :  "  I  hereby  assign  the  within 
award  in  this  matter  to  William  Newhouse,  to  secure  pay- 
ment of  the  sum  of  $130,  this  day  lent  and  advanced  by 
him  to  me,  and  I  hereby  authorize  him,  in  my  name,  to 
take  all  necessary  steps  for  the  collection  of  the  amount 
of  the  said  award  for  me,  and  retain  thereout  his  $130." 

This  was  signed  and  sealed  by  Hostrawser. 

By  the  following  memorandum  under  seal,  Burkholder 
confirmed  the  above  assignment :  "  I  confirm  the  above 
assignment,  and  admit  it  assigns  all  my  interest  irl*  the 
said  award." 

In  an  action  on  the  award  the  defendant,  among  other 
pleas,  pleaded  as  follows :  "  That  after  the  accruing  of  the 
alleged  causes  of  action  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  action,  the  plaintiffs,  by 
a  certain  form  of  writing,  assigned  the  said  alleged  causes 
of  action  to  one  William  Newhouse,  and  the  said  William 
Newhouse  then  became  the  lawful  assignee  of  the  said 
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causes  of  action,  and  the  plaintiffs  thereby  lost  their  right 
of  suing  upon  the  said  alleged  causes  of  action. 
Issue  was  taken  on  all  the  pleas. 

There  was  a  verdict  in  favor  of  the  plain tifts,  with  leave 
reserved  to  defendant  to  move  to  enter  a  verdict  for  him. 

The  defendant,  in  the  following  term,  obtained  a  rule  nisi 
-accordingly,  which  was  argued  before  the  learned  Judge. 

There  were  several  objections  urged  in  support  of  the 
rule,  which  were  decided  in  favor  of  the  plaintiffs,  but  as 
respects  the  issue  on  the  fourth  plea  the  learned  Judge 
delivered  judgment  as  follows  : — 

"On  the  bare  issue  of  assignment  oi-  no  assignment 
raised  by  the  fourth  plea,  it  appears  to  me  that  the  plea  is 
sufficiently  proved,  and  that  the  cause  of  action  is  so  far 
assigned  as  to  enable  Newhouse  to  sue  and  recover  in  his 
own  name ;  that  he  is  also  allowed  to  sue  in  the  name  of 
one  of  the  plaintiffs  appears  to  me  to  be  an  extension, 
rather  than  a  limitation  of  the  said  assignment,  and  does 
not  in  any  way  negative  the  assignment  of  the  cause  of 
action  so  set  up  by  the  fourth  plea.  On  the  evidence 
given  and  instrument  produced,  I  think  that  Newhouse 
has,  and  the  plaintiffs  have  not,  the  right  to  recover.  It 
may  be  that  Newhouse  is  really  the  plaintiff,  and  is  only 
using  the  names  of  the  nominal  plaintiffs.  If  such  be  the 
case,  I  think  a  replication  might  have  been  framed  to  suit 
the  case.  Rule  absolute  as  to  entry  of  judgment  on  fourth 
plea,  and  discharged  as  to  residue." 

From  this  judgment  the  plaintiffs  appealed. 

ilfoss,  Q.  C,  and  Fleming,  of  Brampton,  for  the  appeal. 
The  assignment,  in  order  to  divest  the  assignor  of  his  right 
of  action  and  vest  it  in  the  assignee,  under  the  Statute, 
must  be  absolute.  Here  he  has  only  a  lien  on  the  award 
for  the  SI 30,  with  the  right  to  the  conduct  of  the 
suit  and  to  use  the  plaintiffs'  names.  By  35  Vic.  ch.  12, 
sec.  I,  O.,  choses  in  action  are  made  assignable,  and  the 
"assignee''  is  enabled  to  sue  in  his  own  name;  and 
section  3,  which  defines  what  is  meant  by  an  "assignee," 
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says  the  term  shall  include  any  person  entitled  to  a 
chose  in  action,  and  possessing  at  the  time  of  action 
brought  the  beneficial  interest  therein,  and  the  right 
to  receive  and  give  an  effectual  discharge  for  the  moneys 
secured  thereby.  Therefore,  in  order  to  enable  a  person 
to  sue  in  his  own  name,  as  assignee  of  a  chose  in  action, 
he  must  not  only  have  the  beneficial  interest,  but  must  be 
able  to  give  an  effectual  discharge,  and  this  Newhouse 
could  only  do  in  the  plaintiffs'  names.  The  plaintiffs  had  a 
perfect  right  to  stipulate  that  the  action  should  be  brought 
in  their  own  names,  as  there  is  nothing  in  the  Act  which 
prevents  their  so  doing,  and  it  was  an  error  to  treat  the 
authority  to  use  the  plaintiffs'  names  as  an  extension 
rather  than  a  limitation  of  the  assignee's  rights,  for  the 
whole  object  was  to  prevent  the  assignors  from  losing  control. 
As  to  what  constitutes  a  chose  in  action,  see  Williams 
on  Personal  Property,  7th  ed.,  4-6;  BlacJcstone's  Commen- 
taries, 3rd  ed.,  vol.  ii.,  p.  402  ;  Wharton's  Law  Lexicon,  4th 
ed.,  188 ;  Smith  on  Real  and  Personal  Property,  4th  ed., 
vol.  i.,  p.  343  ;  Tomlin^s  Law  Die,  4th  ed.,  vol.  i.,  tit.  Chose  ; 
Fairliey.  Denton,  8B.  &  C.  395  ;  Robinson  v.  Macdonnell, 
5  M.  &  S.  228  ;  Doe  clem.  Feniuick  v.  Reed,  5  B.  &  Al.  232. 

Green,  of  Brampton,  contra.  As  to  the  effect  of  the 
assignment,  the  judgment  of  the  learned  Judge  is  quite 
right,  and  should  not  be  disturbed.  The  assignment  clearly 
came  within  the  meaning  of  the  Act,  so  as  to  vest  the 
chose  in  action  in  the  assignee,  and  enable  him  to  sue  in 
his  own  name,  and  the  fact  of  the  assignee  being  allowed 
to  sue  in  the  name  of  one  of  the  plaintiffs  is,  as  was  decided 
by  the  learned  Judge,  an  extension  rather  than  a  limitation 
of  the  assignment. 

Galt,  J. — The  decision  of  this  appeal  depends  on  the 
construction  to  be  j)laced  on  section  1  of  35  Vic.  ch.  12, 
which  is  as  follows :  "  Every  debt  and  chose  in  action 
arising  out  of  contract,  shall  be  assignable  at  law  by  any 
form  of  writing,  but  subject  to  such  conditions  or  restric- 
tions with  respect  to  the  right  of  transfer  as  may  be  con- 
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tained  in  tlie  original  contract ;  and  the  assignee  thereof 
shall  sue  thereon  in  his  own  name  in  such  action,  and  for 
such  relief  as  the  original  holder  or  assignor  of  such  chose 
in  action  would  be  entitled  to  sue  for  in  any  Court  of  Law 
in  this  Province." 

There  was  nothing  in  the  original  contract  in  this  case 
to  prevent  the  assignor  from  transferring  the  chose  in 
action,  so  the  first  part  of  the  section  does  not  apply  to 
prevent  an  assignment. 

The  question  then  is,  does  this  assignment  confer  on  the 
assignee  a  right  to  sue  in  his  own  name  ?  The  learned 
Judge  was  of  opinion  that  it  did.  I  regret  to  sa}^  that  I 
differ  from  him  in  this  view. 

We  must  look  at  the  nature  of  the  transaction  to  ascer- 
tain what  was  the  intention  and  meaning  of  the  parties, 
as  shewn  by  the  writing  now  before  us. 

This  was  not  a  case  in  which  the  assignor  was  parting 
with  his  whole  interest  in  the  award;  he  was  in  truth 
pledging  it  as  security  for  a  sum  of  money  considerably 
less  than  the  amount ;  and  it  appears  to  me  from  the  words 
of  the  transfer,  that  it  was  part  of  the  agreement  that  any 
action  to  enforce  it  should  be  brought  in  the  name  of  the 
assignor  and  for  his  benefit,  reserving  to  the  assignee  the 
conduct  of  the  suit  and  the  right  to  retain  a  portion  of  the 
money  when  recovered. 

The  words  of  the  assignment,  as  already  set  out,  are 
that  it  is  made  to  secure  payment  to  the  assignee  of  a  sum 
lent  and  advanced  by  him.  It  is  not  a  sale  to  him ;  the 
assignor  remained  his  debtor  for  the  money  advanced,  and 
if  the  amount  of  the  award  was  not  paid  the  assignor  was 
liable  to  repay  the  loan  at  all  events.  It  was  a  pledge  of 
the  award,  and  contained  an  authority  to  the  assignee  to 
sue,  not  in  his  own  name,  (this  he  was  expressly  authorized 
by  the  Statute  to  do  if  the  assignment  had  been  made  to 
him  absolutely),  but  in  the  name  of  the  assignor.  The 
exact  words  are  :  "  I  hereby  authorize  him  in  my  name  to 
take  all  necessary  steps  for  the  collection  of  the  amount  of 
said  award  for  me,  and  retain  thereout  his  $130." 
45— VOL.  XXIII  CP. 
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To  hold  that  upon  such  an  instrument  as  this  the  suit 
must  necessarily  be  brought  in  the  name  of  the  assignee, 
would  be  to  alter  the  agreement  between  the  parties,  and 
I  see  nothing  in  the  Statute  which  would  support  such  a 
contention. 

The  object  of  the  Statute  was  to  afford  facilities  to 
persons  desirous  of  transferring  choses  in  action  to  make 
assiojnments  of  the  same,  and  to  enable  assicrnees  to  sue 
upon  them  in  their  own  names ;  but  where  on  the  face  of 
the  instrument  itself  it  is  clear  that  there  was  no  such 
intention,  it  appears  to  me  that  the  Statute  left  the  con- 
tracting parties  in  the  same  position  as  they  were  before, 
and  that  there  is  nothing  to  prevent  an  assignor  from 
stipulating  in  an  assignment,  that  any  action  brought  on 
the  instrument  assigned  shall  be  brought  in  his  own  name, 
especially  in  a  case  like  the  present,  where  he  retains  a 
large  interest  in  the  chose  in  action. 

This  case  appears  to  me  not  to  come  within  the  operation 
of  the  Statute.  It  is  not  like  the  case  of  Wellington  v. 
Chard,  22  C.  P.  518,  which  was  an  absolute  transfer  of  a 
distinct  claim  under  an  award,  but  is  simply  a  pledge  of  a 
security,  with  a  right  to  bring  an  action  in  the  name  of 
the  assignor. 

On  the  argument  of  the  rule  in  the  Court  below,  there 
were  several  other  objections  taken  to  the  right  of  the  plain- 
tiffs to  recover.  These  were  decided  by  the  learned  Judge 
in  favour  of  the  plaintiffs ;  they  were  renewed  on  the  argu- 
ment before  us,  but  as  we  quite  agree  with  the  opinion 
expressed  by  the  learned  Judge,  it  is  unnecessary  to  refer 
to  them. 

Hagarty,  C.  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Appeal  allowed,  without  costs. 
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Cornish  v.  The  Toronto  Street  Railway  Company. 

Street  Railway  Company — Accident — Contributory  negligence. 

The  plaintiff,  standing  on  the  front  platform  of  one  of  defendants'  cars, 
which  was  crowded,  was  thrown  off  by  a  jolt  and  injured,  but  it  did 
not  appear  whether,  at  the  time  of  the  accident,  he  was  holding  on  to 
the  iron  rail  on  the  platform  or  not. 

Held,  that  the  fact  of  the  plaintiff  not  proving  affirmatively  that  he  was 
so  holding  on,  was  not  a  ground  for  nonsuit. 

Action  against  the  defendants  for  negligence  in  driving 
one  of  their  cars,  whereby  the  plaintiff,  who  was  on  the  car, 
was  injured,  &c. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at 
Toronto,  at  the  Fall  Assizes  of  1873. 

From  the  evidence,  it  appeared  that  when  the  plaintiff 
got  on  the  car  it  was  very  crowded,  and  there  being  no  room 
inside,  the  plaintiff  stood  on  the  front  platform,  and  on 
arriving  at  a  switch  near  Edward  street,  on  Yonge  street, 
ihe  car  jolted,  and  the  plaintiff  was  thrown  off  and  received 
a  severe  injury. 

It  appeared  that  there  was  an  iron  rail  on  the  platform, 
which  persons  standing  on  the  platform  might  hold  on  to, 
and  it  was  not  clearly  shewn  whether  the  plaintiff  was  hold- 
ing on  at  the  time  of  the  accident  or  not. 

At  the  close  of  the  case  a  nonsuit  was  moved  for,  on  the 
grounds  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  standing  on  the  platform  while  it  was  crowded,  and 
should  have  proved  affirmatively  that  he  was  holding  on  to 
the  rail  when  the  accident  happened. 

The  learned  Judge  refused  to  stop  the  case,  but  reserved 
leave  to  defendants  to  move  to  enter  a  nonsuit  on  these 
grounds. 

It  was  left  to  the  jury  to  say  whether  the  defendants  were 
guilty  of  negligence,  and  they  were  directed  that  the  mere 
fact  of  the  plaintiff  standing  outside  the  car  did  not  amount 
io  contributory  negligence,  as  he  did  so  with  the  assent  of 
the  defendants,  but  that  if  the  plaintiff  by  want  of  ordinary 
care  contributed  to  the  accident,  then  the  verdict  should  be 
for  the  defendants. 
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'  The  jury  did  not  agree,  and  were  discharged. 

In  this  term  T.  Ferguson  obtained  a  rule  nisi  on  the  leave 
reserved. 

In  the  same  term  M.  C.  Cameron,  Q.  C,  shewed  cause. 
The  plaintift'  being  on  one  of  the  defendants'  cars,  they 
undertook  to  carry  him  and  to  protect  him  from  any  accident 
through  their  negligence,  and  the  evidence  clearly  shews 
that  the  accident  happened  through  their  negligence  in 
npproaching  the  switch.  There  was  no  obligation  on  the 
plaintiff'  to  hold  on  to  the  rail.  It  was  not  even  necessary 
that  he  should  have  been  thrown  off  ;  it  would  have  been 
sufficient  if  he  were  placed  by  their  misconduct  in  such  a 
position  as  would  have  obliged  him  to  have  jumped  off,  and 
so  sustained  injury,  as  was  held  in  the  case  of  the  stage 
coach:  Jones  v.  Boyce,  1  Stark.  493.  There  was  no  con- 
tributory negligence  on  the  plaintiff's  part,  but  even  if  there 
were  contributory  negligence  on  the  part  of  the  plaintiff, 
there  was  such  negligence  on  the  part  of  the  defendants, 
as  entitled  him  to  recover.  In  Scott  v.  Dublin  and  Wick- 
low  E.  W.  Co.,  11  Ir.  C.  L.  R.  377,  it  is  said  that  even  if 
the  plaintiff  has  contributed  to  the  accident  by  want  of 
ordinary  care,  he  may  still  recover  if  the  defendants  might, 
by  ordinary  care,  have  avoided  the  consequences  of  his 
neglect.  As  to  his  getting  on  the  car  while  it  was  crowded, 
he  did  so  with  the  assent  of  the  defendants. 

Harrison,  Q.  C,  and  T,  Ferguson,  contra.  The  plaintiff 
must  prove,  not  only  that  there  was  negligence  on  the  part 
of  the  defendants,  but  also  that  there  was  no  want  of 
ordinary  care  on  his  part.  Where  the  accident  happens 
through  the  mere  carelessness  and  negligence  of  the 
plaintiff  himself,  or  he  is  so  far  a  party  to  the  imme- 
diate or  proximate  cause  of  it  that,  if  it  had  not  been  for 
his  own  negligence  and  want  of  care,  the  misfortune  would 
not  have  happened,  he  cannot  recover  :  WincJcler  v.  Grreat 
Western  B.  W.  Co.,  18  C.  P.  262 ;  mcholls  v.  Great 
Western  B.  W.  Co.,  27  U.  C.  R.  382.  Here  the  plaintiff 
was  standing  on  the  platform  of  the  car,  crowded  at  the 
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time,  and  he  neglected  the  ordinary  precaution  of  holding 
on  to  the  rail,  which  any  prudent  man  would  have  done. 
There  was,  therefore,  a  want  of  due  and  ordinary  care, 
but  for  which  the  accident  would  not  have  happened.  In 
BaigJi  V.  London  and  North  Western  R.  W.  Co.^  8  W. 
R.  6,  it  is  said  the  plaintiflf  ought  to  take  the  best 
means  in  his  power  to  prevent  any  accident  happening. 
The  plaintiff  should  have  shewn  affirmatively  that  he  was 
holding  on  to  the  rail,  and  as  this  was  not  done,  and 
the  jury  could  only  conjecture  and  not  judge  of  the  fact, 
the  evidence  should  not  have  been  left  to  them,  but  the 
plaintiff  should  have  been  nonsuited.  Cotton  v.  Wood, 
8  0.  B.  N.  S.  568 ;  Campbell  v.  Hill,  22  C.  P.  530  ; 
Toomey  v.  London  and  Brighton,  ^c,  R.  W.  Co.,  3  C.  B. 
N.  S.  146 ;  Bellefontaine  B.  W,  Go.  v.  Hunter,  5  Amcr. 
R.  212,  33  Indiana  335 ;  Bradley  v.  Brown,  32  U.  C.  R. 
463.  The  fact  of  the  plaintiff's  going  on  the  car  while 
it  was  crowded  amounted  to  contributory  negligence. 

Haqarty,  C.  J. — We  may  concede  to  the  defendants  that 
it  was  not  proved  on  the  plaintiff's  evidence  that  he  was 
holding  on  to  the  iron  rail  on  the  platform,  nor  was  it  proved 
that  he  was  not. 

But  we  cannot  accede  to  their  argument,  that  unless  he 
prove  affirmatively  that  he  was  so  holding  he  must  be  non- 
suited. 

There  are  many  cases  in  which,  where  a  public  convey- 
ance is  upset  or  violently  jerked  by  the  negligence  of  the 
owners  or  their  driver,  persons  occupying  the  seats  pro- 
vided for  them  might  have  saved  themselves  from  injury 
by  holding  on  to  the  seals  or  some  rail,  fee.  We  think  it 
impossible  to  hold  that  a  person  so  thrown  off,  injured  by 
the  defendants'  negligence,  must  necessarily  fail  if  he  or  she 
had  been  sitting  without  so  holding. 

In  the  present  case  the  plaintiff  was  on  the  platform  by 
the  defendants'  permission,  and  was  thrown  off — we  assume 
for  the  present,  by  some  neglect  of  the  defendants.  He 
might  not  have  been  thrown  off  if  he  held  on  firmly,  and  it 
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would  doubtless  be  urged  on  the  jury  that  prudence  re- 
quired him  so  to  hold,  and  that  his  omission  so  to  do  was, 
under  all  the  evidence,  proof  that  he  would  not  have  been 
injured  except  by  his  own  neglect,  and  that  he  therefore 
contributed  to  the  loss. 

If  we  direct  a  nonsuit,  we  declare  the  law  to  be  that  no 
person  can  recover  against  the  proprietors  of  public  convey- 
ances for  being  thrown  off  by  the  violent  jolting  or  swaying 
of  the  vehicle,  unless  it  be  first  proved  that  such  person  was 
duly  holding  on  to  his  seat,  or  some  rail,  or  bar. 

It  is  not  easy  to  apply  any  rule  of  universal  application  to 
a  case  like  the  present. 

It  seems  to  us  to  be  a  case  that  must  be  left  to  the  jury 
in  the  usual  manner  ;  and  even,  admitting  the  right  of  the 
Judge  to  nonsuit  where  contributory  negligence  is  clearly 
proved,  without  which  the  injury  would  not  have  happened, 
we  cannot  see  that  this  case  should  have  been  so  dealt  with. 

Galt,  J.,  concurred, 

« 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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Regina  v.  Parlee.  ' 

Conviction — Selling  liquor  during  prohibited  hours — Innkeeper''^ — *'  In  and  at 
his  tavern'' — Meaning  of— S2  Vic.  ch.  32,  sec.  24,  0. 

A  conviction  that  one  G.  P.  of,  &c.,  Innkeeper,  after  the  hour  of  seven 
in  the  evening  and  before  the  hour  of  twelve  o'clock  of  the  night  of 
Saturday,  &c.,  in  and  at  his  tavern  at,  &c.,  being  a  place  where  intoxi- 
cating liquors  are  allowed  to  be  sold  by  retail,  did,  unlawfully  sell  and 
otherwise  dispose  of,  and  permit  and  allow  to  be  drunk,  &c.,  one 
glassfuU  of  bear,  &c. 

Held,  bad,  as  not  necessarily  bringing  the  defendant  within  the  class  of 
persons  designated  by  the  statute  32  Vic,  ch.  32,  sec.  24,  O.,  viz. : — 
"the  person  or  persons  who  are  the  proprietors  in  occupancy,  or  ten- 
ants or  agents  in  occupancy  of  the  said  place  or  places,"  tor  the  word  ' 

innkeeper  "  only  amounts  to  a  mere  description  and  not  to  an  aver- 
ment of  his  filling  such  a  character  ;  and  the  words  "in  and  at  his 
tavern  "  would  not  necessarily  mean  the  proprietor  in  occupancy,  &c., 
to  whom  the  license  is  granted,  and  who  alone  is  liable,  but  would  also 
include  the  owner  or  proprietor,  even  if  he  were  not  the  occupant. 

Qu^re,  whether  the  conviction  charges  three  distinct  offences. 

This  was  a  motion  to  quash  a  conviction  under  32  Vic. 
.  ch.  32,  0.,  the  "  Act  respecting  Tavern  and  Shop  Licenses," 
for  selling  liquor  between  Saturday  evening  and  Monday 
morning,  in  a  licensed  tavern. 

The  conviction  was  that  George  Parlee,  of  &c.,  Innkeeper^ 
"  after  the  hour  of  seven  in  the  evening,  and  before  the 
hour  of  twelve  of  the  clock  of  the  night  of  Saturday  the 
31st  day  of  May,  1873,  in  and  at  his  tavern,  at  the  town- 
ship of  Yarmouth,  in  the  said  County  of  Elgin,  being  a 
place  where,  by  the  laws  of  the  Province  of  Ontario,  intoxi- 
cating liquors  are  allowed  to  be  sold  by  retail,  did  unlaw- 
fully sell  and  otherwise  dispose  of,  and  permit  and  allow  to 
be  drunk  in  and  at  his  said  tavern  aforesaid,  to  one  Jonathan 
Yorke  intoxicating  liquor,  that  is  to  say,  one  glass  full  of 
beer,  without  a  requisition,  for  medicinal  purposes,"  &c. 

In  this  term  Becker,  Q.C,  obtained  a  rule  nisi  to  quash 
the  conviction  on  the  following  grounds  : — 

1.  The  conviction  does  not  state  or  shew  that  the  said 
George  Parlee  was  a  proprietor  in  occupancy,  or  tenant  or 
agent  in  occupancy,  of  the  said  tavern  or  place  where  the 
said  beer  is  alleged  to  have  been  sold  and  permitted  to 
be  drunk ;  or  that  he  was  found  as  such  proprietor  in 
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occupancy  thereof,  or  tenant  or  agent  in  occupancy  thereof, 
or  by  himself  or  by  his  servants  or  agents,  to  have  contra- 
vened the  enactment  in  the  twenty-third  section  of  "The 
Tavern  and  Shop  License  Act  of  1868,"  or  some  part 
thereof,  or  to  have  committed  the  alleged  offence  in  the 
conviction  set  forth. 

2.  That  the  description  of  the  offence  is  insufficient;  if  a 
sale  is  the  offence,  the  person  to  whom  the  beer  was  sold 
should  have  been  named;  if  otherwise  disposing  of  the 
beer  is  the  offence,  such  disposing  of  it  should  have  been  set 
forth  and  described  according  to  the  fact ;  if  the  allowing 
it  to  be  drunk  is  the  offence,  the  person  by  whom  it  was 
drunk  should  have  been  named. 

3.  And  on  the  further  ground,  that  the  said  conviction 
does  not  on  the  face  of  it  shew  any  offence  whereof  the 
defendant  could  be  legally  convicted,  or  punished  if  con- 
victed, as  in  the  conviction  set  forth ;  and  the  same  is  . 
otherwise  bad,  informal,  and  insufficient. 

There  was  also  a  second  conviction  similar  to  the  first, 
except  that  the  offence  was  charged  to  have  been  committed 
on  Sunday,  and  it  was  moved  against  on  the  same  grounds. 

D.  B.  Read,  Q.C.,  shewed  cause.  The  conviction  describes 
the  defendant  as  an  "Innkeeper,"  and  alleges  that  he  sold,  &c. 
"  in  and  at  his  tavern"  &c.  This  sufficiently  shews  that  he  is 
the  proprietor  in  occupancy,  or  tenant  or  agent  in  occu- 
pancy of  the  place.  It  is  not  necessary  to  set  out  the 
exact  words  of  the  Statute.  In  Regina  v.  Strachan,  20  C. 
P.  182  the  words  were  "in  the  City  of  Toronto"  and  in 
Regina  v.  White,  21  CP.  354  "  in  his  house"  and  no  ques- 
tion was  raised  as  to  their  sufficiency.  See  also  Rex  v. 
Thompson,  2  T.  K.  18.    The  second  objection  is  untenable. 

Becher,  Q.  C,  contra.  In  considering  the  conviction  it  is 
necessary  to  bear  in  mind  that  the  statute  provides  for  two 
classes  of  persons  :  1.  Those  who  sell  liquor  without  a  license, 
and  2,  those  who  though  licensed  sell  between  the  hours  of 
seven  o'clock  on  Saturday  night  and  six  o'clock  on  Monday 
, morning,  and  the  offence  charged  here  comes  within  the 
second  class.    There  is  no  doubt  but  that  an  offence  must 
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be  so  specificall}^  set  forth  as- to  bring  it  within  the  terms 
of  the  statute  creating  it,  and  where  the  offence  is  described 
in  general  terms  it  may  not  be  sufficient  to  set  out  only  the 
words  of  the  statute,  but  the  facts  themselves  should  be  set 
out  to  enable  the  Court  to  judge  whether  they  amount  in 
law  to  the  offence  prohibited.  It  has  been  held  that  the 
exceptions  in  the  statute  should  be  negatived :  Paley  on 
Convictions,  5th  ed.,  218;  and  certainly  it  is  at  least  as 
necessary  to  set  out  the  offence  itself  The  words  "  Inn- 
keeper" and  "  at  his  tavern"  are  insufficient ;  the  former 
word  is  a  mere  description  and  does  not  amount  to  an 
averment  of  his  filling  such  character,  and  it  is  quite  con- 
sistent with  the  latter  words  that  the  owner  or  proprietor 
might  have  gone  to  the  tavern  and  sold  the  glass  of  beer 
mentioned,  and  yet  be  not  the  person  licensed.  A  stranger 
would  not  be  liable,  and  clearly  therefore  neither  the 
owner  or  proprietor,  simply  as  such.  It  must  clearly  shew 
that  it  is  the  person  licensed,  and  he  is  "  the  proprietor  in 
occupancy,  or  tenant  or  agent  in  occupancy  of  the  said 
place"  &c.  In  Rex  v.  Davis,  5  B.  &  Ad.,  551,  where,  under 
11  Geo.  II.  ch.  19,  sec.  4,  it  was  stated  to  be  ''on  complaint 
duly  made,"  it  was  held  not  sufficient,  but  that  it  should  have 
been  set  out  in  the  terms  of  the  statute.  And  in  the  con- 
struction of  the  Hawkers  and  Pedlars'  Act  it  was  held  not 
sufficient  to  charge  that  the  defendant  sold  as  a  "  Hawker 
and  Pedlar,"  but  the  offence  must  be  specifically  brought 
within  the  terms  of  the  statute :  Looker  v.  Halcomh, 
4  Bing.  188 ;  Paley  on  Convictions,  5th  ed.,  172-175,  194- 
196,  204-10;  2  Haivk.  P.C.  ch.25,  sec.  13;  Eeginay.  Inhahi- 
tants  of  St.  George  Bloomshury,  4  E.  &  B.  520 ;  Rex  v. 
Edwards,  1  East  278  ;  Rex  v.  Hazell,  13  East  142  ;  Rex  v. 
Taylor,  7  D.  &  R.  622.  The  next  point  is,  that  there  are 
three  distinct  offences  charged,  viz.,  selling  himself,  other- 
wise disposing  of,  and  allowing  it  to  be  drunk  on  the  pre- 
mises, and  it  is  quite  clear  that  a  conviction  is  bad  if  it 
allege  more  than  one  distinct  offence ;  it  should  shew  the 
particular  offence  for  which  he  was  convicted  and  the  per- 
son to  whom  sold,  &c. :  Kewman  v.  Bendyshe,  10  A.  &;  E. 

46 — VOL.  XXIII  CP. 
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11 ;  Nevjman  v.  Earl  of  Hardwicke,  8  A.  E.  124  ;  Rex 
V.  Salomons,  1  T.  R.  249  ;  Ex  parte  Baker,  7  E.  &  B.  697 ; 
Lockivoocl  V.  Attorney  General,  10  M.  &  W.  4G4;  Wray  v. 
Lohe,  12  Q.  B.492  ;  Paley  on  Convictions,  265-6. 

Hagarty,  C.  J. — The  objections  requiring  notice  are,  1. 
That  the  defendant  is  not  shewn  to  be  either  proprietor  in 
occupancy  or  tenant  or  agent  in  occupancy  of  the  place. 
2.  That  the  conviction  shews  three  distinct  offences. 

The  Statute  points  at  two  distinct  classes  of  offenders, 
first,  those  who  sell  liquor  without  a  license ;  second,  those 
who,  having  such  license,  sell  liquor,  &c.,  within  the  pro- 
hibited period  from  Saturday  evening  to  Monday  morning. 

This  conviction  is  as  against  one  of  the  latter  class. 

Sec.  23  declares  that,  in  all  places  where  by  the  laws  of 
Ontario  intoxicating  liquors  are  allowed  to  be  sold  by 
wholesale  or  retail,  no  sale  or  other  disposal  of  liquors  "  shall 
take  place  therein,  or  on  the  premises  thereof,  or  out  of  or 
from  the  same,"  within  the  specified  hours,  except  on  a  re- 
quisition for  medicinal  purposes. 

Sec.  24  declares  the  penalties,  and  in  case  of  conviction, 
it  "  shall  be  recoverable  from,  and  leviable  against,  the  goods 
and  chattels  of  the  person  or  persons  %vho  are  the  proprie- 
tors in  occupancy,  or  tenants  or  agents  in  occupancy  of  the 
said  place  or  places,  who  shall  be  found  by  himself,  herself, 
or  themselves,  or  his,  her,  or  their  servants  or  agents,  to 
have  contravened  the  enactment  in  the  preceding  section," 
&c. 

The  conviction  directs  the  penalty  to  be  levied  off  this 
defendant's  goods  and  chattels,  and  it  must  shew  with  rea- 
sonable distinctness  that  he  comes  within  the  class  des- 
cribed in  the  Act. 

He  is  called  an  "  Innkeeper."  That  has  been  held  to  be 
mere  description,  and  not  supplying  any  required  aver- 
ment of  his  filling  such  a  character. 

It  is  averred  that  "  he  sold  at  his  tavern." 

The  objection  is,  that  the  tavern  may  be  his  property, 
but  unless  he  is  in  occupancy  as  proprietor,  or  as  tenant  or 
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agent,  he  is  not  liable  :  that  even  if  he,  owning  the  pro- 
perty, but  not  occupying  it  or  carrying  on  the  tavern 
business,  had  gouQ  into  it  and  sold  the  glass  of  liquor  men- 
tioned in  the  conviction,  he  would  not  be  within  the  Act. 

If  a  stranger,  a  mere  trespasser,  went  into  a  tavern  on  a 
Sunday  either  in  the  absence  of,  or  against  the  will  of,  the 
actual  tenant  or  occupant,  and  not  in  any  way  as  agent 
of  the  occupant,  and  sold  liquor  to  another  person,  we  could 
not,  I  think,  hold  him  to  be  within  the  clause. 

If  so,  would  the  fact  of  such  stranger  being  the  owner  of 
the  place  make  any  difference  ? 

The  clause  is  aimed  wholly  against  licensed  places,  and 
the  proprietors,  tenants,  and  agents  in  occupancy  are  the 
persons  to  be  proceeded  against. 

The  proprietor,  merely  as  such,  is  not  liable.  He  must  be 
also  proprietor  in  occupancy. 

The  license  to  sell  liquor  is  granted  to  the  person  in 
occupancy,  and  not  to  the  mere  owner  of  the  property. 
The  occupant  who  is  licensed  is  amenable  to  certain  penal- 
ties for  acts  done,  or  omitted  to  be  done,  on  the  premises, 
in  the  conduct  of  the  business.  The  owner  of  the  house  or 
land  has  no  such  liabilities,  merely  from  his  being  such 
owner. 

Therefore  we  find  it  difficult  to  hold  that  a  statement 
that  the  defendant  at  his  tavern,  being  a  place  licensed  for 
the  sale  of  liquor,  sold  a  glass  of  liquor  to  A.  B.,  necessarily 
comes  within  the  Act. 

We  have  nothing  but  the  words  "  at  his  tavern  "  to  help 
us  in  holding  him  to  be  a  proprietor  or  tenant  in  occupancy 
— the  person  in  charge  of,  or  carrying  on  the  business. 

We  cannot  call  in  the  word  "  Innkeeper,"  the  description 
of  the  defendant,  to  help. 

It  is,  of  course,  a  very  improbable  thing  that  an  owner 
should  go  into  a  tavern  belonging  to  him,  but  not  occupied 
or  used  by  him  as  a  tavern,  and  sell  liquor  therein — still 
it  might  be  done. 

Wemust  naturally  feel  reluctant  to  yield  to  the  objections. 
To  say  that  a  man  sold  liquor  at  his  tavern  no  doubt  pop- 
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ularly  conveys  the  idea  that  he  carried  on  the  business  of 
such  tavern.  As  Lord  Campbell  says,  in  Ex  "parte  Baker, 
7  E.  &  B.  701,  "We  must  take  care  that  no  one  is  convicted 
except  according  to  law,  but  another  duty  is  cast  on  us, 
namely,  to  see  that  the  law  is  not  evaded  by  subtlety,  or  by 
frivolous  objections."  And  Sir  John  Coleridge  adds,  "  We 
must  recollect  that  this  is  a  statute  to  be  acted  on  by 
gentlemen  residing  in  the  country,  and  it  would  be  very 
wrong  to  construe  it  subtilly." 

We  are  much  averse  from  any  subtle  construction,  and 
would  willingly  intend  all  that  would  be  possible  to  sup- 
port this  adjudication. 

But  following  the  well  known  principles  that  seem  to 
have  always  governed  the  construction  of  these  summary 
proceedings,  we  think  that  we  are  bound  to  pronounce  that 
this  conviction  does  not  necessarily  bring  the  defendant 
within  the  class  of  persons  designated  by  the  statute. 

As  to  the  second  objection,  we  do  not  feel  it  necessary 
to  enter  into  a  discussion  of  the  not  very  clear  question, 
whether  the  language  used  does  or  does  not  state  three 
statutable  offences. 

We  may  refer  to  statute  3^  Vic.  ch.  28,  0. ;  also  to  36 
Vic.  ch.  34,  0.,  where  sec.  2  declares  that  the  occupant  of 
the  house,  &;c.,  shall  be  taken  conclusively  to  be  the  person 
who  has  or  keeps  liquors  for  sale,  &c.  Sec.  4  enacts  that 
the  occupant  shall  be  personally  liable  for  the  penalties 
under  sec.  22  of  32  Vic.  ch.  32,  notwithstanding  the  sale 
of  liquor  be  made  by  some  person  who  cannot  be  proved  to 
be  acting  under  the  occupant's  directions. 

The  second  conviction  of  this  defendant  is  open  to  the 
same  objections  as  the  first,  and  must  fall  with  it. 

Galt,  J.,  concurred. 

GWYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Conviction  quashed. 
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Crawford  v.  The  Western  Assurance  Company. 

Insurance — Breach  of  conditions — Misrepresentation— Esfo/>pel — Pleading. 

Declaration,  on  a  policy  of  insui'ance  on  a  woollen  mill  and  machinery. 

The  defendants  pleaded,  in  substance,  that  contrary  to  the  conditions  of  the 
policy  the  premises  were  used  not  only  for  a  woollen  mill,  but  also  for 
the  manufacturing  and  storage  of  shingles,  and  that  there  was  misre- 
presentation and  concealment  and  breach  of  warranty,  the  application 
stating  and  warranting  that  the  premises  were  only  used  as  a  woollen 
mill,  and  that  there  was  no  special  risk  within  150  feet  thereof ;  whereas 
they  were  used  as  a  shingle  manufactory,  and  there  were  special  risks 
within  150  feet. 

Replication  on  equitable  grounds,  by  way  of  estoppel,  that  the  plaintiff 
had  by  a  former  policy  insured  the  mill  with  defendants,  and  before  this 
policy  was  executed  the  defendants'  agent  inspected  the  premises,  was 
informed  of  and  saw  the  shingle  mill,  and  on  account  of  it  made  the 
plaintiff  pay  one  half  per  cent,  more  than  he  had  previously  paid 
the  defendants  on  the  same  premises,  and  in  consideration  thereof  the 
defendants  executed  the  policy. 

Held,  on  demurrer,  replication  bad ;  for  it  did  not  aver  that  there  was  any 
fraud  or  even  mistake  in  preparing  the  policy,  but  merely  that  one  of  its 
clearly  expressed  terms  ought  not  to  be  insisted  on  by  the  defendant?,  by 
reason  of  an  equity  arising,  not  since,  but  prior  to  the  execution  of  the 
policy. 

Scmble,  that  the  plaintiff's  remedy  was  in  equity. 

The  declaration  was  on  a  policy  of  insurance  on  a  woollen 
mill  and  machinery,  and  after  stating  the  destruction  of 
the  property  insured,  averred  a  compliance  with  all  con- 
ditions precedent,  and  claimed  for  a  total  loss. 

The  fifth  plea — after  setting  out  a  condition  in  the  policy 
against  the  carrying  on  or  exercising  any  trade  denominated 
hazardous  or  extra  hazardous,  or  specified  in  the  memo- 
randum of  special  rates  in  the  conditions  annexed  to  the 
policy,  or  for  the  purpose  of  storing  any  goods  hazardous,  or 
extra  hazardous,  &c.,  whereby  the  policy  should  cease  and 
be  oF  no  effect — averred  that  the  insured  premises  were 
applied  and  used,  during  the  continuance  of  the  said  assu- 
rance, for  the  purpose  of  exercising  a  trade  denominated 
hazardous  or  extra  hazardous,  and  for  the  purpose  of  storing 
shingles,  whereby  the  policy  ceased  and  became  of  no  effect. 

The  sixth  plea — after  stating  that  the  policy  was  subject 
to  certain  conditions,  and  setting  them  out,  and  alleging 
that  the  plaintiff"  stated  that  the  insured  premises  were 
used  as  a  woollen  mill,  and  that  there  was  no  special  risk 
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within  one  hundred  and  fifty  feet  thereof — averred  that 
the  said  premises  contained  shingle  making  machinery,  and 
were  used  as  a  shingle  manufactory  as  well  as  a  woollen 
mill,  and  that  the  manufacturing  of  shingles  is  a  special 
risk ;  and  thereby,  by  the  aforesaid  misrepresentation  and 
concealment,  the  defendants  were  induced  to  accept  the 
said  risk,  whereby  the  said  policy  became  void  and  of  none 
effect. 

The  seventh  plea  was,  that  by  the  application  for  insur- 
ance, which  was  made  by  the  plaintiff  and  signed  by  him  and 
formed  part  of  the  said  policy,  the  plaintiff  warranted  that 
the  said  insured  premises  were  used  only  as  a  woollen  mill, 
and  that  there  was  no  special  risk  within  one  hundred 
and  fifty  feet  of  the  same,  and  the  defendants  subscribed 
the  said  policy  confiding  in  the  said  warranty;  whereas, 
at  the  commencement  of  the  said  risk  and  time  of  makincr 
the  said  policy,  the  said  premises  were  used  otherwise  than 
as  a  woollen  mill,  to  wit,  as  a  shingle  manufactory,  and 
there  were  special!  risks  within  one  hundred  and  fifty  feet 
of  the  said  insured  premises,  whereby  the  said  policy 
became  null  and  void. 

Replication  to  the  fifth,  sixth,  and  seventh  pleas,  on 
equitable  grounds :  that  the  defendants  ought  not  to  be 
admitted  to  plead  the  matters  in  those  pleas  pleaded, 
because  before  effecting  the  policy  in  the  declaration 
mentioned,  the  plaintiff*  had  by  a  former  policy  insured 
the  said  mill  with  the  defendants,  &c.,  at  two  and  a 
half  per  cent,  per  annum,  on  the  amount  insured,  and  then 
when  the  insurance  in  the  declaration  mentioned  was  about 
to  be  effected,  and  before  the  plaintiff*  made  application 
therefor,  the  agent  of  the  defendants,  through  whom  the 
said  application  was  made  and  the  said  insurance  effected, 
inspected  the  said  mill  and  machinery,  and  the  plaintiff 
then  expressly  informed,  him  that  the  manufacture  of 
shingles  was  to  be  carried  on  in  the  said  mill,  and  that 
shingles  were  to  be  stowed  therein  ;  and  the  said  agent  by 
,  actual  examination  of  the  said  mill  and  premises,  and  of 
the  machinery  therein  for  the  manufacture  of  shingles. 
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acquired  full  knowledge  and  information  thereof ;  and  by 
reason  of  such  manufacture  and  storing,  and  the  increased 
risk  thereof,  the  defendants  would  not  insure  the  said  mill 
and  machinery  at  the  same  rate  as  under  the  said  former 
policy,  but  required  the  plaintiff  to  pay  an  extra  rate  of 
one  half  per  cent,  for  such  increased  risk,  and  the  plaintiff 
paid  the  same,  and  the  defendants  accepted  the  same  as  the 
full  premium  for  the  insurance  of  S2,000,  including  in  the 
risk  insured  against  the  risk  from  the  said  manufacture 
and  storing  of  shingles,  and  in  consideration  thereof  issued 
the  said  policy  to  the  plaintift*. 

Demurrer  :  that  the  facts  mentioned  in  the  replication 
do  not  amount  to  an  estoppel,  inasmuch  as  they  are  stated 
to  have  taken  place  before  the  policy  of  insurance  con- 
taining the  conditions  set  up  by  the  defendants  was  execu- 
ted by  the  defendants,  and  the  plaintifi'  having  accepted 
the  policy  as  is  alleged  in  the  said  replication,  cannot  now 
set  up  acts  alleged  to  have  been  done  by  the  defendants 
before  the  execution  of  the  policy  as  a  matter  of  estoppel; 
and  that  the  replication  is  a  departure  from  the  declaration. 

W.  H.  Lockhavt  Gordon,  for  the  demurrer.  The  real 
question  is,  whether  the  plaintifi' has  such  a  cause  of  action 
as  he  can  enforce  in  a  Court  of  Law,  or  whether  he  should 
not  apply  to  a  Court  of  Equity  to  reform  the  contract : 
Reis  V.  Scottish  Equitable  Life  Assurance  Co.,  2  H.  &  N. 
19,  seems  to  be  exactly  in  point.  There  the  Court  decided 
that  the  replication  setting  up  a  similar  state  of  facts  was 
bad  ;  that  it  shewed  that  the  plaintiff  never  had  a  legal 
right  which  could  be  pleaded  by  way  of  equitable  repli- 
cation ;  but  that  he  should  have  applied  to  a  Court  of 
Equity  to  reform  the  contract.  The  replication  does  not 
•  amount  to  an  estoppel ;  it  does  not  shew  that  the  defend- 
ants did  an}' thing  to  cause  the  plaintiff  to  change  his  posi- 
tion, and  in  this  respect  it  differs  from  Smith  v.  Commer- 
cial Union  Insurance  Co.,  83  U.  C.  R  69.  The  state- 
ments also  must  have  reference  to  a  present  or  past 
state  of  things,  and  not  to  a  future  state  as  here  :  Bigeloio 
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on  Estoppel,  482-3.  And  there  must  be  a  certain  intent 
in  every  particular :  Dovaston  v.  Payne,  2  H.  Black.  529. 
The  replication  is  also  bad  as  being  a  depai-ture  from  the 
declaration,  which  does  not  shew  that  the  plaintiff  is 
claiming  for  the  loss  of  a  shingle  mill. 

Patterson,  Q.  C,  contra.  The  breach  of  a  condition 
in  a  policy  of  insurance  is  similar  to  the  breach  of  a  cove- 
nant in  a  lease,  and  does  not  render  the  policy  absolutely 
void,  but  simply  voidable,  and  the  forfeiture  may  be 
waived :  Smith  v.  Commercial  Union  Insurance  Co., 
33  U.  C.  R.  G9.  The  replication  shews  that  the  fact  of  the 
premises  also  being  used  for  a  shingle  mill  was  represented 
to  the  defendants'  acrent,  and  he  ao^reed  for  an  increased 
premium  to  accept  the  risk,  and  that  it  was  not  to  be 
considered  hazardous  within  the  policy,  and  upon  these 
terms  the  policy  was  executed :  Hough  v.  City  Fire 
Insurance  Co.,  29  Conn.  10.  It  therefore  shews  that 
the  plaintiff  has  a  good  legal  claim,  and  the  only  equity 
he  sets  up  is,  that  the  defendants  should  not  be  allowed 
to  plead  an  inequitable  defence.  There  is  no  necessity 
for  reforming  the  contract,  for  where  parties  are  estopped 
from  setting  up  anything  in  a  deed,  it  is  read  as  if  it 
did  not  contain  it,  and  the  point  raised  can  therefore  be 
decided  without  reforming  the  deed :  Smith  v.  Commer- 
cial Union  Insurance  Company,  before  referred  to,  and 
cases  there  cited  upon  this  point ;  Luce  v.  Izocl,  1  H.  &;  N. 
245;  Forrester  v.  Campbell,  17  Grant  379;  McDonald  v. 
Ferguson,  lb.  652 ;  White  v.  Agricultural  Mutual  Insit- 
ranee  Co.,  22  C.  P.  98. 

Hagarty,  C.  J. — The  demurrers  raise  a  very  important 
question. 

The  pleas  aver  certain  conditions  in  the  policy  avoiding 
thecontractin  certain  events,  namely,  the  carrying  on  of  a  cer- 
tain hazardous  business,  the  breach  of  warranties  as  to  the 
nature  of  the  business  carried  on,  and  the  distance  within 
which  any  special  risk  existed,  and  shew  how  the  conditions 
and  warranties  were  broken. 


CRAWFORD  V.  WESTER^"  ASSURAIsCE  CO. 


369 


This  the  plaintiff  in  effect  admits,  but  sets  up  an  equita- 
ble reply,  that  before  the  contract  was  executed  the  defen- 
dants' agent  was  made  fully  cognizant  of  all  the  matters 
set  out  in  the  pleas,  aod  made  the  plaintift  pay  a  higher 
rate  and  premium  than  he  had  previously  been  paying  on 
the  same  premises ;  that  the  plaintiff  paid  it,  and  in  con- 
sideration thereof  the  defendants  issued  the  policy  to  him. 

Now  it  is  clear  on  these  pleadings  that  the  written  con- 
tract does  not  contain  the  true  bargain  between  the  parties. 

The  plaintiff  does  not  aver  that  there  was  any  fraud  or 
even  mistake  in  the  preparation  or  execution  of  the  policy, 
or  that  he  accepted  it  in  its  present  shape  on  any  repre- 
sentation, &c.,  of  the  defendants  or  their  agent.  He  says  in 
effect,  "  It  is  quite  true  that  is  the  written  contract  between 
us  on  which  I  seek  to  recover  from  you,  and  as  it  reads,  I 
cannot  recover ;  but  you  ought  not  to  be  allowed  to  read 
it  in  its  actual  terms,  because  before  it  was  executed  you 
made  me  pay  an  extra,  sum  for  being  allowed  to  do  what 
the  subsequently  executed  writing  says  I  shall  not  do." 

The  fair  test  is  to  see  how  the  case  will  stand  if  the 
plaintiff,  after  setting  out  the  policy  in  the  declaration,  then 
set  out  the  conditions  and  warranties  in  the  pleas,  and  then 
averred  the  matter  contained  in  his  equitable  replication. 
Would  an  action  be  maintainable  on  this  in  a  Court  of  Law? 

The  declaration  would  be  in  substance,  that  when  the 
plaintiff  proposed  to  make  or  renew  his  assurance,  the 
defendants'  agent  inspected  the  premises,  and  was  informed 
that  shingles  were  to  be  manufactured  and  stored  in  the 
mill,  and  in  consequence  thereof  required  an  additional 
premium,  which  the  plaintiff  paid,andthedefendants  accepted 
as  the  full  premium,  covering  such  extra  risk,  and  in  con- 
sideration thereof  issued  the  policy  now  sued  on,  which 
contains  the  conditions  and  warranties  against  the  carrying 
on,  &c.,  of  many  hazardous  businesses,  which  would  include 
the  very  risk  as  to  shingles,  &:c.,  for  which  the  extra  pre- 
mium was  paid ;  that  the  plaintiff  did  manufacture  and 
store  shingles  in  the  woollen  mill,  notwithstanding  the 
conditions  and  warranties ;  that  the  premises  were  burned, 
and  he  now  seeks  to  recover  on  the  policy. 
47 — VOL.  XXIII  CP. 
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If  a  declaration  so  framed  would  be  bad  on  demurrer, 
then  our  judgment  here  must  be  for  the  defendants. 

The  plaintiff  does  not,  as  before  remarked,  say  that  there 
was  any  mistake  in  preparing  the  policy,  nor  does  he  even 
aver  directly  that  it  does  not  set  out  the  true  contract ;  but 
merely,  that  one  of  its  clearly  expressed  terms  ought  not  to 
be  insisted  on  by  the  defendants,  not  from  any  equity  arising 
since  the  execution,  but  from  an  equity  claimed  to  have 
accrued  before  the  contract  was  reduced  to  writing. 

His  case  is  in  effect  that  the  writing  does  not  represent 
his  contract. 

If  so,  it  is  a  novelty,  at  least  to  a  common  law  lawyer,  to 
see  such  a  claim  as  this  pressed  in  a  Court  of  Law. 

It  is  not  the  case  of  a  defendant  urging  as  a  defence  to 
an  action  on  an  instrument  that  it  does  not  express  the 
true  contract ;  that  there  was  a  mistake  in  an  important 
term  of  it,  «S:c. 

Lord  Hatherley  (then  Sir  W.  P.  Wood)  says,  in  Druiff  v. 
Lord  Parker,  L.  R  o  Eq.  137 :  "The  other  class  of  autho- 
rities is  of  this  kind — where  a  defendant  has  been  allowed 
to  say  :  '  This  document  which  you  produce  against  me, 
shewing  my  signature  to  it,  does  not  express  the  real  and 
true  agreement  w^hich  was  entered  into  between  us.' 
Cases  there  arc  in  which  a  plea  of  this  kind  has  been 
allowed,  even  at  law.  But  it  is  to  be  observed  that  all 
these  were  cases  of  a  defendant  defending  himself.  No 
single  instance  has  been  produced  in  which  a  plaintiff, 
bringing  forward  a  document  on  which  he  founds  his 
right,  has  been  allowed  to  say  that  the  instrument  which 
he  himself  produces  to  the  Court  does  not  express  the  real 
agreement  into  which  he  has  entered." 

This  was  an  instructive  case.  The  defendant  was  sued 
as  drawer  of  a  bill.  His  plea  set  out  the  bill  verbatim, 
shewing  that  the  plaintiff's  name  was  written  above  his 
own,  as  a  drawer,  and  averring  identity  of  the  first  name 
with  the  plaintiff.  The  plaintiff  replied,  setting  up  that 
the  putting  her  name  there  was  a  mere  mistake  of  her 
daughter,  who  filled  up  a  blank  form,  and  was  in  fact 
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unauthorized  by  her,  and  that  the  true  intent  was  that 
the  defendant  alone  should  be  the  drawer,  &e. 

After  issue  joined,  the  plaintiff  was  advised  that  the 
state  of  the  bill  would  embarrass  and  probably  defeat  her 
action,  and  she  filed  a  bill  to  rectify  the  mistake  by  striking 
her  name  from  the  bill  of  exchange,  and  to  restrain  the 
defendant  from  setting  it  up  as  a  defence,  &c. 

There  was  a  demurrer  for  want  of  equity,  and  it  was 
strongly  argued  that  every  thing  in  the  bill  might  have 
been  alleged  by  the  plaintiff  in  her  replication.  Very 
eminent  counsel  appeared  on  each  side  (six  in  all),  and  the 
case  seems  to  have  been  very  carefully  considered.  Lord 
Hatherley  overruled  the  demurrer,  using  the  language  above 
quoted.  He  adds,  "If  I  were  compelled  to  decide  this 
case  upon  the  authorities  which  have  been  cited,  especially 
that  of  Wake  v.  Harrop,  G  H.  &  N.  768,  1  H.  &  C.  202, 1 
must  say  it  appears  to  me  pretty  evident  that  a  Court  of 
Law  would  not  admit  this  species  of  defence." 

The  law  is  very  fully  discussed  in  the  Thames  Iron 
Works  Co.  V.  Boyal  Mail  Steam  Packet  Co.,  13  C.  B.  N. 
S.  358. 

I  think  the  defendants  are  entitled  to  our  judgment. 
If  we  decided  against  them  we  would  be,  I  think,  estab- 
lishing a  wholly  new  precedent. 

The  claim  of  the  plaintiff  would  seem  to  be  one  eminently 
suited  to  the  Court  of  Equity. 

In  the  case  cited,  Lord  Hatherley  reserved  the  question  of 
costs,  saying  "  It  Avas  very  questionable  whether  there  was 
any  necessity  for  the  plaintiff  to  have  had  recourse  to  a 
double  remedy,  and  whether  she  might  not  have  made 
matters  clear  and  plain  by  a  simple  bill  for  rectification  in 
the  first  instance." 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Judgment  for  defendants. 
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Stickney  V.  Niagara  District  Mutual  Insurance 
Company. 

Insurance — Account  of  loss — Misrepresentation  as  to  title. 

Action  on  two  policies  of  insurance,  the  first  on  a  shop  and  stock 
therein,  and  the  second  on  the  stock  alone.  One  of  the  conditions 
endorsed  on  each  policy  required  all  persons  insured,  within  thirty 
days  after  loss,  ''to  deliver  in  a  particular  and  detailed  account  of 
such  loss  and  damage,  signed  by  their  own  hand,  and  verified  by  their 
oath  or  affirmation,  and  by  their  proper  books  of  account  and  other 
proper  vouchers."  The  proofs  of  loss  consisted  of  an  affidavit  of  the 
plaintiff,  stating  that  the  store  was  totally  destroyed  by  fire  on  the 
12th  March,  and  that  an  annexed  statement  contained  a  true  and 
correct  account  of  the  value  of  stock  on  hand  on  the  20th  October, 
1870,  (about  seventeen  months  before  the  fire)  of  stock  received  since, 
of  the  invoice  value  of  goods  sold  since,  and  of  the  value  of  stock 
saved,  and  that  the  plaintiff's  loss  to  personal  property  was  $2,249  90. 
The  statement  was  attached  to  the  affidavit,  but  was  not  itself  signed 
or  verified  under  oath,  and  gave  no  details  of  the  stock  on  hand, 
received,  &c.,  except  the  value  in  bulk.  Only  one  book  was  produced, 
in  which  a  number  of  invoices  were  pasted,  and  a  diary  containing 
numerous  memoranda,  from  which  a  more  particular  account  of 
the  loss  might  have  been  furnished. 

Held,  following  Carter  v.  Niagara  District  Mutual  Insurance  Co., 
19  C.  P.  143,  that  the  statement  was  insufficient. 

Per  Hagarty  C.  J. — The  fact  of  the  insurance  company  after  receiv- 
ing the  proofs  of  loss  not  notifying  their  objections  to  them,  could  not 
be  considered  a  waiver  of  such  objections.  Canada  Landed  Credit 
Co.  V.  Canada  Agricultural  Mutual  Assurance  Co.,  17  Grant 
418,  remarked  upon. 

The  plaintiff,  in  his  application,  stated  that  he  held  the  house  in  fee, 
when  in  fact  he  had  a  leasehold  only.  Held^  a  fatal  objection,  and 
that  his  having'  a  right  to  remove  the  building  could  make  no 
difference. 

This  was  an  action  on  two  policies  of  insurance  under 
the  mutual  system.  The  first  policy,  dated  2nd  February, 
1871,  was  for  $1,000  ;  $250  on  a  frame  shop,  and  $750  on 
jewels,  watches,  and  trinkets  therein.  The  second,  dated 
20th  September,  1871,  for  $1,000  on  "stock  of  jewels, 
watches,  and  trinkets  in  a  frame  store  or  shop  of  the 
plaintiff  situate  in  the  village  of  Trenton,  owned  by  the 
plaintiff." 

The  declaration  contained  two  counts,  one  on  each  policy, 
alleging  a  loss  and  compliance  with  the  conditions,  &;c. 

Second  plea,  to  both  counts,  after  stating  that  the  poli- 
cies were  subject  to  certain  by-laws  and  conditions  indorsed 
thereon,  set  out  the  following :  "  All  persons  insured  in 
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this  company,  and  sustaining  loss  or  damage  by  fire,  are 
forthwith  to  give  notice  thereof  to  the  company,  and 
within  thirty  days  after  said  loss  to  deliver  in  a  particular 
and  detailed  account  of  such  loss  or  damage,  signed  by 
their  own  hand,  and  verified  by  their  oath  or  affirmation, 
and  by  their  books  of  account  and  other  proper  vouchers; 
they  shall  also  declare  on  oath  whether  any  or  what  other 
insurance  or  incumbrance  has  been  made  on  the  same  pro- 
perty. If  there  be  any  misrepresentation,  fraud,  or  false 
swearing,  the  claimant  shall  forfeit  all  claims  by  virtue  of 
his  policy."  And  the  defendants  say,  that  the  plaintiflf  did 
not  after  the  alleged  loss  or  damage  by  fire  forthwith  give 
notice  thereof  to  defendants,  and  within  thirty  days  after 
said  loss  deliver  in  a  particular  and  detailed  account  of 
such  alleged  loss  or  damage,  signed  by  his  own  hand  and 
verified  by  his  oath  or  affirmation,  and  by  his  books  of 
account  and  other  proper  vouchers,  and  did  not  declare  on 
oath  whether  any  or  what  other  insurance  or  incumbrance 
had  been  made  on  the  same  property,  whereby  the  said 
policies  became  void. 

Third  plea,  alleging  fraud  and  false  swearing  in  the  claims. 

Fourth  plea,  to  first  count,  alleging  that  the  plaintiff*,  in 
his  application,  represented  that  he  had  a  title  in  fee  to  the 
prem.ises  therein  proposed  for  insurance,  whereas  he  had 
only  a  leasehold  interest. 

The  fifth  plea,  which  was  to  the  second  count,  was 
demurred  to. 

Sixth  plea,  in  substance  the  same  as  the  fourth. 

Seventh  plea,  alleging  misrepresentation  in  the  applica- 
tion for  the  second  insurance,  in  stating  that  the  plaintiff 
held  the  property  by  deed,  whereas  he  had  only  a  lease 
thereof 

Eighth  plea,  traversed  the  loss. 
Ninth  plea,  struck  out  at  the  trial. 

Tenth  plea,  alleging  misrepresentation  of  the  value  of 
stock  in  the  first  application. 

Eleventh  plea,  alleging  misrepresentation  of  value  of 
stock  in  the  second  application. 
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The  cause  was  tried  before  S.  Richards,  Q.  C,  sitting  for 
Richards,  C.  J.,  and  a  jury,  at  Cobourg,  at  the  Fall  Assizes 
of  1873. 

The  applications  on  which  the  policies  were  issued  were 
put  in.  They  were  headed  "  Misrepresentation  will  render 
the  policy  void." 

The  first  contained  an  application  for  insurance  on  "His 
frame  store,"  $250,  estimated  value,  $400 ;  and  on  jewels, 
watches  and  trinkets  for  sale,  $750,  estimated  value,  $2000. 

The  answer  to  the  question  as  to  the  title,  and  by  whom 
held,  was  "In  fee." 

The  second  was  for  insurance  on  stock,  $1,000.  In  reply 
to  the  questions.  Are  there  any  other  insurances  on  this  pro- 
perty ;  if  there  are,  state  the  amount,  and  in  what  compa- 
nies ?  The  answer  was,  "  $750  on  stock,  and  $250  on 
building  in  this  company,  insured  by  me."  Under  what 
title,  and  by  whom  held  ?    Answer — "  Deed." 

In  answer  to  the  question,  as  to  the  value  of  the  stock, 
it  was  stated  to  be  $4000  ;  the  evidence,  however,  shewed 
that  it  was  much  below  that  value,  but  the  plaintiff  stated 
that  this  was  filled  up  by  the  agent  after  the  application 
was  left  with  him. 

The  proof  of  loss  given  to  the  defendants  consisted  of  an 
affidavit  by  the  plaintiff  that  the  frame  store  covered  by 
policy  19,229,  was  totally  destroyed  by  fire  on  the  morning 
of  Tuesday,  the  12th  day  of  March  instant ;  that  annexed 
hereto,  and  marked  A,  is  a  statement  shewing  the  loss 
sustained  by  me  of  the  personal  property  covered  by  said 
policies  Nos.  19,229  and  20,650;  that  said  statement,  marked 
A,  contains  a  true  and  correct  account  of  the  value  of 
stock  on  hand  on  the  20th  October,  1870,  and  a  true  state- 
ment of  stock  received  by  me  since,  and  a  true  statement 
of  the  invoice  value  of  goods  sold  since  said  date,  and  also 
a  true  statement  of  the  value  of  stock  saved  from  said 
fire,  as  I  do  verily  believe ;  that  I  verily  believe  that  I 
have  lost  by  destruction  by  the  said  fire,  of  personal  pro- 
perty insured  as  aforesaid  and  damage  thereto,  the  sum  of 
two  thousand  two  hundred  and  forty-nine  dollars  and 
ninety  cents." 
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The  statement  marked  A,  and  attached  to  the  affidavit, 
was  as  follows  : — 

Statement  made  by  S.  W.  Stickney. 
Amount  of  stock  on  hand,  October 


20th,  1870    S2400.00 

Amount  of  stock  received  since    1G80.42 

 S4080.42 

Amount  of  sales  since  20th  Oct.,  1870  $2205.62 

Less  40  per  cent,  for  profits   882.27 

  81323.35 


$2757.07 

Amount  of  stock  on  hand  (saved)   657.17 


Amount  of  goods  destroyed    $2099.90 

Damage  to  goods  saved   150.00 


Total  amount  of  claim   $2249 . 90 


The  only  books  produced  consisted  of  a  printed  volume 
into  which  a  number  of  invoices  were  pasted,  and  a  small 
diary  in  which  numerous  memoranda  were  made. 

The  plaintiff  was  the  only  witness  examined  in  chief  in 
support  of  his  case,  and  stated  that  the  reason  that  no 
account  was  given  of  the  articles  comprising  the  original 
stock  was  that  the  invoices  had  been  burnt.  It  also 
appeared  from  the  plaintiff's  evidence,  that  while  this  stock 
was  totally  destroyed,  he  saved  an  old  piece  of  oilcloth, 
5  ft.  6  in.  by  18  ft.,  worth  from  $1.25  to  $1.50,  and  assisted 
in  carrying  out  an  old  coal  stove. 

The  defendants'  secretary  swore  that  he  told  the  plaintiff 
that  his  statements  were  insufficient ;  that  the  invoices  of 
the  original  stock  or  duplicates  must  be  furnished,  and 
that  these  and  his  books  must  be  forwarded  to  the 
defendants,  whicli  he  never  did.  The  plaintiff  however 
denied  this. 

At  the  close  of  the  plaintiff's  case,  the  learned  Queen's 
counsel  expressed  a  doubt  as  to  there  having  been  a  suffi- 
ciently detailed  statement  of  loss,  but  allowed  the  case  to 
proceed,  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit. 
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The  jury  found  a  verdict  for  the  plaintiff  for  $250  on 
the  building,  $1,000  on  the  goods,  and  interest,  $5G. 

In  this  term  T.  M,  Benson  obtained  a  rule  on  the  leave 
reserved. 

In  the  same  term  Patterson,  Q.  C,  shewed  cause.  The 
applications  are  both  objected  to,  the  objection  to  each 
application  being  misrepresentation  of  title,  and  to  the 
second  application  misrepresentation  of  value  of  the  stock. 
But  as  to  the  first  objection  the  answer  refers  only  to 
realty,  and  as  the  building  was  only  a  chattel  it  would 
not  apply  to  it:  Ashford  v.  Victoria  Mutual  Assurance 
Co.,  20  C.  P.  434.  This  case  differs  from  Sherhoneau 
v.  Beaver  Mutual  Fire  Insurance  Co.,  30  U.  C.  R.  472, 
in  App.  34,  U.  C.  R.  1,  because  there  the  barn  formed 
part  of  the  freehold.  At  all  events  the  answer  "  by 
deed"  to  the  second  application  was  quite  correct.  As 
to  the  answer  in  the  second  application,  that  the  value  of 
the  stock  was  $4,000,  the  evidence  no  doubt  shews  that 
it  was  not  of  that  value ;  this,  however,  was  filled  in 
by  the  agent  after  the  plaintiff"  had  signed  it  and  left 
it  with  him,  and  therefore  he  was  not  then  the  agent 
of  the  plaintiff*  according  to  the  condition,  but  of 
the  defendants.  But  misrepresentation  does  not  render 
the  policy  void,  but  only  voidable  at  the  election 
of  the  directors  :  29-30  Vic.  ch.  38 ;  and  they  did  not 
elect  to  avoid  it.  As  to  the  proofs  of  loss.  As  to 
the  goods,  they  were  as  full  as  the  plaintiff"  could  make 
them ;  and  as  to  the  building  the  affidavit  shews  that  it 
was  totally  destroyed,  which  is  sufficient.  The  fact,  also, 
of  the  statements  being  attached  to  the  affidavits  was  a 
sufficient  signature  and  verification  under  oath.  The 
by-law,  however,  does  not  amount  to  a  condition  precedent, 
that  the  loss  is  only  payable  on  its  being  complied  with, 
or  that  it  must  be  complied  with  before  action  brought, 
but  its  effect  at  the  most  is  to  render  the  policy  voidable 
at  the  election  of  the  directors,  and  they  have  not  so 
elected:  Richardson  v.  Canada  Farmers  Mutual  Insu^ 
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ranee  Co.,  16  CP.  430;  Canada  Landed  Credit  Co.  v. 
Canada  Agricultural  Insurance  Co.,  17  Grant  418. 
All  the  conditions  are  of  the  same  character,  and  do  not 
amount  to  conditions  precedent,  and  so  render  the  policies 
void,  but  simply  voidable  at  the  election  of  the  directors. 
They  elected  to  treat  them  as  still  subsisting,  and 
leave  should  be  granted  to  amend  so  as  to  plead  these 
facts.  It  is  not  a  question  of  waiver,  but  of  election.  See 
also  MarJcle  v.  Niagara  District  Mutual  Insurance  Co., 
28  U.  G.  R  525 ;  Greaves  v.  Niagara  District  Mutual  In- 
surance Co.,  25  U.  C.  R.  127;  Mulvey  v.  Gore  District 
Mutual  Insurance  Co.,  25  U.  C.  R.  424 ;  Scott  v.  Niagara 
DistHct  Mutual  Insurance  Co.,  25  U.  C.  R.  119. 

T.  M.  Benson,  contra.  There  is  no  doubt  that  the  con- 
ditions are  conditions  precedent,  and  must  be  strictly 
complied  with :  Mason  v.  Harvey,  8  Ex.  819  ;  Eoper  v. 
Lendon,  1  E.  &  E.  825.  The  plaintiff,  therefore,  should 
have  given  in  his  proofs  of  loss  particular  and  detailed 
accounts  of  the  loss,  which  should  have  been  signed  by  him 
and  verified  under  oath,  and  the  fact  of  their  being  attached 
to  the  affidavits  is  not  sufficient.  They  do  not  shew  how 
the  loss  occurred,  or  how  the  plaintiff  arrived  at  the 
amount  of  it,  neither  do  they  shew  that  there  was  no 
other  incumbrance  :  Markle  v.  Niagara  District  Mutual 
Insurance  Co.,  28  U.  C.  R.  525 ;  McBride  v.  Gore  Dis- 
trict Mutual  Insurance  Co.,  30  U.  C.  R.  451 ;  Mason 
V.  Andes  Insurance  Co.,  23  C.  P.  37 ;  Carter  v.  Niagara 
District  Mutual  Insurance  Co.,  19  C.  P.  143;  Fitzgerald 
V.  Gore  District  Mutual .  Insurance  Co.,  30  U.  C.  R.  97. 
There  was  clearly  a  misrepresentation  in  the  applications, 
in  stating  that  the  title  was  in  fee  and  by  deed,  and  that 
the  value  of  the  stock  was  worth  $4,000.  This  avoids  the 
policy ;  and  as  to  the  contention  that  the  building  was  a 
chattel  the  case  of  Sherboneau  v.  Beaver,  Mutual  Insurance 
Co.,  30  U.  C.  R.  472,  in  App.  33  U.  C.  R.  1,  is  conclusive. 
The  fact  of  the  $4,000  being  afterwards  filled  in  by  the 
agent  can  make  no  difference,  as  the  plaintiff  is  bound  by 
any  false  statement  in  the  application  :  Bleakley  v.  Niagar  a 
48 — VOL.  XXIII  CP. 
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District  Mutual  Insurance  Co.,  16  Grant  198.  There  cannot 
be  a  parol  waiver  of  the  conditions  of  the  policy :  Mason 
V.  Andes  Insurunce  Co.,  23  C.  P.  37,  and  there  was  no 
evidence  of  any  election  either  to  avoid  or  treat  the  policy 
as  subsisting.  The  case  of  Canada  Landed  Credit  Co.  v. 
Canada  Agricultural  Insurance  Co.,  17  Grant  418,  does 
not  apply,  as  there  was  something  done  after  the  fire. 

Galt,  J. — The  plaintiff  was  the  only  witness  examined 
in  chief  in  support  of  his  own  case,  and  gave  evidence  as 
regards  the  statement  of  his  loss,  which,  as  appeared  from 
the  memorandum  made  by  the  learned  Queen's  Counsel,  was 
not  satisfactory  to  him,  and  he  reserved  leave  to  the 
defendants  to  move  for  a  nonsuit  on  that  ground. 

In  the  evidence  for  the  defendants  their  Secretary  swore 
that  he  expressly  told  the  plaintiff  that  his  statements 
were  not  sufficient. 

When  the  case  was  submitted  to  the  jury  the  learned 
Queen's  Counsel  directed  them  to  find  a  verdict  for  the  plain- 
tiff on  the  second  issue,  which  is  the  one  raising  this 
question,  reserving  leave  to  the  defendants  to  move.  Conse- 
quently we  have  no  expression  of  opinion  from  them  on 
this  point,  and  the  sufficiency  or  insufficiency  of  the  state- 
ment of  loss  comes  before  us  on  the  evidence  of  the  plaintiff 
alone,  contradicted  as  it  is  by  the  secretary. 

If  such  a  statement  of  loss  can  be  considered  as  the 
full  and  detailed  statement  required  by  the  conditions,  it 
appears  to  me  that  the  protection  which  it  was  intended 
to  afford  the  company  would  be  entirely  nugatory. 

The  books  produced  consist  only  of  a  printed  volume,  into 
which  a  number  of  invoices  are  pasted,  and  a  small  diary 
in  which  numerous  memoranda  are  made.  From  these 
the  plaintiff  makes  an  extract  saying  my  total  stock  was 
so  much,  and  my  sales  so  much,  and  as  I  had  stock  on 
hand  previous  to  the  date  of  these  invoices  amounting  to 
about  $2,400,  and  only  $600  were  saved  in  a  damaged 
state,  therefore  my  loss  amounts  to  so  much. 

No  account  whatever  is  given  of  the  articles  comprising 
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the  original  stock,  and  the  plaintiff  states  that  those 
invoices  were  burnt. 

The  Secretary  swears  that  he  told  the  plaintiff  that 
these  last  invoices  or  duplicates  must  be  furnished,  and 
that  he  must  forward  them  and  his  books  to  the  defend- 
ants, which  he  never  did. 

It  would  have  been  impossible  to  allow  this  verdict  to 
stand,  even  had  their  been  no  legal  objections  to  the  plain- 
tiff's right  to  recover.  The  jury  have  found  that  the  loss 
does  not  amount  to  one  half  of  that  sworn  to  by  the  plaintiff, 
indeed  it  is  surprising  that  they  found,  as  respects  the 
goods,  any  verdict  at  all. 

The  stock  consisted  of  jewels,  watches,  and  trinkets, 
and  according  to  the  plaintiff's  testimony  these  articles, 
which  occupy  but  a  small  space,  were  totally  destroyed  to 
the  extent  of  $2099.90,  while  he  found  time  to  remove  an 
old  piece  of  oil  cloth,  5  feet  6  inches,  by  18  feet,  worth 
from  $1.25  to  $1.50,  and  also  to  assist  in  carrying  out  a 
coal  stove. 

It  is,  however,  unnecessary  to  discuss  the  question  of  a 
new  trial,  for  in  my  opinion  there  must  be  a  nonsuit 
entered  unless  we  are  prepared  to  over-rule  the  case  of 
Carter  v.  Niagara  District  Mutual  Insurance  Co.,  19  C.  P. 
143,  and  the  cases  on  which  it  was  decided. 

It  cannot,  with  any  propriety,  be  said  that  the  plaintiff' 
has  given  a  particular  and  detailed  statement  of  his  loss. 
He  has,  in  truth,  furnished  no  statement  at  all  verified  by 
his  oath  and  signature  of  the  particulars  of  his  loss. 

In  Garter  v.  Niagara  District  Mutual  Insurance  Co., 
the  affidavit  was,  I,  L.  C,  of,  &c.,  "  make  oath  and  say  as 
follows  :  "  1st.  That  on,"  &c.,"  the  brick  dwelling  house  and 
frame  store  insured  by  and  mentioned  in  policy  No.  11,147, 
*  *  Were  totally  consumed  by  fire.  *  *  3rd.  I  further 
say  that  I  had  a  large  stock  of  dry  goods,  groceries,  and 
provisions,  hardware,  crockery,  boots  and  shoes  in  the  said 
store  at  the  time  it  was  burnt,  covered  by  the  said  policy. 
4th.  I  further  say  such  dry  goods  were  consumed  and  dam- 
aged by  such  fire  to  the  value  of  about  $4,000  ;  that  I  lost 
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by  such  fire  groceries  and  provisions  to  the  value  of  $1,400. 
I  also  lost  by  such  fire  hardware  and  crockery  of  the 
value  of  at  least  $1,400,  and  no  less  than  $600  in  boots 
and  shoes,  destroyed  and  damaged  by  such  fire,"  &c. 

His  Lordship,  the  Chief  Justice  of  this  Court,  in  giving 
judgment,  says :  "It  is  impossible  for  us  to  accede  to  the 
plaintiff's  argument,  without  directly  over-ruling  Greaves 
V.  this  Company,  25  U.  C.  R.  127;  Bunting  v.  same  parties, 
Ih.  431,  and  several  other  equally  strong  authorities.  The 
affidavit  furnished  by  plaintiff*  cannot,  I  think,  be  con- 
sidered a  compliance  with  the  condition  to  give  '  a  par- 
ticular account  of  any  such  loss  or  damage,  signed  by  his 
own  hand  and  verified  by  his  oath  or  affirmation  and  by 
his  books  of  account  and  other  proper  vouchers.'  His  loss 
on  the  building  is  not  in  any  way  mentioned." 

In  the  case  before  us,  the  plaintiff*  in  his  affidavit  states 
the  total  destruction  of  the  house,  but  says  nothing  of  the 
value. 

I  cannot  distinguish  this  from  Carter  v.  Niagara  Dis- 
trict Mutual  Insurance  Co.,  and  therefore  am  of  opinion 
that  there  should  be  a  nonsuit. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to 
consider  the  other  objections  taken,  but  I  think,  as  regards 
the  first  policy,  the  misdescription  of  the  plaintiff' 's  title 
would  have  been  found  to  present  a  very  serious  obstacle 
to  his  recovering  on  the  first  policy. 

Hagarty,  C.  J. — It  seems  impossible  for  the  plaintiff  to 
surmount  the  objection  to  the  first  policy,  that  he  held  the 
house  in  fee,  when  his  right  was  merely  that  of  a  lease- 
holder ;  and  his  having  a  right  to  remove  the  building  can- 
not help  him.  Sherhoneau  v.  Beaver  Mutual  Insurance 
Co.,  80  U.  C.  R.  472,  which  went  to  the  Court  of  Appeal, 
is  in  point. 

This  alone  disposes  of  the  first  policy. 

As  to  the  second  policy,  it  is  only  on  the  goods.  Neither 
in  his  claim  for  loss  or  his  affidavit  annexed  in  verification 
of  it,  does  he  make  any  statement  as  to  the  value  of  the 
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building,  nor  of  his  loss  thereon.  The  absence  of  this 
brings  his  case  particularly  within  Carter  v.  Niagara  Dis- 
trict Mutual  Insurance  Co.,  19  C.  P.  143. 

On  both  these  grounds,  first,  as  to  his  application,  and 
secondly,  in  his  statement  and  proofs  of  loss,  he  fails  on 
the  first  policy. 

The  fire  was  on  the  12th  March,  1872.  His  statement  of 
loss  gives  stock  on  hand  20th  October,  1870,  $2,400. 

This  was  nearly  seventeen  months  before  the  fire. 

Then  there  is  a  statement  of  stock  received  since, 
$1680.42.  Of  course,  on  the  correctness  of  these  two  items 
his  estimates  of  value  chiefly  turn,  followed  by  an  equally 
summary  item,  "Amount  of  sales  since  20th  August, 
1870,  $2205.62." 

Now  cases  may  occur  in  which,  from  the  complete 
destruction  of  books  and  vouchers,  it  may  be  difficult  in 
the  extreme  to  comply  literally  with  the  strict  require- 
ments of  the  defendants.  But  here  the  plaintiff'  did  not 
lose  his  books.  One  is  produced  containing  a  very  large 
collection  of  invoices  of  purchases  made  from  various  par- 
ties, and  much  information  would  be  derivable  from  them. 
This  book  he  states  that  he  shewed  to  the  defendants' 
agent  after  the  fire,  and  gave  him  a  list  of  invoices. 

Now,  with  the  means  at  hand  of  giving  reasonably  full 
information,  the  plaintiff  chooses  to  rest,  as  well  as  to  risk, 
his  case  on  the  bald  statement  produced  at  the  trial,  which 
is  of  the  vaguest  character. 

This  statement  really  gives  no  reliable  information.  It 
is  simply  a  bulk  estimate  of  goods  on  hand  at  a  distant 
period,  goods  received  since  then,  and  a  bulk  estimate  of 
sales  since  then. 

The  decisions  in  our  own  Courts  compel  us  to  hold  such 
a  statement  insufficient. 

It  would,  perhaps,  tend  much  to  preventing  objections 
to  formal  proofs,  and  the  embarrassing  questions  arising 
therefrom,  if  the  Legislature  would  compel  insurance  com- 
panies, when  proofs  are  furnished,  to  which  they  object, 
to  notify  the  parties  in  what  respect  they  deem  them 
insufficient. 
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It  has  been  urged  to  us  that  where  they  receive  them, 
and  do  not  notify  their  objections  to  their  sufficiency, 
they  ought  to  be  considered  as  waiving  such  objections, 
and  a  case  was  cited,  Canada  Landed  Credit  Co.  v.  Canada 
AgricvMural  Insurance  Co.,  17  Grant  418,  where  the 
language  of  one  of  the  learned  Vice-Chancellors  seems 
to  favor  such  a  view.  But  in  the  report  of  the  case  none 
of  the  numerous  cases  in  our  Common  Law  Courts  are 
noticed,  and  I  do  not  feel  at  liberty  to  lay  down  any  such 
rule,  and  must  leave  it  to  a  Court  of  Error  to  declare  if  it 
be  the  law. 

It  is  to  be  noted  that  here  the  defendants'  manager 
swears  he  told  or  notified  the  plaintiff  of  the  insufficiency 
of  the  proofs ;  but  the  plaintiff  denies  this,  and  on  the 
motion  for  a  nonsuit  I  cannot  enter  into  the  question  as  to 
which  was  right. 

In  any  event  we  could  not  allow  this  verdict  to  stand. 

I  am  unable  to  see  how  on  this  evidence  any  question 
of  election  to  avoid  or  maintain  the  policy  on  the  defend- 
ants' part  could  arise,  and  this  was  one  of  the  questions 
left  to  the  jury. 

I  think  I  am  bound  to  hold  the  objections  fatal. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  for  nonsuit. 
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Moore  et  al.  v.  The  Provincial  Insurance  Company. 

Marine  policy — Goods  in  packages — Partial  loss—Stipulations  as  to  character 

of  vessel. 

Held,  following  Ralli  v.  Janson,  6  E.  &  B.  422,  that  where  by  a 
marine  policy  goods  of  the  same  species,  shipped  in  packages,  are 
insured,  free  from  average,  unless  general,  and  it  is  not  distinctly 
expressed  that  the  packages  are  separately  insured,  the  ordinary  memo- 
randum exempts  the  underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only,  (not  being  general  average),  though  one  or 
more  package  or  packages  be  entirely  lost  or  destroyed  by  the  specified 
perils. 

Here  some  of  the  packages  were  tin  plates,  and  others  tinned  sheets. 

Semble,  that  if  either  of  the  entire  species  had  been  entirely  lost,  the 
plaintiffs  might  have  recovered  as  for  a  total  loss  of  that  species. 

The  policy  insured  against  perils  of  the  lakes,  rivers,  &c.,  and  declared 
that  the  goods  were  to  be  laden  on  board  vessels  classed  not  below  B. 
],  and  the  memorandum  declared  that  the  policy  covered  goods  from 
Great  Britain  to  Montreal  and  Hamilton  by  standard  steamers  and 
sailing  vessels.  The  declaration  averred  in  one  count  a  loss  in  the 
River  St.  Lawrence  j  and  in  another,  that  at  Quebec  the  goods  were 
transferred  to  a  standard  lighter  to  be  carried  to  Montreal,  according 
to  the  custom  of  navigation,  in  which  they  were  lost.  The  defendants 
pleaded  that  the  Sarmatian,  which  carried  the  goods  from  Liverpool, 
went  only  to  Quebec,  150  miles  from  Montreal,  where  the  goods  were 
transferred  to  another  vessel,  not  a  standard  steamer  or  sailing  vessel, 
and  not  classed.  The  plaintiffs  replied  that  the  navigation  from  Quebec 
to  Montreal  was  dangerous  for  steamers  like  the  Sarmatian,  and  that 
for  the  purpose  of  safely  landing  the  goods  shipped  from  Liverpool  to 
Montreal  it  was  the  custom  to  ship  such  goods  into  local  lighters  at 
Quebec,  of  which  the  vessel  in  which  these  goods  were  lost  was  one. 

Held,  on  demurrer,  plea  good  and  replication  bad,  for  it  was  admitted 
that  the  vessel  was  not  such  as  the  policy  required,  and  not  alleged 
that  the  goods  could  not  be  safely  carried  in  such  vessels  from  Quebec 
to  Montreal. 

The  declaration  contained  two  counts.  First  count: 
that  the  plaintiffs,  by  an  open  cargo  policy,  which  was  set 
out,  caused  themselves  to  be  insured  by  the  defendants,  at 
and  from  ports  and  places  to  ports  and  places  on  the  said 
policy  endorsed,  upon  all  kinds  of  lawful  goods,  &c.,  laden 
or  to  be  laden  on  board  the  good  vessel  or  vessels,  boat  or 
boats  classed  not  below  B.  1,  on  the  registers  published  by 
the  Association  of  American  or  Canadian  Lake  under- 
writers, &c. ;  the  adventures  and  perils  which  the  defend- 
ants were  contented  to  bear  and  take  upon  themselves 
were  declared  to  be  of  the  lakes,  seas,  rivers,  canals,  &c. ; 
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and  by  the  said  policy  it  was  agreed  that  among  other 
things  tin  plates  were  warranted  free  from  average  unless 
general.  It  then  alleged  that  in  the  margin  of  the  said 
policy  was  endorsed  a  memorandum,  to  the  effect  that  the 
said  policy  covered  goods  from  Great  Britain  to  Montreal 
and  Hamilton,  by  standard  steamers  and  sailing  vessels ; 
all  goods  free  of  particular  average.  And  on  the  said 
policy  was  further  endorsed  a  memorandum  by  the  defend- 
ants, dated  the  26th  September,  1872,  whereby  insurance 
was  declared  by  defendants,  under  said  policy,  on  account 
of  plaintiffs,  on  C65  boxes  of  tin,  of  the  value  of  S7,420;  and 
by  a  further  memorandum  so  endorsed,  dated  the  2nd  of 
October,  1872,  insurance  was  similarly  declared  by  defend- 
ants on  account  of  plaintiffs  on  nine  cases  tinned  sheets, 
and  150  boxes  of  tin  plates,  of  the  value  of  Sl,880 ;  all 
of  which  were  shipped  on  board  of  steamship  Sarmatian 
from  the  port  of  Liverpool,  in  Great  Britain,  to  the 
ports  of  Montreal  and  Hamilton.  It  then  averred  that  the 
said  goods  were  shipped  as  aforesaid,  to  be  carried  by 
standard  steamers  and  sailing  vessels  to  Montreal  and 
Hamilton  aforesaid,  and  that  the  said  goods  afterwards,  in 
the  River  St.  Lawrence,  during  the  continuance  of  the 
risk,  and  before  the  arrival  or  landing  at  the  port  of  desti- 
nation, were  lost  by  the  perils  insured  against,  &;c. 

The  second  count  was  the  same  as  the  first,  except  that 
it  stated  the  goods  to  have  been  safely  carried  to  the  port 
of  Quebec,  in  the  river  St.  Lawrence,  being  the  port  of 
destination  of  the  said  steamship,  and  then  and  there  tran- 
shipped from  the  said  steamship  to  a  standard  lighter, 
according  to  the  custom  and  usage  of  the  said  port,  and 
the  well  understood  custom  and  usage  of  the  said  naviga- 
tion, to  be  by  the  said  lighter  conveyed  to  the  port  of 
Montreal,  in  the  said  river  St.  Lawrence,  there  to  be  again 
transhipped  to  a  standard  river  steamer  for  the  port  of 
Hamilton,  on  Lake  Ontario ;  and  while  the  said  goods 
were  on  the  said  lighter  in  the  river  St.  Lawrence  afore- 
said, between  the  ports  of  Quebec  and  Montreal  aforesaid, 
during  the  continuance  of  the  said  risk,  and  before  their 
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landing  at  the  port  of  Montreal  aforesaid,  and  while  the 
said  lighter  was  proceeding  to  the  port  of  Montreal  afore- 
said, the  said  goods  being  then  on  board  thereof,  the  said 
goods  were,  by  the  perils  insured  against,  lost,  &c. 

Fourth  plea,  to  first  and  second  counts  :  that  a  large 
portion  of  the  said  goods,  the  subject  of  each  insurance  in 
each  count  mentioned,  were  not  lost  by  the  perils  insured 
against,  but  were  safely  discharged  and  landed  at  their 
port  of  destination. 

Fifth  plea,  to  first  count :  that  the  said  steamship  Sar- 
matian  did  not  proceed  on  her  voyage  from  Liverpool  to 
Montreal,  but  proceeded  only  to  the  port  of  Quebec,  which 
is  a  distance  of  150  miles  from  the  port  of  Montreal,  and 
at  the  port  of  Quebec  the  said  goods  were  transhipped  and 
laden  on  board  another  vessel,  which  other  vessel  was  liot 
a  standard  steamer  or  sailing  vessel,  and  was  not  classed 
in  the  said  registers ;  and  the  alleged  loss  occurred  while 
the  said  goods  were  on  board  the  last  mentioned  vessel. 

Sixth  plea,  to  second  count :  that  the  said  lighter  was 
not  a  standard  steamer  or  sailing  vessel,  and  was  not  classed 
in  the  said  registers. 

Third  replication,  to  fourth  plea  :  that  the  plaintiffs  sue 
not  in  respect  of  any  portion  of  the  said  goods  which  were 
not  lost  by  the  perils  insured  against :  that  all  the  goods  in 
the  first  and  second  counts  mentioned  were  shipped  in  sepa- 
rate boxes  and  cases,  as  in  the  said  policy  described ;  that 
all  of  the  said  goods  so  shipped  became  and  were  sunk  and 
lost  by  the  perils  insured  against,  as  in  the  first  and  second 
counts  alleged  :  that  by  the  exertion  of  the  ship  owner  and 
others,  a  small  number  of  the  said  boxes  and  cases,  to  wit, 
410  boxes  and  3  cases,  containing  goods  as  aforesaid,  being 
the  portion  thereof  in  the  said  plea  mentioned,  were 
recovered  :  that  such  portion  were  discharged  and  landed 
at  their  port  of  destination,  as  in  the  said  plea  alleged; 
that  the  plaintiflfs  sue  not  in  respect  of  any  part  of  the 
last  mentioned  portion  of  goods,  but  only  in  respect  of  a 
large  portion  of  the  said  goods,  to  wit,  404  boxes  and  6 
cases  thereof,  lost  as  aforesaid  by  the  perils  insured  against, 
which  were  never  recovered  and  are  still  lost  as  aforesaid. 
49 — ^VOL.  XXIII  CP. 
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Second  replication,  to  fifth  plea  :  that  the  ports  of 
Quebec  and  Montreal  in  the  river  St.  Lawrence,  and  the 
navigation  of  the  said  river  from  the  port  of  Quebec  to 
the  port  of  Montreal  aforesaid,  was  before  and  at  the  time 
of  the  said  transhipment  of  the  said  goods,  and  still  is, 
dangerous  for  steamships  of  the  capacity  and  tonnage  of  the 
steamship  Sarmatian ;  and  for  the  purpose  of  safely  land- 
ing goods  shipped  from  Liverpool  aforesaid  to  the  said 
port  of  Montreal,  it  was  long  before  the  said  transhipment 
and  still  is  the  well  understood  custom  of  the  said  ports 
of  Quebec  and  Montreal,  and  of  the  navigation  of  the  said 
river  St.  Lawrence,  to  tranship  goods  carried  as  aforesaid, 
in  steamships  of  the  capacity  and  tonnage  aforesaid,  into 
local  lighters  at  the  port  of  Quebec  aforesaid ;  that  the 
other  vessel  in  the  said  plea  mentioned  was  one  of  the 
local  lighters  employed  for  the  purpose  of  safely  landing 
goods  as  aforesaid,  and  that  the  said  goods  were  lost  while 
on  board  of  the  said  lighter,  and  before  the  same  were 
landed  at  the  said  port  of  Montreal,  by  the  perils  insured 
against,  and  not  otherwise. 

Demurrer  to  third  replication  to  fourth  plea  : 

1.  That  the  claim  set  up  by  the  said  replication  is  a 
claim  for  particular  average,  which  is  not  covered  by  the 
policy  in  question.  2.  That  the  said  replication  is  a  depar- 
ture from  the  declaration,  which  claims  for  a  total  loss. 

Demurrer  to  second  replication  to  fifth  plea. 

1.  That  the  said  replication  admits  that  the  lighter  was 
not  a  standard  steamer  or  sailing  vessel,  and  was  not 
classed  in  the  said  registers.  2.  That  it  was  not  necessary 
that  the  Sarmatian  should  proceed  from  Quebec  to  Mon- 
treal,  but  only  that  the  goods  should  be  sent  by  standard 
steamers  or  sailing  vessels.  3.  That  it  is  not  alleged  that 
the  St.  Lawrence  is  not  navigable  by  standard  steamers 
and  sailing  vessels  from  Quebec  to  Montreal.  4.  That  the 
custom  of  the  ports  of  Quebec  and  Montreal  cannot  control 
the  express  stipulation  as  to  standard  steamers  and  sailing 
vessels. 

Exceptions  to  sixth  plea. 
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1.  That  there  is  no  implied  warranty  that  lighters  shall 
be  standard  steamers  or  sailing  vessels,  classed  in  the  said 
registers,  or  either  of  them.  2.  That  the  said  plea  con- 
fesses the  plaintiffs'  cause  of  action  without  sufficiently 
avoiding  the  same. 

In  this  term  the  demurrers  were  argued. 

Harrison,  Q.  C,  for  plaintiffs. — There  are  two  points 
raised  by  the  demurrers :  1.  Whether,  under  the  circum- 
stances, the  plaintiffs  are  entitled  to  recover  for  a  total  loss 
of  part  of  the  goods  ;  and  2.  Whether  the  transhipment  to 
a  lighter  at  Quebec  was  in  accordance  with  the  terms  of  the 
policy.  As  to  the  first  point,  the  insurance  was  on  each 
separate  package,  and  therefore  when  a  loss  occurs  it  is  a 
total  loss  of  each  package,  and  the  subsequent  recovery  of 
some  of  the  packages  does  not  convert  it  into  a  partial  loss. 
The  cases  shew  that  where  the  cargo  in  fact  consists  of 
separate  packages,  and  is  not  a  bulk  cargo  put  in  packages 
for  the  sake  of  convenience,  when  a  loss  occurs  it  is  a 
total  loss  of  each  package  actually  lost :  Davy  v.  Milford, 
15  East  559 ;  Hcdburg  v.  Pearsoii,  7  Taunt.  153;  Gologan 
V.  London  Assurance  Co.,  5  M.  &  S.  447 ;  Hills  v.  London 
Assurance  Corporation,  5  M.  &  W.  569 ;  Navonne  v.  Ha^.- 
don,  9  C.  B.  30 ;  Duf  v.  McKenzie,  3  C.  B.  N.  S.  16  ; 
Wilkinson  v.  Hyde,  lb.  SO.  The  cases  of  Ralli  v.  Janson, 
6  E.  &  B.  422,  and  Enhuisle  v.  Ellis,  2  H.  &  N.  549,  will 
be  relied  on  b}^  the  defendants,  but  there  the  cargoes  were 
in  fact  bulk  cargoes,  but  were  placed  in  packages  for  the 
sake  of  convenience.  Here  however  there  was  a  total  loss 
of  the  whole,  and  a  subsequent  recovery  of  part. 

Then  as  to  the  transhipment  to  the  lighter  at  Quebec. 
It  is  clearly  laid  down  that  the  warranty  of  seaworthiness, 
which  is  implied  as  to  the  ship  in  an  ordinary  policy  of  in- 
surance, does  not  extend  to  lighters :  Lane  v.  Nixon,  L.R., 
1  C.  P.  412 ;  Eucher  v.  London  Assurance  Co.,^  B.  &  P.  432, 
note ;  Hurry  v.  Royal  Exchange  Assurance  Co.,  lb.  430, 
In  Strong  v.  Natally,  1  B.  &  P.  N.  R.  16,  the  underwriters 
were  held  not  liable,  but  only  because  the  plaintiff  had 
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taken  the  goods  into  his  own  care  and  possession.  '  Stewart 
V.  Bell,  5  B.  &  Al,  238,  is  strongly  in  point ;  there  the  policy 
was  upon  goods  to  a  port  in  Jamaica  till  landed,  and  it  was 
proved  to  be  the  usual  course  to  proceed  to  an  adjoining 
port,  and  there  tranship  the  cargo  in  shallops ;  but  although 
no  information  of  this  was  ever  given  to  the  underwriters, 
they  were  still,  nevertheless,  held  liable  on  the  ground  that 
it  was  their  duty  to  enquire  as  to  the  usual  manner  of 
landing  the  goods,  and  in  Parsons  v.  Massachusetts  Fire 
and  Marine  Insurance  Co.,  6  Mass.  196,  it  was  held  that 
goods  were  protected  by  the  policy  while  in  boats  employed 
as  auxiliary  to  the  voyage,  as  while  they  were  in  the  ship. 
The  term  standard  steamer  means  one  plying  between 
certain  ports,  as,  for  instance,  Liverpool  and  Quebec,  and 
the  custom  is  to  employ  lighters,  and  there  is  no  necessity 
for  their  being  sea-worthy. 

J.  H.  Cameron,  Q.  C,  contra.  As  to  the  first  question, 
the  argument  of  the  plaintiffs'  counsel  is  based  on  the  as- 
sumption of  there  being  a  separate  insurance  on  each  pack- 
age of  goods,  whereas  the  insurance  was  on  the  whole,  and 
therefore  the  plaintiffs  cannot  recover  as  for  a  total  loss  on 
each  package.  The  cases  are  all  collected  and  the  law 
clearly  laid  down  in  Arnould  on  Marine  Insurance,  4th 
ed.,  vol.  ii.,  p.  905,  where  it  is  said,  "As  regards  the  total 
loss  of  part  of  the  cargo,  it  is  now  settled  after  considerable 
fluctuation  in  the  authorities,  that  '  where  memorandum 
goods  of  the  same  species  are  shipped,  whether  in  bulk 
or  in  packages,  not  expressed  by  distinct  valuation  or 
otherwise  in  the  policy  to  be  separately  insured,  and  there 
is  no  general  average  and  no  stranding,  the  ordinary 
memorandum  exempts  the  underwriters  from  liability  for 
a  total  loss  or  destruction  of  part  only,  though  consisting 
of  one  or  more  entire  package  or  packages,  and  although 
such  package  or  packages  be  entirely  destroyed  or  other- 
wise lost  by  the  specified  perils.'"  The  cases  are  all 
commented  upon,  and  Balli  v.  Janson,  6  E.  &  B.  422, 
and  the  subsequent  case  of  Entwisle  v.  Mlis,  2  H.  &  N. 
549,  referred  to  as  overruling  Davy  v.  Mitford,  15  East 
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559,  and  conclusively  shewing  that  the  articles  must  be 
separately  insured  ;  and  at  page  908,  Duff  v.  McKenzie, 
3  C.  B.  N.  S.  16,  and  Wilkinson  v.  Hyde,  lb.  SO,  are 
referred  to,  and  it  is  pointed  out  that  the  articles  were 
distinct  miscellaneous  articles.  There  was  not  a  total 
loss  here,  as  in  order  to  constitute  a  total  loss,  as  is 
stated  at  page  882,  the  goods  must  go  to  the  bottom 
of  the  ocean,  "  so  as  to  leave  no  reasonable  chance  of 
their  recovery  *  *  *  Jf^  on  the  other  hand,  they  be 
merely  submerged  in  shallow  water,  so  that  there  is  a 
chance  of  getting  them  up  again,  but  at  very  considerable 
expense,  this  is  only  a  constructive  total  loss,  and  the 
insured,  in  order  to  recover  the  whole  amount  of  the 
insurance,  must  give  due  notice  of  abandonment." 

As  to  the  second  question.  There  cannot  be  the  least 
difficulty  as  to  what  constitutes  a  lighter;  it  is  a  vessel 
for  conveying  goods  from  the  ship  to  the  shore,  or  vice 
versa,  but  certainly  it  cannot  be  intended  to  include  the 
long  river  and  lake  navigation ;  at  all  events  no  question 
can  arise  here,  as  the  underwriters  have  expressly  inserted 
a  clause  which  directs  the  kind  of  vessels  to  be  employed ; 
namely,  "  standard  vessels  classed  on  the  register  as  B.  1 
and  the  condition  must  be  strictly  complied  with.  The 
law  on  this  point  is  also  clearly  laid  down  in  Arnould, 
pages  548-9  :  "  No  cause,  no  motive,  no  necessity,  excuses 
non-compliance  with  an  express  warranty  and  at 
page  543,  where  an  express  warranty  is  defined  to  be,  ''a 
stipulation  inserted  in  writing  on  the  face  of  the  policy, 
upon  the  literal  truth  or  fulfilment  of  which  the  validity  of 
the  entire  contract  is  dependent."  The  object  of  the 
underwriters  was  to  protect  themselves  against  the  long 
inland  navigation  by  inserting  this  condition.  The  plain- 
tiff should  therefore  shew  that  the  St.  Lawrence  is  not 
navigable  by  standard  steamers  and  sailing  vessels  from 
Quebec  to  Montreal. 

Galt,  J. — There  are  two  questions  raised  by  these 
demurrers  :  first,  are  the  defendants  liable  for  any  portion 
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of  the  loss,  it  being  admitted  that  some  of  the  boxes  of 
tin  were  saved,  and  also  some  of  the  cases  of  tinned  sheets  ? 
second,  are  the  defendants  discharged  from  liability  by 
reason  of  the  transhipment  at  Quebec  ? 

From  the  foregoing  statement  of  the  pleadings,  it  ap- 
pears that  in  the  body  of  the  policy,  which  was  an  open 
cargo  policy,  tin  was  declared  to  be  free  from  average 
except  general ;  and  in  the  memorandnm,  the  goods  therein 
declared  are  also  declared  to  be  free  from  average  except 
general.  The  difference  between  the  description  of  the 
goods  in  the  policy  and  in  the  memorandum  as  respects  tin, 
is  that  in  the  former  the  warranty  is  stated  to  be  that  tin, 
(without  describing  how  it  is  to  be  loaded  or  packed),  is 
declared  free  from  average,  and  in  the  latter  the  goods  are 
stated  to  be  in  boxes. 

It  is  unnecessary  to  refer  to  any  of  the  cases  decided 
prior  to  Ralli  v.  Janson,  G  E.  &  B.  422,  as  they  are  all  re- 
ferred to  in  the  judgment  in  that  case. 

In  giving  judgment  in  that  case,  Jervis,  C.  J,,  says,  at 
page  442,  "  It  appears,  upon  this  review  of  the  authorities, 
that  the  judgment  in  Davy  v.  Milfo)xl,  15  East  559,  did  not 
proceed  upon  the  fact  of  the  goods  having  been  .shipped  in 
packages,  and,  indeed,  it  could  not  be  sustained  on  that 
ground.  It  was  not  put  upon  the  ground  that  the  flax 
saved  could  not  have  been  brought  in  a  state  of  flax  to  its 
destination,  because,  in  that  case,  the  plaintiff  ought  to  have 
recovered  for  a  total  loss,  with  benefit  of  salvage  to  the 
underwriters.  It  is  at  variance  with  the  plain  meaning  of 
the  memorandum,  and  with  numerous  authorities  [from 
which  attempts  have  been  made  to  distinguish  it.  *  *  And 
so  far  as  the  judgment  was  against  the  underwriters  must 
^  now  be  considered  as  over-ruled."  His  Lordship  then  refers 
to  all  the  previous  cases,  which  were  cited  on  the  argument 
before  us ;  and  continues  at  page  443  :  "  These  remarks 
upon  the  cases  cited,  dispose  also  of  the  statements  in  the 
text-books  founded  upon  them  ;  and  it  appears  in  the 
result,  that  there  is  no  authority  binding  us  to  construe 
the  memorandum  in  any  sense  contrary  to  the  meaning  of 


MOORE  ET  AL.  V.  PROVINCIAL  INSURANCE  CO. 


391 


the  words."  In  conclusion,  he  says,  at  page  446,  We  are 
of  opinion  that,  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk  or  in  packages,  not 
expressed  by  distinct  valuation  or  otherwise  in  the  policy 
to  be  separately  insured,  and  there  is  no  general  average, 
and  no  stranding,  the  ordinary  memorandum  exempts  the 
underwriters  from  liability  for  a  total  loss  or  destruction  of 
part  only,  though  consisting  of  one  or  more  entire  package 
or  packages,  and  though  such  package  or  packages  be  en- 
tirely destroyed  or  otherwise  lost  by  the  specified  perils. 
As  to  their  liability  in  respect  of  different  species  we  need 
not  express  any  opinion." 

The  next  cases  are  Duff  v.  McKenzie,  3  C.  B.  N.  S.  16, 
and  Wilkinson  v.  Hyde,  lb.  30.  These  cases  were  decided 
in  favor  of  the  plaintiff,  on  the  ground  that  the  articles  in- 
sured were  not  of  one  species ;  and  therefore  that  the 
underwriters  were  liable  for  a  total  loss  on  some  of  the 
articles,  although  others  were  saved.  They  were  in  fact 
within  the  class  of  cases  referred  to  by  the  Chief  Justice  in 
Ralli  V.  JansQn,  in  which  he  states  that  the  Court  expres- 
sed no  opinion.  The  articles  insured  being  of  different 
species. 

We  come  now  to  the  case  of  Entwisle  v.  Ellis,  2  H.  & 
N.  549.  This  case  appears  to  me  to  be  an  express  authority 
in  favor  of  the  defendants. 

The  declaration,  (as  in  that  now  before  us),  stated  that 
the  plaintiff  by  a  policy  of  insurance  caused  himself  to  be 
insured,  lost  or  not  lost,  at,  and  from  Calcutta  to  Mauritius, 
including  craft  risk  to  and  from  the  vessel,  on  any  goods 
in  any  ship  or  ships ;  the  goods  to  be  valued  on  rice  to  be 
declared  warranted  free  of  particular  average.  (In  the 
present  case  it  is  tin).  By  a  memorandum  endorsed  on  the 
policy,  the  plaintiff  declared  the  insurance  to  be  on  a  cer- 
tain number  of  bags  of  rice  ;  and  that  each  bag  was  of  the 
value  of  8s.  3d.  It  then  averred  a  total  loss  of  a  large 
number  of  the  bags. 

The  pleas;  as  in  the  present  case,  alleged  that  a  large  por- 
tion of  the  bags  were  not  lost,  but  were  safely  discharged 
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and  landed  at  the  Mauritius,  and  were  delivered  to  the  per- 
sons interested. 

To  these  pleas,  the  plaintiff  demurred. 

It  was  contended  on  the  part  of  the  plaintiff, 'that  as 
each  bag  of  rice  was  valued  separately  in  the  memorandum 
declaring  what  goods  were  insured,  he  was  entitled  to 
recover  for  all  such  bags  as  were  totally  lost. 

On  the  part  of  the  defendant,  it  was  urged  that  the  con- 
tract was  contained  in  the  polic}^,  and  that  the  memoran- 
dum could  not  alter  it. 

The  Chief  Baron  in  giving  judgment,  says,  "  We  are  all 
of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  question  is,  whether  on  a  policy  'on  rice,  to  be  declared, 
warranted  free  of  particular  average,'  the  insured  can  declare 
so  as  to  make  each  parcel  free  from  average.  I  adopt  the 
argument  of  Mr.  Bovill,  that  what  is  to  be  declared  is  the 
value  of  the  rice  in  bulk.  If  the  policy  were  not  so  construed, 
there  would  be  nothing  to  prevent  the  average  clause  from 
being  frittered  away  to  nothing,  for  if  the  cargo  was  fruit,  the 
value  of  each  orange  might  be  declared.  When,  therefore, 
there  is  an  insurance  on  rice  to  be  valued,  the  policy  does 
not  give  the  insured  power  to  declare  it  in  separate  parcels, 
so  as  to  make  the  average  clause  apply  separately  to  each." 
The  other  members  of  the  Court  each  gave  a  judgment  in 
favor  of  the  defendant,  but  as  they  all  proceeded  on  the 
same  ground  as  that  of  the  Chief  Baron,  it  is  unnecessary 
to  quote  them. 

That  case  was  very  similar  to  the  one  now  before  us,  the 
only  difference  being  that  the  article  therein  assured  was 
rice,  while  here  it  is  tin.  The  warranty  in  both  cases  was 
free  from  particular  average.  In  fact  the  circumstances  in 
the  case  in  the  Exchequer  were  stronger  in  favor  of  the 
assured,  because  in  the  memorandum  declaring  the  insur- 
ance the  rice  was  stated  to  be  in  bags,  and  a  special  value 
placed  upon  each  bag,  while  here  the  only  declaration  is  as 
to  so  many  boxes  of  tin,  and  no  separate  value  is  placed  on 
each  box.  We  have  not  overlooked  the  fact  that  in  the 
memorandum    on  the  policy  there  were  two  different 
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species  of  goods  declared,  namety,  boxes  of  tin,  and  nine 
cases  of  tinned  sheets.  Had  either  of  these  species  been 
totally  lost,  then  the  principle  laid  down  in  Duf  v.  Mac- 
kenzie, and  Wilkinson  v.  Hyde,  might  have  applied  ;  but 
it  is  admitted  by  the  replication  to  the  fourth  plea  that 
some  of  the  boxes  and  some  of  the  cases  were  recovered ; 
consequently  there  was  not  a  total  loss  of  either  kind  of 
goods. 

Our  judgment  is  in  favor  of  the  defendants  on  the  de- 
murrer to  the  third  replication  to  the  fourth  plea. 

Then  as  to  the  second  question  raised  by  the  demurrer 
to  the  replication  to  the  fifth  plea. 

The  fifth  plea  alleges  that  the  Sarmatian  did  not  proceed 
to  Montreal,  but  to  Quebec,  which  is  a  distance  of  150 
miles  from  Montreal ;  and  that  the  goods  were  there  trans- 
shipped into  another  vessel,  which  was  not  a  standard 
steamer  or  sailing  vessel,  and  was  not  classed  in  the 
registers. 

The  replication  is,  that  the  navigation  of  the  St  Lawrence 
is  dangerous  for  vessels  of  the  capacity  of  the  Sarmatian ; 
and  that  it  was  the  well  understood  custom  of  the  port  of 
Quebec,  that  goods  carried  in  steamships  of  that  size 
should  be  transhipped  into  local  lighters  at  the  port  of 
Quebec ;  that  the  vessel  into  which  the  goods  were  shipped 
was  one  of  these  local  lighters  ;  and  that  while  on  board 
the  lighter  the  goods  were  lost. 

This  replication  is  demurred  to,  on  the  ground,  that  the 
replication  admits  that  the  lighter  was  not  a  standard 
vessel,  and  was  not  classed  in  the  said  registers,  &c. 

By  the  policy,  as  set  out  in  the  declaration,  the  adven- 
tures and  perils  which  the  defendants  were  contented  to 
bear  and  take  upon  themselves,  were  declared  to  be  of  the 
lakes,  seas,  rivers,  canals,  &c. ;  and  by  the  memorandum, 
endorsed  on  the  policy,  it  was  declared  that  the  said  policy 
covered  goods  from  Great  Britain  to  Montreal  and  Hamil- 
ton, by  standard  steamers  and  sailing  vessels.  It  is  alleged 
by  the  plea  that  the  port  of  Quebec,  at  which  the  goods 
wer^  transhipped,  is  distant  from  Montreal  150  miles,  and 
50 — VOL.  XXIII  CP. 
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the  plea  charges  that  the  goods  were  shipped  into  another 
vessel,  which  was  not  a  standard  steamer  or  sailing  vessel. 
This  is  admitted  by  the  [replication,  but  it  is  attempted  to 
be  answered  by  stating  that  it  was  and  is  the  custom  at 
the  port  of  Quebec  to  tranship  goods  into  local  lighters,  to 
be  conveyed  from  Quebec  to  Montreal . 

When  we  bear  in  mind  that  the  policy  covered  risks  of 
rivers,  as  well  as  other  risks,  but  only  on  the  condition 
that  the  goods  were  placed  on  board  of  vessels  of  a  par- 
ticular description,  we  think  it  impossible  to  hold  that 
such  a  navigation  as  that  referred  to  in  the  fourth  plea 
can  be  treated  in  any  other  view  than  as  a  "  river " 
navigation,  and  consequently  that,  unless  the  goods  were 
transhipped  to  a  standard  steamer  or  sailing  vessel,  the 
defendants  were  not  liable. 

The  case  oi  Lane  v.  Nixon,  L.  R.  1  C.  P.  412,  in  which 
the  previous  cases  are  referred  to,  establishes  that  where 
the  ship  is  seaworthy  at  the  commencement  of  the 
voyage,  the  insurer  is  responsible  for  all  the  ordinary  inci- 
dents arising  in  the  course  ot  the  voyage,  and  that  where 
the  contract  of  insurance  is  upon  goods  from  their  ship- 
ment until  their  landing,  if  one  of  the  ordinary  incidents 
of  the  voyage  is  the  hiring  of  local  lighters,  the  insurer 
must  bear'the  consequences  of  such  local  lighter  not  being 
qualified  to  land  the  goods  in  safety. 

The  only  circumstance  that  gives  rise  to  any  discussion 
in  this  case  is,  the  use  of  the  word  "lighter."  This  is 
generally  understood  to  mean  a  boat  or  vessel  which  is 
used  for  transporting  goods  from  the  shore  to  the  vessel, 
or  from  the  vessel  to  the  shore. 

I  am  of  opinion  that  if  the  plaintiffs  use  the  word 
"  lighter,"  to  signify  a  vessel  employed  in  conveying  goods 
from  Quebec  to  Montreal,  that  it  was  incumbent  on  them 
to  allege  that  such  lighter  was  a  standard  steamer  or  sail- 
ing vessel,  in  accordance  with  the  express  terms  of  the 
policy.  It  is  to  be  remembered  that  in  this  case,  by  the 
express  words  of  the  policy,  the  goods  were  to  be  carriied 
to  Montreal  and  Hamilton  aforesaid  b}^  standard  steamers 
and  sailing  vessels. 
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I  am  therefore  of  opinion  that  judgment  should  be  for 
the  defendants  on  the  demurrer  to  the  replication  to  the 
fifth  plea. 

As  regards  the  exceptions  taken  to  the  sixth  plea,  I  am 
of  opinion  that  they  should  be  over-ruled,  for  the  reason 
I  have  given  in  respect  to  the  above  demurrer,  the  point 
raised  by  the  exceptions  being  the  same  as  that  included 
in  the  replication  to  the  fifth  plea. 

Hagartt,  C.  J. — The  insurance  is  stated  to  be  on  664 
boxes  of  tin  of  the  value  of  $7,420  ;  nine  cases  of  tinned 
sheets,  and  150  boxes  of  tin  plates,  of  the  value  of  $1,880, 
stated  to  be  all  free  of  particular  average. 

The  fourth  plea  avers  that  a  large  portion  of  the  goods 
arrived  safely. 

The  replication  admits  this,  and  that  the  plaintiff  sues 
not  for  the  goods  not  lost,  but  for  those  lost,  and  that  the 
goods  were  shipped  in  separate  boxes  ;  that  the  whole  of 
the  goods  shipped  were  sunk  and  lost,  that  410  boxes  were 
recovered  and  landed  at  the  port  of  destination,  as  alleged 
in  the  plea,  and  that  the  plaintiffs  only  sue  for  the  portion 
not  recovered. 

This  is  demurred  to. 

My  brother  Gait  has  given  the  state  of  the  law,  after 
an  examination  of  all  the  cases. 

It  seems  impossible  to  distinguish  this  case  from  Balliv. 
Janson,  in  Error,  6  E.  &  B.  422,  and  it  is  free  from  the 
separate  valuation  of  each  parcel,  on  which  so  much  stress 
was  laid  in  Entivisle  v.  Ellis,  2  H.  &  N.  549. 

The  state  of  the  law  is  very  clearly  shewn  in  Arnould 
on  Marine  Insurance,  4th  ed.,  vol.  ii.,  p.  905. 

I  think  the  defendants  must  have  judgment. 

On  the  other  branch  of  the  case,  the  policy  is  on  goods 
to  be  laden  on  board  a  vessel  or  vessels,  boat  or  boats,  classed 
not  below  B.  1,  on  the  registers  of  the  lake  underwriters. 
The  memorandum  stated  that  it  covered  goods  from  Great 
Britain  to  Montreal  and  Hamilton  by  standard  steamers 
and  sailing  vessels  ;  that  the  goods  were  shipped  on  board 
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the  Sarmatian  from  Liverpool  to  Montreal  and  Hamilton, 
to  be  carried  by  standard  steamers  and  sailing  vessels  to 
Montreal  and  Hamilton ;  averring  loss  in  the  River  St. 
Lawrence  before  arriving  at  the  port  of  destination. 

The  second  count  avers  the  safe  arrival  at  Quebec,  and 
the  transference  there  of  the  goods  to  a  standard  lighter, 
According  to  the  custom  and  usage  of  the  navigation,  to  be 
carried  in  such  lighter  to  Montreal ;  averring  a  loss  while 
in  the  lighter  before  reaching  Montreal. 

The  fifth  plea  avers,  that  the  Sarmatian  did  not  proceed 
to  Montreal,  but  only  to  Quebec,  which  is  150  miles  from 
Montreal  ;  that  at  Quebec  the  goods  were  transfei'red  to 
another  vessel,  to  be  carried  to  Montreal,  which  other  vessel 
was  not  a  standard  steamer  or  sailing  vessel,  and  not  classed 
on  the  registers,  and  the  loss  occurred  on  board  of  her. 

To  this  the  plaintiff  replies,  that  the  navigation  from 
Quebec  to  Montreal  is  dangerous  for  steamships  of  the  size 
of  the  Sarmatian,  and  that  for  the  purpose  of  safely  landing 
goods  shipped  from  Liverpool  to  Montreal,  it  has  long 
been  the  custom  of  the  said  ports  and  navigation  to  tran- 
ship goods  carried  in  ships  like  the  Sarmatian  into  local 
lighters  at  Quebec ;  that  the  said  other  vessel  was  one  of 
these  local  lighters  employed  for  the  purpose  of  landing 
goods  as  aforesaid ;  and  that  the  goods  were  lost  in  such 
lighter,  and  before  they  were  landed  at  Montreal. 

This  is  demurred  to. 

I  suppose  we  must  forget  all  our  knowledge  of  the  actual 
state  of  the  navigation  from  Quebec  to  Montreal,  and  treat 
this  150  miles  of  the  St.  Lawrence  as  if  it  were  the  Old 
Calabar  or  Bonny  River  on  the  African  coast. 

The  replication  does  not  deny  the  plea,  which  asserts  that 
the  goods  were  carried  from  Quebec  in  a  vessel  not  of  the 
required  standard,  but  sets  up  that  the  vessel  was  a  local 
lighter  used,  according  to  custom,  for  landing  goods  ship- 
ped froin  Liverpool  to  Montreal. 

But  before  we  can  discuss  the  question  of  custom,  as  to 
the  landing  of  these  goods,  I  think  the  plaintiff  must  aver 
that  the  transit  from  Quebec  to  Montreal  cannot  be  safely 
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or  reasonably  accomplished  in  the  class  stipulated  for  by 
the  contract  between  the  parties.  This  is  one  of  defendants' 
objections,  and  seems  to  be  fatal. 

If  standard  vessels  answering  the  contract  could  be  and 
are  ordinarily  employed  in  this  navigation  to  Montreal, 
there  is  no  necessity  whatever  to  resort  to,  either  local  cus- 
toms, or  local  lighters. 

Therefore,  I  think  no  sufficient  answet  is  set  up  to  the 
defendants'  plea,  and  they  must  have  judgment. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Judgment  for  defendants. 
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MEMORANDA. 

During  the  term  the  following  gentlemen  were  called  to 
the  bar : — 

Maxwell  David  Fraser,  Rupert  Etheredge  Kings- 
ford,  Joseph  Benjamin  McArthur,  Roger  Conger 
Clute,  Charles  Cakes  Zacheus  Ermatinger,  Nathaniel 
Francis  Hagle. 


/ 


(  399  ) 


TABLE  OF  COSTS 

FOR  THE 

COUNTY  COURTS  IN  ONTARIO. 


Whereas  it  is  provided  by  the  "  Common  Law  Pro- 
cedure Act "  that  the  Judges  of  the  Superior  Courts  of 
Common  Law  at  Toronto,  or  any  three  of  them,  (of  whom 
one  of  the  Chief  Justices  shall  be  one,)  may  from  time  to 
time  frame  a  Table  of  Costs  for  the  several  County  Courts, 
and  ascertain,  determine,  declare  and  adjudge,  all  and 
singular  the  fees  allowed  to  be  taken  by  Counsel,  Attor- 
neys, Sheriffs,  Coroners,  and  officers  of  the  said  County 
Courts  respectively,  in  all  matters,  causes,  and  proceedings 
depending  in  the  said  Courts  or  before  the  Judges  thereof, 
in  all  actions  and  proceedings  within  the  jurisdiction  of 
such  County  Courts,  or  of  the  Judges  thereof,  and  that  the 
Judges  so  framing  or  altering  such  Table  of  Costs  may 
associate  with  them,  in  framing  or  altering  such  Table, 
any  one  of  the  County  Court  Judges  appointed  to  "The 
Board  of  County  Judges "  under  the  "  Division  Courts 
Act." 

And  whereas  the  Chief  Justice  of  Ontario,  the  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  the  Judges  of 
the  Superior  Courts  of  Common  Law,  at  Toronto,  have 
assumed  the  duties  so  provided  for,  and  in  the  exercise  of 
the  powers  given  as  aforesaid  associated  with  them  in  the 
performance  thereof  James  Robert  Gowan,  Senior  Judge 
of  the  County  Court  of  the  County  of  Simcoe  and 
Chairman  of  "  the  Board  of  County  Judges." 
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In  pursuance,  therefore,  of  the  powers  contained  in  the 
said  "  Common  Law  Procedure  Act,"  the  following  Table 
of  Costs  for  the  said  several  County  Courts  in  Ontario  has 
been  framed  by  the  said  Chief  Justices  and  Judges,  and  it 
is  determined,  declared,  and  adjudged,  that  from  and  after 
the  1st  day  of  March  next  all  and  singular  the  costs  and 
fees  mentioned  in  the  said  Table,  and  no  other  or  greater, 
shall  be  allowed  in  taxation,  or  taken,  or  received,  by  any 
Counsel  or  Attorney,  Sheriff,  Coroner,  or  officer,  respec- 
tively, in  the  said  County  Courts,  for  any  business  by 
them,  respectively,  to  be  done  or  transacted  in  the  said 
County  Courts,  or  before  the  Judges  thereof 

Wm.  B.  Richards,  J. 

John  H.  Hagarty,  C.  J.  C.  P. 

Jos.  C.  Morrison,  J. 

Adam  Wilson,  J. 

Thomas  Galt,  J. 

Jas.  Robt.  Gowan,  Co.  J. 


Toronto,  fifth  day  of  January,  1874. 
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TABLE  OF  COSTS. 


GENERAL  ALLOWANCE  FOR  PLAINTIFFS  AND  DEFEND- 
ANTS, AS  WELL  BETWEEN  ATTORNEY  AND  CLIENT, 
AS  BETWEEN  PARTY  AND  PARTY. 


TO    THE  ATTORNEY. 


WRITS. 


Summons,  including  attendance    Si  00 

Concurrent  Summons    0  75 

Renewed  Summons    0  75 

Capias   1  00 

Concurrent  Capias   0  75 

Renewed  Capias    0  75 

Capias  ad  Satisfaciendum  '.   1  00 

Renewed  Capias  ad  Satisfaciendum     0  75 

Capias  ad  Satisfaciendum  for  the  residue    1  00 

Renewed           do.                do.    0  75 

Fieri  Facias    1  00 

Renewed  Fieri  Facias      0  75 

Concurrent  Fieri  Facias    0  75 

Fieri  Facias  for  the  residue    1  00 

Renewed          do.   0  75 

Special  Endorsement  of  Demand  on  Writ  of  Sum- 
mons   0  75 

Writs  of  Revivor  and  Attachment,  each   1  00 

Subpoena  ad  Testificandum  ...    0  50 

Subpoena  duces  Tecum   0  75 

(and  if  above  four  folios,  additional  per  folio  10 
cents.) 

Venditioni  Exponas      1  00 
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All  other  writs  necessary   $1  00 

Note — The  above  allowance  includes  all  charges  f<jr  attend- 
ance for  the  Writ,  and  delivering  it  to  the  officer. 

For   each   copy,  including  copies  of  all  notices 

required  to  be  endorsed    0  50 

Service  of  each  Copy  of  Writ,  if  not  done  by  the 
Sheriff  or  an  officer  employed  by  him,  when 
taxable  to  the  Attorney    0  25 

Mileage  per  mile  for  the  distance  actually  and 
necessarily  travelled  when  taxable  to  the  Attor- 
ney   0  10 

INSTRUCTIONS  TO  THE  ATTORNEY. 
Taking  Instructions  to  sue  or  defend   2  00 

Instructions  for  Pleadings : 

Instructions  for  Special  Affidavits  when  allowed  by 
the  Clerk,  and  instructing  Counsel  on  Special 

matters    0  50 

Instructions  to  Counsel  in  Common  matters   0  25 

Do.       for  Brief    1  00 

Do.       for  every  suggestion   0  50 

Do.       for  issue  of  fact  by  Consent    0  75 

Do.       for  suCTorestion  to  revive  or  for  suit  of 

revivor  when  no  rule  necessary    0  50 

Do.       for   rule   for  writ   of  revivor  when 

necessary    0  50 

Do.       to  defend  Executor  after  suggestion  of 

death  by  original  defendant    0  50 

DRAWING  PLEADINGS,  &c. 

Declaration   1  ,00 

If  above  ten  folios,  for  every  folio  above  ten,  in 

addition  (but  in  no  case  to  exceed  S2.00  for 

whole  declaration)    0  20 

One  or  more  Pleas,  if  five  folios  or  under    0  75 

If  above  five  folios,  for  every  folio  in  addition  (but 

in  no  case  to  exceed  $1.50  for  pleas)    0  20 

Joinder  of  Issue,  inclusive  of  copies  and  engrossing.    0  25 

Demurrer   0  50 

Joinder   of  Demurrer,  inclusive   of  copies  and 

engrossing    0  25 
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Marginal  statement  of  matters  of  Law  for  argument, 

exclusive  of  copy  for  the  Judge    ...  SO  50 

Replications,  new  Assignment,  and  ether  Pleadings, 

the  same  as  the  foregoing  charges  for  Pleas   

Postea,  including  engrossing   0  50 

Judgment,  whether  by  default  or  final    0  50 

Authority  to  receive  money  out  of  Court    0  25 

Suggestions,  Pleas  to  suggestions  and  subsequent 

Pleadings,  inclusive  of  engrossment   0  50 

Issue  for  the  trial  of  fact  by  agreement,  for  every 

folio   0  20 

Special  Case,  per  folio    0  20 

Drawing  Interrogatories  or  answers  for  any  purpose 

required  by  Law,  including  engrossing,  per  folio..    0  20 

Particulars  of  demand,  or  set-off   0  50 

Special  particulars  of  do.,  per  folio   0  20 

Bill  of  Costs   •   0  50 

Copy  for  the  opposite  party,  each    0  25 

Taking  Cognovit  and  entering  J udgment  thereon, 
where  there  has  been  no  previous  proceeding  and 

the  true  debt  does  not  exceed  $200    8  00 

For  the  same  services  where  the  true  debt  exceeds 

$200    10  00 

Drawing  and  engrossing  Cognovit,  and  attending 
execution  where  there  have  been  previous  pro- 
ceedings   0  75 

Instructions  for  Pleadings  in  Suit    1  00 

Replication  accepting  money  out  of  Court  in  full 

of  demand   0  50 

Every  necessary  Letter  in  the  business  of  the  cause    0  25 


COPIES. 


Declaration,  when  not  exceeding  ten  folios,  each  ...    0  75 
Do.       above  ten  folios,  per  folio  (but  not  to 

exceed  $1.00)    0  10 

Pleadings  before  enumerated     ,    0  40 

Issue  (Pleadings)  if  ten  folios  or  under    1  00 

If  above  ten  fo*lios,  for  every  folio   ..    0  10 

All  proceedings,  interrogatories,  answers  and  other 
papers  of  which  copies  are  to  be  delivered,  per 

folio   0  10 

Judgment  for  non-appearance  on  Specially  endorsed 
Writs,  or  Writs  of  Revivor  and  in  Ejectment,  to 
be  taken  as  ten  folios,  including  the  Writ. 
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COPY  AND  SERVICE. 


Of  Special  and  Common  Rules   $0  50 

Of  Special   Rules,  above  three  folios   per  folio 

additional    0  10 

Of  Summons  or  Order  of  a  Judge    0  25 

Of  Order  to  charge  a  prisoner  in  execution    0  50 

NOTICES  INCLUDING  COPY. 

To  declare,  reply,  and  subsequent  proceedings    0  25 

By  defendant,  to  bring  issue  to  trial    0  25 

Of  Appearance,  when  appearance  duly  entered  and 

notice  given  on  the  day  of  appearance,  but  not 

otherwise                                                     ...  0  25 

Of  Appearance  to  Writ  of  Revivor   0  25 

To  Plead   0  25 

Of  Declaration,  when  necessary    0  25 

To  Sheriff  to  discharge  a  prisoner  out  of  custod}^  ...  0  50 
Notice  in   Ejectment    to    defend    for    part  of 

premises   0  50 

Notice  of  Claimant's  or  Defendant's  title,  same 

fees. 

Of  Trial  or  Assessment   0  25 

Demand  of  residence  of  Plaintiff  and  all  other 

common  notices,  each    0  25 

To  admit  or  produce,  if  not  exceeding  two  folios  ...  0  25 

For  each  folio  above  two    0  10 

ATTENDANCES. 

Attendance  at  Judges'  Chambers   0  50 

Attorney  attending  Court  when  not  himself  Counsel 

or  partner  of  Counsel   1  00 

Attendance  on  Clerk  in  Special  matters   0  50 

Do.  do.         ascertaining  amount  due 

Plaintiff  by  a  British  subject  under  order  of  a 

Judge   ^  .   1  00 

For  every  hour  after  the  first    0  50 

Taxation  of  costs  on  Postea   1  00 

Do.     on  Judgment  otherwise  than  a  Postea  ...    0  40 
Attendance  to  hie  or  to  serve,  to  give  or  receive 
undertaking  to  appear  when  service  of  process 
accepted  by  Attorney,  and  all  other  necessary 
attendances,  each    0  25 
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BRIEFS. 

For  Drawing  Brief  not  exceeding  five  folios   $1  00 

Do.  for  each  folio  in  addition   0  10 

Do.          per  folio  of  original  and  neces- 
sary matter   0  20 

Copies  of  documents  other  than  Pleadings,  when  re- 
quired, per  folio   0  10 

TERM  FEES  AND  OTHER  FEES. 

Term  Fee  alter  Declaration  filed   0  50 

Fee  on  every  Record   0  50 

Do.       Rule  of  Court  or  Judge's  order   0  50 

Do.  Attending  by  Counsel  or  Attorney  to 
hear  Judgment  of  Court,  when  at- 
tendance is  noted  by  Clerk  at  the 
time  and  is  necessary   1  00 

AFFIDAVITS. 

Drawing  Affidavit  per  folio,  special   0  20 

Copies  of  Affidavits  when  necessary,  per  folio   0  10 

Common  Affidavits  of  service  when  necessary,  or  of 

payment  of  mileage,  including  oath   0  70 

Mileage  on  services  as  on  writs  of  summons  

DEFENDANTS. 

Appearance   0  50 

For  each  additional  Defendant   0  20 

COUNSEL  FEES. 

Fee  on  motion  of  course,  or  on  motion  for  Rule  Nisi, 
or  on  motion  to  make  rule  absolute,  in  matters  not 

special   1  00 

On  Special  motion  for  Rule  Nisi  (Only  one  Counsel 

fee  to  be  taxed)   3  00 

(To  be  increased  to  $5.00  in  the  discretion  of  the 
Judge.) 

To  attend  reference  to  Clerk  when  Counsel  necessary 

in  opinion  of  the  Judge  3  00 

On  revising  Pleadings  or  Interrogatories,  or  settling 
or  revising  special  cases,  when  necessary  in  the 
discretion  of  the  Judge,  who  shall  certify  the 
amount  to  be  taxed  before  taxation,  not  exceeding    2  00 
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Advising  on  evidence  in  contested  cases,  in  discre- 
tion of  the  Judge  as  above,  a  sum  not  exceeding  S3  00 
Fee  on  Argument  on  supporting  or  opposing  Rules 
on  return  of  Rule  Nisi  or  argument  of  Demurrer 

or  special  case   5  00 

(To  be  increased  by  Judge  in  his  discretion  to  a 
sum  not  to  exceed  $10.00.) 

Fee  with  Brief  on  Assessments   4?  00 

Do.  do.    do.  at  Trial  :  $G  to  10  00 

(To  be  increased  by  order  of  a  Judge  in  his  dis- 
cretion to  a  sum  not  to  exceed  $20.00.) 
Fee  to  Counsel  when  Counsel  attend  on  argument,  or 
examination  in  Chambers,  when  in  opinion  of 


Judge  attendance  of  Counsel  is  necessary   1  00 

(To  be  increased  by  order  of  Judge  in  his  dis- 
cretion to  a  sum  not  exceeding  $4.00.) 
Drawing  Bond  on  Appeal  or  Bond  for  Security  for 

Costs   3  00 

Drawing  Bail  Piece   1  00 


In  all  applications  and  proceedings  before  the  County 
Judges  not  relating  to  Suits  instituted  in  any 
Court  of  Civil  J iidicature  there  shall  be  payable 
to  the  Attorney  and  Counsel  the  same  fees  as  in 
the  foregoing  Table  so  far  as  the  same  are  appli- 
cable. 

FEES. 

To  he  taken  and  received  by  the  Clerks  of  the  several 
County  Courts  for  their  services. 


Every  Writ  Mesne  and  Final  (except  subpoena,  for 

which  25c.)   0  40 

Every  Concurrent,  Alias,  Pluries  or  Renewed  Writ  0  40 
Every  appearance  entered,  and  filing  Memorandum 

thereof   0  15 

Every  appearance,  each  Defendant  after  the  first...  0  10 
Filing  every  Affidavit,  writ  or  other  proceeding  or 

paper   0  10 

Amending  every  writ  or  other  proceeding,  or  paper.  0  25 

Every  ordinary  Rule   0  30 

Every  special  Rule,  when  prepared  by  the  Clerk,...  0  40 

Every  Judgment  by  Default   0  30 

Every  Final  Judgment   0  50 

Taxing  every  Bill  of  costs  and  giving  Allocatur...  0  80 
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Every  Reference,  Inquiry,  Examination,  or  other 
special  matter  referred  to  the  Clerk,  for  every 

meeting  not  exceeding  one  hour   $0  75 

Do.       do.       for  every  additional  hour  or  less   0  50 

For  every  report  made  by  the  Clerk  upon  such 

reference,  &c     1  00 

Upon  payment  of  money  into  Court,  for  every  sum 

under  $200   1  00 

Do.       $200  and  over   2  00 

Every  Certificate  required  from  Clerk  and  given...  0  50 
Exemplification  or  Office  Copy  of  Proceedings,  per 

folio   0  10 

Every  Search,  if  within  one  year   0  10 

Every  search  if  over  one  year  and  within  two  years  0  20 
Every  Search  over  two  years,  or  a  General  Search  in 

one  cause     0  50 

Every  Affidavit,  Affirmation,  or  Oath  administered 

by  Clerk   0  20 

Entering  Satisfaction  on  Record,  and  filing  Satis- 
faction Piece   0  80 

Every  Commission  for  the  examination  of  Witnesses    0  50 

Entering  Exoneretur  on  Bail  Piece   0  20 

For  making  the  Entry  required  in  the  Debt  Attach- 
ment Book  and  in  Cognovit  Book,  each   0  50 

Every  Record  entered  in  the  sittings  Docket,  includ- 
ing Records  from  the  Superior  Courts   0  50 

Every  Verdict  taken.  Nonsuit,  Jury  discharged,  or 

Record  withdrawn   0  50 

Every  Rule  or  Order  of  Reference  at  the  trial   0  50 

Drawing  Appointments  made  by  Judge   0  25 

For  Judge's  Summons  or  Fiat,  except  Fiats  for  costs, 

speedy  execution  or  increased  Counsel  Fee   0  25 

Judge's  Order   0  40 

For  attending  at  every  Special  Hearing  before  the 
Judge,  under  the  lo8th  section  of  "  The  Common 
Law  Procedure  Act,"  and  at  taking  Examination 
and  Evidence,  and  at  sittino;s  in  reference  to  the 
County  Judge  from  the  Superior  Courts,  not  ex- 
ceeding one  hour   0  50 

Each  additional  hour  or  less.     0  50 

Every  Enlargement  on  Application  to  Judge  in 
Chambers,  or  on  Retui-n  of  Summons  or  other- 
wise, including  search  if  marked  by  Clerk   0  15 

Every  Appointment  for  Taxation  of  Costs  or  other- 
wise made  by  Clerk   0  10 
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For  every  Meeting  upon  Reference  under  161st  sec- 
tion of "  The  Common  Law  Procedure  Act,"  not 
exceeding  two  hours     $2  00 

For  each  additional  hour  or  less   1  00 

(To  be  taxed  by  the  Judge). 

For  ascertaining  the  amount  due  by  Defendant  to 
Plaintiff,  when  Judgment  signed  under  Order  of 
any  Judge  against  a  British  subject  out  of  Juris- 
diction in  default  of  Plea     1  00 

For  every  Jury  sworn   0  80 

In  all  Applications  and  Proceedings  before  the 
County  Judges  not  relating  to  suits  instituted  in 
any  Court  of  Civil  Judicature,  there  shall  be  pay- 
able to  the  Clerks  the  same  Fees  as  in  the  fore- 
going Table,  so  far  as  the  same  are  applicable. 


SHERIFF. 


Every  warrant  to  execute  any  process,  mesne  or  final 

directed  to  the  Sheriff,  when  given  to  a  Bailiff...    0  50 

Arrest,  when  amount  does  not  exceed  .$200   2  00 

Do.       when  amount  is  over  $200   4  00 

Bail  Bond  or  Bond  to  the  limits   1  00 

Assignment  of  the  same   0  25 

Service  of  Process  non-bailable,  Scire  Facias,  or 
Writ  of  Revivor  (including  affidavit  of  service) 

each  defendant   1  00 

No  fee  for  Affidavit  of  service  to  be  allowed  in  such 
cases  unless  service  made  or  recognized  by  the 
Sheriff. 

Serving  Declarations,  Subpoenas,  Rules,  Notices  or 

other  papers  (besides  mileage)   0  40 

(for  each  additional  party  served  25c) 
Receiving,  Filing,  Entering  and  Endorsing  all  Writs, 

Declarations,  Rules,  Notices  or  other  papers,  each  0  10 
Return  of  all  Process  and  Writs  except  Subpoena...  0  25 
Return  of  all  Declarations,  Rules,  Notices  or  other 

papers   0  15 

Every  search  not  being  by  a  party  to  a  cause  or  his 

Attorney   0  30 

Certificate  of  result  of  such  search  for  each  party 

when  required    0  75 


A  search  for  a  Writ  against  lands  of  a  party  shall  include  sales  under 
Writ  against  same  party  a  nd  for  the  then  last  six  months. 
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Notice  of  appointment  for  ballot  of  Jury    $0  25 

Notice  to  Clerk  of  Peace  of  such  appointment    0  25 

Fee  on  balloting  Special  Jury   2  50 

Fee  on  striking          do.    1  25 

Serving  each  Special  Juror  (besides  mileage  at  13 

cents  per  mile)      0  25 

Rq^urning  Panel  of  Special  Jurors    0  50 

Keeping  and  Checking  Pay  List  of  Special  Jurors, 

attendance  in  each  case   1  00 

Every  Jury  sworn  or  Cause  tried  before  a  Judge...  0  80 
Poundage  on  Executions,  and  on  Attachments  in 


the  nature  of  Executions,  upon  the  sum  made  in 
the  S  five  per  cent.,  exclusive  of  mileage  for 
going  to  seize  and  sell,and  except  all  disbursements 
necessarily  incurred  in  the  care  and  removal  of 

property  

Schedule  of  Goods  taken  in  Execution,  Attachment 
or  other  Process,  including  copy  to  defendant,  not 


to  exceed  five  folios   0  50 

Each  folio  above  five     0  10 

Drawing  Advertisements  when  required  by  Law  to 
be  published  in  the  Official  Gazette  or  other  news- 
paper, or  to  be  posted  up  in  a  Court  House  or 
other  places,  and  transmitting  same  in  each  suit.      0  75 
Every  necessary  Notice  of  Sale  of  Goods  in  each 

suit   0  40 

Every  Notice  of  Postponement  of  Sale  in  each  suit,    0  20 
The  sum  actually  disbursed  for  advertisements  re- 
quired by  Law  to  be  inserted  in  the  Official  Ga- 
zette or  other  newspaper   

Executing  Writ  of  Possession  and  serving  and  exe- 
cuting Writ  of  Restitution,  besides  mileage    2  00 

Bringing  up  prisoner  on  Attachment,  besides  travel 

at  20  cents  per  mile    1  00 

Actual  and  necessary  mileage  from  the  Court  House 
to  the  place  where  service  ot  any  Process  paper  or 

proceeding  is  made,  per  mile  <   0  13 

Seizing  Estate  and  Effects  on  Attachment  against 

an  absconding  Debtor    1  50 

Removing  or  Retaining  Propert}^,  reasonable  and 
necessary  disbursements  and  allowances  to  be 

made  by  order  of  the  Court  or  a  Judge  

Presiding  or  attendance  on  Execution  of  Writ  of 

Enquiry,  or  other  Writ  of  a  like  nature  per  day.     4  00 

Summoning  each  Juror  in  such  case    0  50 
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Bailiff's  Fee,  Summoning  Jury,  per  mile    SO  13 

Hire  of  Room,  if  actually  paid,  not  to  exceed  S2  per 

day  

Mileage  from  the  Court  House  to  the  place  where 

"Writ  executed,  per  mile    0  13 

Drawing  Bond  to  secure  Goods  taken  under  an  At- 
tachment against  an  absconding  debtor,if  prepared  • 

by  Sheriff    1  50 

Every  Letter  written  (including  Copy)  required  b}^ 
Part}"  or  his  Attorney  respecting  Writs  or  Process 

when  postage  pre-paid    0  30 

Drawing  every  Affidavit  when  necessary  and  pre- 
pared by  the  Sheriff*  .    0  25 

Precept  on  Warrant  to  Bailiff'  on  Replevin   0  40 

Drawing  Notice  for  Service  on  Defendant  in  Re- 
plevin   0  40 

Delivering  Goods  to  the  party  obtaining  the  Reple- 
vin Writ   1  50 

For  Writ,  &c.,  De  Retorno  Habendo    0  50 

Drawing  Replevin  Bond    1  00 


All  necessary  disbursements  for  the  possession,  care 
and  removal  of  Property  taken  in  Replevin   

CORONERS. 

The  same  Fees  shall  be  taxed  and  allowed  to 
Coroners  for  services  rendered  by  them  in  the 
service,  execution  and  return  of  process,  as  al- 
lowed to  Sheriffs  for  the  same  services,  and  above 
specified. 

CRIER. 


Calling  every  case,  with  or  without  Jury    0  50 

Swearing  each  witness  or  constable   0  15 

ALLOWANCE  TO  WITNESSES. 

To  Witnesses  residing  within  three  miles  of  the 

Court  House,  per  diem    1  00 

To  Witnesses  residing  over  three  miles  from  the 

Court  House    1  25 

Barristers  and  Attorneys,  Physicians  and  Surgeons, 
when  called  upon  to  give  evidence  in  consequence 
of  any  professional  service  rendered  by  them,  or 
to  give  professional  opinions,  per  diem    4  00 
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Engineers  and  Surveyors,  when  called  upon  to  give 
evidence  of  any  professional  service  rendered  by 
them,  or  to  give  evidence  depending  upon  their 
skill  or  judgment,  per  diem   S4  00 

If  the  Witnesses  attend  in  one  cause  only,  they  will 
be  entitled  to  the  full  allowance.  If  they  attend 
in  more  than  one  case,  !:hey  will  be  entitled  to  a 
proportionate  part  in  each  cause  only   

The  travelling  expenses  of  Witnesses  over  ten  miles 
shall  be  allowed,  according  to  the  sums  reasonably 
and  actually  paid,  but  in  no  case  shall  exceed  one 
shilling  per  mile,  one  way  


COMMISSIONER. 

For  taking  every  Affidavit    0  20 

Taking  every  Recognizance  of  Bail   0  50 


Wm.  B.  Richards,  C.  J. 

John  H.  Hag  arty,  C.  J.  C.  R 

Jos.  C.  Morrison,  J. 

Adam  Wilson,  J. 

Thomas  Galt,  J. 

Jas.  Robt.  Gowan,  Co.  J. 
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On  \^th  February,  1874,  the  following  Rules  were 
"published : — 

GENERAL  RULES 

OF  THE 

ELECTION  COURT 

FOR  THE 

PROYINCE  OF  ONTARIO. 

Made  under  and  by  virtue  of  the  Act  of  the  Dominion  of  Canada,  passed 
23rd  May,  A.D.  1873,  being ''THE  CONTROVERTED  ELECTIONS 
ACT,  1873." 


I. 

The  Presentation  of  an  Election  Petition  shall  be  made 
by  leaving  it  at  the  office  of  the  Clerk  of  the  Election 
Court,  who,  or  his  clerk,  shall  (if  required)  give  a  receipt, 
which  may  be  in  the  following  form  : — 

Received  on  the  day  at  the  office 

of  the  Clerk  of  the  Election  Court  a  petition  touching  the 
election  of  A.  B.,  a  member  for  purporting  to  be 

signed  by  {insert  the  names  of  Petitioners) 

C.  D.,  Clerk. 

With  the  petition  shall  also  be  left  a  copy  thereof  for  the 
said  Clerk  of  the  Election  Court  to  send  to  the  returning 
officer,  pursuant  to  section  11  of  the  Act. 

II. 

An  Election  Petition  shall  contain  the  following  state- 
ments : — 

1.  It  shall  state  the  right  of  the  Petitioner  to  petition 
within  section  10  of  the  Act. 
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2.  It  shall  state  the  holding  and  result  of  the  Election, 
and  shall  briefly  state  the  facts  and  grounds  relied  on  to 
sustain  the  prayer. 

III. 

The  Petition  shall  be  divided  into  paragraphs,  each  of 
which,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  paragraph  shall  be  num- 
bered consecutively,  and  no  costs  shall  be  allowed  of  draw- 
ing or  copying  any  Petition  not  substantially  in  compliance 
with  this  Rule  unless  otherwise  ordered  by  the  Court  or 
one  of  the  Election  judges. 

IV. 

The  Petition  shall  conclude  with  a  Prayer,  as,  for  instance^ 
that  some  specified  person  should  be  declared  duly  returned 
or  elected,  or  that  the  election  should  be  declared  void,  or 
that  a  return  may  be  enforced  (as  the  case  may  be),  and 
shall  be  signed  by  all  the  Petitioners. 


y. 

The  following  form,  or  one  to  the  like  efi'ect,  shall  be 
sufficient : — 

In  THE  Election  Court. 

"  The  Controverted  Elections  Act,  1873,"  Election  of  a 
Member  for  the  House  of  Commons  for  (state  the  place) 
holden  on  the  day  of  A.D. 

Dominion  of  Canada, )     The  Petition  of  A  of 

Province  of  Ontario.  L  (^^^     ^  ,      ^nd  of  B  of 

^      .1  ,  as  the  case  may  be), 

10  wit: j  ^viiose  names  are  subscribed. 
1.  Your  Petitioner  A  is  a  person  (or  if  more  than  one, 
say,  your  Petitioners  are  persons)  who  was  (or  luere)  duly 
qualified  to  vote  at  the  above  Election,  (or  claims  to  have 
had  a  right  to  be  returned  or  elected  at  the  above  Election  ; 
or  was  a  candidate  at  the  above  Election.) 
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2.  And  your  Petitioners  state  that  the  Election  was 
holden  on  the  day  of  A.D. 

when  A.  B.,  C.  D.,  and  E.  F.  were  candidates,  and  the 
Returning  Officer  has  returned  A.B.  as  being  duly  elected. 

3.  And  your  Petitioners  say  that  [here  state  the  facts  and 
grounds  on  ivhich  the  Petitioners  rely.) 

Wherefore  your  Petitioners  pray  that  it  may  be  deter- 
mined that  the  said  A.B.  was  not  duly  elected  or  returned, 
and  that  the  Election  was  void,  (or  that  the  said  E.F.  was 
duly  elected  and  ought  to  have  been  return e4,  or  as  the 
case  may  he) 

(Signed)  A. 

B. 

VI. 

Evidence  need  not  be  stated  in  the  Petition,  but  the 
Court  or  one  of  the  Election  Judges  may  order  such  parti- 
culars as  may  be  necessary  to  prevent  surprise  and  unne- 
cessary expense,  and  to  ensure  a  fair  and  effectual  trial  in 
the  same  way  as  in  ordinary  proceedings  in  the  Superior 
Courts  of  Common  Law,  and  upon  such  terms  as  to  costs 
and  otherwise  as  may  be  ordered. 

VII. 

When  a  Petitioner  claims  the  seat  for  an  unsuccessful 
candidate,  alleging  that  he  had  a  majority  of  lawful  votes, 
the  party  complaining  of  and  the  party  defending  the  Elec- 
tion or  return,  shall  each,  six  days  before  the  day  appointed 
for  trial,  deliver  to  the  Clerk  of  the  Election  Court  and  also 
at  the  address,  if  any,  given  by  the  Petitioners  and  Res- 
pondent (as  the  case  may  be),  a  list  of  the  votes  intended 
to  be  objected  to  and  of  the  heads  of  objection  to  each  such 
vote,  and  the  Clerk  of  the  Election  Court  shall  allow  in- 
spection and  office  copies  of  such  lists  to  all  parties  con- 
cerned ;  and  no  evidence  shall  be  given  against  the  validity 
of  any  vote,  nor  upon  any  head  of  objection  not  specified 
in  the  list,  except  by  leave  of  the  Court  or  one  of  the  Elec- 
tion Judges  upon  such  terms  as  to  amendment  of  the  list. 
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postponement  of  the  enquiry,  and  payment  of  costs  or 
otherwise,  as  may  be  ordered. 

VIII. 

When  the  Respondent  in  a  Petition  under  the  Act,  com- 
plaining of  an  undue  return  and  claiming  the  seat  for  some 
person,  intends  to  give  evidence  to  prove  that  the  Election 
of  such  person  was  undue,  pursuant  to  the  54th  section  of 
the  Act,  such  Respondent  shall,  six  days  before  the  day 
appointed. for  trial,  deliver  to  the  Clerk  of  the  Election 
Court,  and  also  at  the  address,  if  any,  given  by  the  Peti- 
tioner, a  list  of  the  objections  to  the  Election  upon  which 
he  intends  to  rely.  And  the  Clerk  of  the  Election  Court 
shall  allow  inspection  and  office  copies  of  such  list  to  all 
parties  concerned  ;  and  no  evidence  shall  be  given  by  a 
Respondent  of  any  objection  to  the  Election  not  specified 
in  the  list,  except  by  leave  of  the  Court  or  one  of  the  Elec- 
tion Judges,  upon  such  terms  as  to  amendment  of  the  list, 
postponement  of  the  inquiry,  and  payment  of  costs  as  may 
be  ordered. 

IX. 

With  the  Petition,  Petitioners  shall  leave  at  the  office  of 
the  Clerk  of  the  Election  Court  a  writing,  signed  by  them 
or  on  their  behalf,  giving  the  name  of  some  person  entitled 
to  practise  as  an  Attorney  or  whom  they  authorize  to  act 
as  their  Agent,  or  stating  that  they  act  for  themselves,  as 
the  case  may  be,  and  in  either  case  giving  an  address, 
within  the  City  of  Toronto,  at  which  notices  addressed  to 
them  may  be  left ;  and  if  no  such  writing  be  left  or  address 
given,  then  notice  of  objection  to  the  recognizances  and  all 
other  notices  and  the  proceedings  may  be  given  by  sticking 
up  the  same  at  the  office  of  the  Clerk  of  the  Election  Court. 

X. 

Any  person  returned  as  a  member  may,  at  any  time  after 
he  is  returned,  send  or  leave  at  the  office  of  the  Clerk  of 


416      COMMON  PLEAS,  MICHAELMAS  TERM,  37  VIC,  1873. 

the  Election  Court,  a  writing  signed  by  him  or  on  his  be- 
half, appointing  a  person  entitled  to  practise  as  an  Attorney 
to  act  as  his  Agent  in  case  there  should  be  a  petition 
against  him,  or  stating  that  he  intends  to  act  for  himself, 
and  in  either  case  giving  an  address  within  the  City  of 
Toronto,  at  which  notices  may  be  left,  and  in  default  of 
such  writing  being  left  within  a  week  after  service  of  the 
petition,  notices  and  proceedings  may  be  given  and  served 
respectively  by  sticking  up  the  same  at  the  office  of  the 
Clerk  of  the  Election  Coui't. 

XI. 

The  Clerk  of  the  Election  Court  shall  keep  a  book  or 
books  at  his  office,  in  which  he  shall  enter  all  addresses  and 
the  names  of  agents  given  under  either  of  the  preceding 
rules,  which  book  shall  be  open  to  inspection  by  any  person 
during  office  hours  without  payment  of  any  fee. 

XII. 

The  Clerk  of  the  Election  Court  shall,  upon  the  presenta- 
tion of  the  petition,  forthwith  send  a  copy  of  the  petition 
to  the  returning  officer  pursuant  to  section  11  of  the  Act, 
and  shall  therewith  send  the  name  of  the  Petitioner's 
Agent,  if  any,  and  of  the  address,  if  any,  given  as  prescribed, 
and  also  the  name  of  the  Respondent's  agent,  and  the 
address  given  as  prescribed,  and  the  returning  officer 
shall  forthwith  publish  those  particulars  along  with  the 
petition. 

The  cost  of  publication  of  this  and  any  other  matter  re- 
quired to  be  published  by  the  returning  officer,  shall  be  paid 
by  the  Petitioner  or  person  moving  in  the  matter,  and  shall 
form  part  of  the  general  costs  of  the  petition. 

XIII.  , 

The  time  for  giving  notice  of  the  presentation  of  a  peti- 
tion, and  of  the  nature  of  the  proposed  security,  shall  be 
five  days,  exclusive  of  the  day  of  presentation; 
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XIY. 

Where  the  Kespondent  has  named  an  agent  or  given  an 
address,  the  service  of  an  election  petition  may  be  by  deli- 
very of  it  to  the  agent,  or  by  posting  it  in  a  registered  let- 
ter to  the  address  given  at  such  a  time  that,  in  the  ordinary 
course  of  post,  it  would  be  delivered  within  the  prescribed 
time. 

In  other  cases  the  service  must  be  personal  on  the  res- 
pondent, unless  one  of  the  Election  Judges,  on  an  applica- 
tion made  to  him  not  later  than  five  days  after  the  petition 
is  presented  on  affidavit  showing  what  has  been  done,  shall 
be  satisfied  that  all  reasonable  effort  has  been  made  to  effect 
personal  service  and  cause  the  matter  to  come  to  the  know- 
ledge of  the  respondent,  in  which  case  the  said  Judge  may 
order  that  what  has  been  done  shall  be  considered  sufficient 
service,  subject  to  such  conditions  as  he  may  think  reason- 
able. 

XV. 

In  case  of  evasion  of  service,  the  affixing  in  a  conspicuous 
place  in  the  office  of  the  Clerk  of  the  Election  Court  a  notice 
of  the  petition  having  been  presented,  stating  the  petitioner, 
the  prayer  and  the  nature  of  the  proposed  security,  shall 
be  deemed  equivalent  to  personal  service,  if  so  ordered  by 
one  of  the  Election  Judges. 

XVI. 

The  deposit  of  money  by  way  of  security  for  payment  of 
costs,  charges  and  expenses,  payable  by  the  Petitioner,  shall 
be  made  by  payment  to  the  Clerk  of  the  Election  Court. 

XVII. 

All  claims  at  law  or  in  equity  to  money  deposited  or  to 
be  deposited  for  payment  of  costs,  charges  and  expenses 
payable  by  the  petitioners  pursuant  to  the  said  16th  rule, 
shall  be  disposed  of  by  the  Election  Court  or  one  of  the 
Election  Judges. 

53 — VOL.  XXIII  CP. 
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XVIIL 

Money  so  deposited  shall,  if  and  when  the  same  is  no 
longer  needed  for  securing  payment  of  such  costs,  charges 
and  expenses,  be  returned  or  otherwise  disposed  of  as  jus- 
tice may  require,  by  rule  of  the  Election  Court  or  order  of 
one  of  the  Election  Judges. 

XIX. 

Such  rule  or  order  may  be  made  after  such  notice  of  in- 
tention to  apply,  and  proof  that  all  just  claims  have  been 
satisfied  or  otherwise  sufficiently  provided  for,  as  the  Court 
or  one  of  the  Election  Judges  may  require. 

XX. 

The  rule  or  order  may  direct  payment  either  to  the  party 
who  deposited  the  same,  or  to  any  person  entitled  to  receive 
the  same. 

XXI. 

Upon  such  a  rule  or  order  being  made,  the  amount  may 
be  paid  by  the  Clerk  of  the  Election  Court. 

XXII. 

The  Clerk  of  the  Election  Court  shall  keep  a  book  open 
to  inspection  of  all  parties  concerned,  in  which  shall  be 
entered  from  time  to  time  the  amount  and  the  petition  to 
which  it  is  applicable,  which  book  may  be  inspected  with- 
out payment  of  any  fee. 

XXIII. 

The  recognizance  as  security  for  costs  may  be  acknow- 
ledged before  one  of  the  Election  Judges,  or  the  Clerk  of 
the  Election  Court,  or  a  Justice  of  the  Peace  in  the 
Country. 

There  may  be  one  recognizance  acknowledged  by  all  the 
sureties,  or  separate  recognizances  by  one  or  more  (not  ex* 
ceeding  four),  as  may  be  convenient. 
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XXIV. 

The  recognizance  shall  contain  the  name  and  usual  place 
of  abode  of  each  surety,  with  such  sufficient  description  as 
shall  enable  him  to  be  found  or  ascertained,  and  may  be  as 
follows : — 

In  THE  Election  Court. 

Dominion  of  Canada,  ]  Be  it  remembered  that  on  the 
Province  of  Ontario.  >  day  of  in  the 

To  wit :  )  year  of  our  Lord,  18  befoi*e  me 
{name  and  description)  came  A.  B.  of  {name  and  descrip- 
tion as  above  prescribed)  and  acknowledged  himself  (or 
severally  acknowledged  themselves)  to  owe  to  our  Sovereign 
Lady  the  Queen,  the  sum  of  one  thousand  dollars  (or  the 
folloiuing  sums)  [that  is  to  say]  the  said  C.  D.  the  sum  of 
$  ,  the  said  E.  F.  the  sum  of  S  ,  the 

said  G.  H.  the  sum  of  $  ,  nnd  the  said  J.  K.  the 

sum  of  $  ,  to  be  levied  on  his  (or  their  respec- 

tive) goods  and  chattels,  lands,  and  tenements,  to  the  use  of 
our  Sovereign  Lady  the  Queen,  her  heirs  and  successors. 

The  condition  of  this  recognizance  is  that  if  (here  insert 
the  names  of  all  the  petitioners,  and  if  more  than  one,  add, 
or  any  of  them),  shall  weU  and  truly  pay  all  costs,  charges 
and  expenses,  in  respect  of  the  election  petition  signed  by 
him  (or  them)  relating  to  the  Election  of  a  Member  for  the 
House  of  Commons  for  {here  insert  the  name  of  the  Electoral 
DivisioJi)  which  shall  become  payable  by  the  said  peti- 
tioner (or  petitioners  or  any  of  them)  under  the  "  Contro- 
verted Elections  Act,  1878,"  to  any  person  or  persons,  then 
this  recognizance  to  be  void,  otherwise  to  stand  in  full 
force. 

CSigned)       (Signatures  of  Securities.) 

Taken  and  acknowledged  by  the  above-named  (names 
of  sureties)  on  the  day  of  at 

before  me 

C.  D. 

A  Justice  of  the  Peace  (or  as  the  case  may  be.) 
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XXV. 

The  recognizance  or  recognizances  shall  be  left  at  the 
office  of  the  Clerk  of  the  Election  Court  by  or  on  behalf  of 
the  petitioner,  in  like  manner  as  before  prescribed  for  the 
hearing  of  a  petition,  forthwith  after  being  acknowledged. 

XXVI. 

The  time  for  giving  notice  of  any  objection  to  a  recog- 
nizance, under  the  12th  section  of  the  Act,  shall  be  within 
five  days  from  the  date  of  service  of  the  notice  of  the  peti- 
tion and  of  the  nature  of  the  security,  exclusive  of  the  day  ' 
of  service. 

XXVII. 

An  objection  to  the  recognizance  must  state  the  ground 
or  grounds  thereof,  as  that  the  sureties,  or  any,  and  which 
of  tftem,  are  insufficient,  or  that  a  surety  is  dead,  or  that  he 
cannot  be  found,  or  that  a  person  named  in  the  recognizance 
has  not  duly  acknowledged  the  same. 

XXVIIL 

An  objection  made  to  the  security  shall  be  heard  and 
decided  by  the  Clerk  of  the  Election  Court,  subject  to 
appeal  within  five  days  to  one  of  the  Election  Judges,  upon 
summons  taken  out  by  either  party,  to  declare  the  security 
sufficient  or  insufficient. 

XXIX. 

Such  hearing  and  decision  may  be  either  upon  affidavit 
or  personal  examination  of  witnesses,  or  both,  as  the  Clerk 
of  the  Election  Court  or  Judge  may  think  fit. 

XXX. 

If  by  order  made  upon  such  such  summons  the  security 
be  declared  sufficient,  its  sufficiency  shall  be  deemed  to  be 
established  within  the  meaning  of  the  13th  section  of  the 
said  Act,  and  the  petition  shall  be  at  issue. 
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XXXL 

If  by  order  made  on  such  summons  an  objection  be 
allowed,  and  the  security  be  declared  insufficient,  the  Clerk 
of  the  Election  Court  or  one  of  the  Election  Judges  shall, 
in  such  order, state  what  amount  he  deems  requisite  to  make 
the  security  sufficient,  and  the  further  prescribed  time  to  re- 
move the  objection  by  deposit  shall  be  within  five  days  from 
the  date  of  the  order,  not  including  the  day  of  the  date,  and 
such  deposit  shall  be  made  in  the  manner  already  prescribed. 

XXXII. 

The  costs  of  hearing  and  deciding  the  objections  made  to 
•  the  security  given  shall  be  paid  as  ordered  by  the  Clerk  of 
the  Election  Court  or  one  of  the  Election  Judges,  and,  in 
default  of  such  order,  shall  form  part  of  the  general  costs 
of  the  petition 

XXXIII. 

The  costs  of  hearing  and  deciding  an  objection  upon  the 
grounds  of  insufficiency  of  a  surety  or  sureties,  shall  be  paid 
by  the  petitioner,  and  a  clause  to  that  effect  shall  be  in- 
serted in  the  order  declaring  its  sufficiency  or  insufficiency, 
unless  at  the  time  of  leaving  the  recognizance  with  the 
Clerk  of  the  Election  Court  there  be  also  left  with  him  an 
affidavit  of  the  sufficiency  of  the  surety  or  sureties,  sworn 
by  each  surety  before  a  justice  of  the  peace,  which  affidavit 
any  justice  of  the  peace  is  hereby  authorized  to  take,  or 
before  some  person  authorized  to  take  affidavits  in  some 
one  of  the  Superior  Courts,  that  he  is  seized  or  possessed  of 
real  or  personal  estate,  or  both,  above  what  will  satisfy  his 
.  debts,  of  the  clear  value  of  the  sum  for  which  he  is  bound 
by  his  recognizance,  which  affidavit  may  be  as  follows  : — 

In  the  Election  Court. 
"THE  CONTROVERTED  ELECTIONS  ACT,  1873." 
I,  A,  B.,  of  {as  in  recognizance)  make  oath  and  say,  that 
I  am  seized  or  possessed  of  real  (or  personal,  or  real  and 
personal)  estate,  above  what  will  satisfy  my  debts,  of  the 
clear  value  of  S 
Sworn,  &c. 
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XXXIV. 

The  order  of  the  Clerk  of  the  Election  Court  for  payment 
of  costs  shall  have  the  same  force  as  an  order  made  by  one 
of  the  Election  Judges,  and  may  be  made  a  rule  of  the 
Election  Court,  and  enforced  in  like  manner  as  a  Judge's 
order. 

XXXV. 

The  Clerk  of  the  Election  Court  shall  make  out  the  Elec- 
tion list.  In  it  he  shall  insert  the  names  of  the  Agents  of 
the  petitioners  and  respondent  and  the  addresses  to  which 
notices  may  be  sent,  if  any.  The  list  may  be  inspected  at 
the  office  of  the  Clerk  of  the  Election  Court  at  any  time 
during  office  hours,  and  shall  be  put  up  for  that  purpose 
upon  a  notice  board  appropriated  to  proceedings  under  the 
said  Act,  and  headed  "  Controverted  Elections  Act,  1873." 

XXXVI. 

The  time  and  place  of  the  trial  of  each  election  petition 
shall  be  fixed  by  the  Judges  of  the  Election  Court,  and  no- 
tice thereof  shall  be  given  in  writing  by  the  Clerk  of  the 
Election  Court  by  affixing  the  same  in  some  conspicuous 
place  in  his  office,  sending  one  copy  by  the  post  to  the 
address  given  by  the  petitioner,  another  to  the  address 
given  by  the  respondent,  if  any,  and  a  copy  by  the  post 
to  the  Sheriff,  fifteen  da3^s  before  the  day  appointed  for 
the  trial.  The  Sheriff  shall  forthwith  publish  the  same 
in  the  Electoral  Division. 

XXXVIL 

The  affixing  of  the  notice  of  trial  at  the  office  of  the  Clerk 
of  the  Election  Court  shall  be  deemed  and  taken  to  be 
notice  in  the  prescribed  manner  within  the  meaning  of  the 
Act,  and  such  notice  shall  not  be  vitiated  by  any  miscar- 
riage of,  or  relating  to,  the  copy  or  copies  thereof  to  be  sent 
as  already  directed. 
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XXXVIII. 

The  notice  of  trial  may  be  in  the  following  form  : — 

In  the  Election  Court. 
"THE  CONTROVERTED  ELECTIONS  ACT,  1873." 

Election  Petition  of  (name  the  Electoral  Division),  Take 
notice  that  the  above  Petition  (or  Petitions),  will  be  tried 
at  on  the  day  of  ,  and  on 

such  other  subsequent  days  as  may  be  needful. 

Dated  the  day  of 

By  order, 

(Signed)  A.B. 
Clevh  of  the  Election  Court. 

XXXIX. 

Notice  of  the  time  and  place  of  the  trial  of  each  Election 
Petition  shall  be  transmitted  by  the  Clerk  of  the  Election 
Court  to  the  Clerk  of  the  Crown  in  Chancery  for  the 
Dominion  of  Canada,  and  the  Clerk  of  the  Crown  in  Chan- 
cery shall,  on  or  before  the  day  fixed  for  the  trial,  deliver  or 
cause  to  be  delivered  to  the  Registrar  of  the  J udge  who 
is  to  try  the  Petition,  or  his  Deputy,  the  Poll  Books,  for 
which  the  Registrar  or  his  Deputy  shall  give,  if  required, 
a  receipt ;  and  that  the  Registrar  or  his  Deputy  shall 
keep  in  safe  custody  the  said  Poll  Books  until  the  trial 
is  over,  and  then  return  the  same  to  the  said  Clerk  of 
the  Crown  in  Chancer}*. 

XL. 

Any  one  of  the  Election  Judges  may  from  time  to  time, 
by  order  made  upon  the  application  of  a  party  to  the  Peti- 
tion, or  by  notice  in  such  form  as  the  Judge  may  direct  to 
be  sent  to  the  Sheriff,  postpone  the  commencement  of  the 
trial  to  such  day  as  he  may  name,  and  such  notice  when 
received  shall  be  forthwith  made  public  by  the  Sheriff.  - 
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XLI. 

In  the  event  of  the  Judge  not  having  arrived  at  the  time 
appointed  for  the  trial,  or  to  which  the  trial  is  postponed, 
the  commencement  of  the  trial  sliall,  ij^so  facto,  stand  ad- 
journed to  the  ensuing  day,  and  so  from  day  to  day  until 
the  arrival  of  the  Judge. 

XLII. 

No  formal  adjournment  of  the  Court  for  tlie  trial  of  an 
Election  Petition  shall  be  necessary,  but  the  trial  is  to  be 
deemed  adjourned,  and  may  be  continued  from  day  to  day 
until  the  enquiry  is  concluded ;  and  in  the  event  of  the 
Judge  who  begins  the  trial  being  disabled  by  illness  or 
otherwise,  it  may  be  recommenced  and  concluded  by  any 
other  of  the  Election  Judges. 

XLIII. 

The  application  to  state  a  special  case  may  be  made 
by  rule  in  the  Election  Court  when  sitting,  or  by  a 
summons  before  one  of  the  Election  Judges  upon  hearing 
the  parties. 

XLIV. 

All  affidavits  and  papers  in  any  matter  in  the  Election 
Court,  or  in  any  Court  for  the  trial  of  an  Election  Petition, 
may  be  entitled  as  follows  : — 

In  the  Election  Court. 

THE  CONTROVERTED  ELECTIONS  ACT,  1873. 

Election  of  a  Member  for  the  House  of  Commons  for 
{name  the  Electoral  Division) 

Dominion  of  Canada. 
Province  of  Ontario.  *- 
To  wit : 


0 
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XLV. 

An  officer  shall  be  appointed  for  each  Court  for  the  trial 
of  an  Election  Petition,  who  shall  attend  at  the  trial  in 
like  manner  as  the  Clerks  of  Assize  and  of  Arraigns  attend 
at  the  Assizes. 

Such  officer  may  be  called  the  Registrar  of  that  Court. 
He  by  himself,  or  in  case  of  need  his  sufficient  Deputy,  shall 
perform  all  the  functions  incident  to  the  officer  of  a  Court 
of  Record,  and  also  such  duties  as  may  be  prescribed  to  him. 

XLVI. 

The  reasonable  costs  of  any  witness  shall  be  ascertained 
by  the  Registrar  of  the  Court,  and  the  certificate  allowing 
them  shall  be  under  his  hand. 

XLVII. 

The  order  of  a  Judge  to  compel  the  attendance  of  a 
person  as  a  witness  may  be  in  the  following  form  : — 

Court  for  the  trial  of  an  Election  Petition  for  (complete 
the  title  of  the  Court),  the  day  of 

To  A.  B.  (describe  the  person),  you  are  hei^eby  required 
to  attend  before  the  above  Court  at  ("place)  on  the 
day  of  ,  at  the  hour  of  (or  forthwith  as  the 

case  may  he),  to  be  examined  as  a  witness  in  the  matter  of 
the  said  Petition,  and  to  attend  the  said  Court  until  your 
examination  shall  have  been  completed. 

As  witness  my  hand, 

A.  B. 

Judge  of  the  said  Court 
XLVIII. 

In  order  to  the  commitment  of  any  person  for  contempt, 
the  warrant  may  be  as  follows  : — 

At  a  Court  holden  on  at  for  the  trial  of 

an  Election  Petition  for  the  (here  name  the  Electoral  Divi- 
sion), before  the  Honorable  and  one 

54-- VOL.  XXIII  CP. 
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of  the  Election  Judges,  pursuant  to  the  "  Controverted 
Elections  Act,  1873." 

Whereas,  A.  B.  has  this  day  been  guilty,  and  is  by  the 
said  Court  adjudged  to  be  guilty  of  a  contempt  thereof, 
The  said  Court  does,  therefore,  sentence  the  said  A.  B.  for 
his  said  contempt  to  be  imprisoned  in  the  Gaol 
for  ,  and  to  pay  to  our  Lady  the  Queen  a 

fine  of  $  ,  and  to  be  further  imprisoned  in  the  said 

Gaol  until  the  said  fine  be  paid.  And  the  Court  further 
orders  that  the  Sheriff  of  the  said  County  (or  as  the  case 
may  he)  and  all  constables  and  officers  of  the  Peace  of  any 
County  or  place  where  the  said  A.  B.  may  be  found,  shall 
take  the  said  A.  B.  into  custody,  and  convey  him  to  the 
said  Gaol,  and  there  deliver  him  into  custody  of  theGaolor 
thereof  to  undergo  his  said  sentence.  And  the  Court 
further  orders  the  said  Gaolor  to  receive  the  said  A.  B. 
into  his  custody,  and  that  he  shall  be  detained  in  the  said 
Gaol  in  pursuance  of  the  said  sentence. 

Signed  the  day  of  A.  D. 

(To  he  signed  hy  the  Judge). 

XLIX. 

Such  warrant  may  be  made  out  and  directed  to  the 
Sheriff  or  other  person  having  the  execution  of  process  ot 
the  Superior  Courts,  as  the  case  may  be,  and  to  all  con- 
stables and  officers  of  the  Peace  of  the  County  or  place 
where  the  person  adjudged  guilty  of  contempt  may  be 
found,  and  such  warrant  shall  be  sufficient  without  further 
particularity,  and  shall  and  may  be  executed  by  the 
persons  to  whom  it  is  directed,  or  any  or  either  of  them. 

L. 

All  interlocutory  questions  and  matters,  except  as  to 
the  sufficiency  of  the  security,  shall  be  heard  and  disposed 
of  before  any  one  of  the  Election  Judges,  who  shall  have 
the  same  control  over  the  proceedings  under  the  "  Contro- 
veried  Elections  Act,  1873,"  as  a  Judge  at  Chambers  in 
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the  ordinary  proceedings  of  the  Superior  Courts,  and  such 
questions  and  matters  may  be  heard  and  disposed  of  by  any 
one  of  the  Election  Judges. 

LI. 

Notice  of  an  application  for  leave  to  withdraw  a  Petition 
shall  be  in  writing  and  signed  by  the  Petitioners  or  their 
agent  It  shall  state  the  ground  on  which  the  application 
is  intended  to  be  supported. 

The  following  form  shall  be  sufficient : — 

In  THE  Election  Court. 

"  The  Controverted  Elections  Act,  1873,"  (name  the  Elec- 
toral Division). 

Petition  of  {state  iKtitiouGrs)  presented       day  of 
The  Petitioner  proposes  to  apply  to  withdraw  his  Peti- 
tion upon  the  following  ground  {here  state  the  ground),  Sind 
prays  that  a  day  may  be  appointed  for  hearing  his  appli- 
cation. 

Dated  this  day  of 

(Signed) 
LII. 

The  notice  of  application  for  leave  to  withdraw  shall  be 
left  at  the  office  of  the  Clerk  of  the  Election  Court. 

LIII. 

A  copy  of  such  notice  of  the  intention  of  the  Petitioners 
to  apply  for  leave  to  withdraw  his  Petition  shall  be  given 
by  the  Petitioner  to  the  Respondent,  and  to  the  Returning 
Officer,  who  shall  make  it  public  in  the  Electoral  Division 
to  which  it  relates,  and  shall  be  forthwith  published  by  the 
Petitioner  in  at  least  one  newspaper  published  or  circu- 
lating in  the  place,  if  any. 

The  following  may  be  the  form  of  such  notice  ; — 


428     COMMON  PLEAS,  MICHAELMAS  TERM,  37  VIC,  ^873. 

In  the  Election  Court. 

"  The  Controverted  Elections  Act,  1873."  In  the  Elec- 
tion Petition  for  in  which  is  Petitioner  and 
Respondent,  Notice  is  hereby  given  that  the 
above  Petitioner  has  on  the  day  of  lodged  at 
the  office  of  the  Clerk  of  the  Election  Court  notice  of  an 
application  to  withdraw  the  Petition,  of  which  notice  the 
following  is  a  copy  (set  it  out).  And  take  notice  that,  by 
the  rule  made  by  the  Judges,  any  person  who  nnight  have 
been  a  petitioner  in  respect  of  the  said  Election  may,  within 
five  days  after  publication  by  the  Returning  Officer  of  this 
notice,  give  notice  in  writing  of  his  intention  on  the  hear- 
ing to  apply  for  leave  to  be  substituted  as  a  Petitioner. 

(Signed) 

LIV. 

Any  person  who  might  have  been  a  Petitioner  in  respect 
of  the  Election  to  which  the  Petition  relates,  may  within 
five  days  after  such  notice  is  published  by  the  Returning 
Officer,  give  notice  in  writing,  signed  by  him  or  on  his  be- 
half, to  the  Clerk  of  the  Election  Court,  of  his  intention  to 
apply  at  the  hearing  to  be  substituted  for  the  Petitioner, 
but  the  want  of  such  notice  shall  not  defeat  such  applica- 
tion, if  in  fact  made  at  the  hearing. 

LV. 

The  time  and  place  for  hearing  the  application  shall  be 
fixed  by  one  of  the  Election  J udges,  and  whether  before 
the  Election  Court  or  before  a  Judge,  as  he  may  deem  ad- 
visable, but  shall  not  be  less  than  a  week  after  the  notice 
of  the  intention  to  apply  has  been  given  to  the  Clerk  of 
the  Election  Court  as  hereinbefore  provided,  and  notice  of 
the  time  and  place  appointed  for  the  hearing  shall  be  given 
to  such  person  or  persons,  if  any,  as  shall  have  given  notice 
to  the  Clerk  of  the  Election  Court  of  an  intention  to  apply 
to  be  substituted  as  petitioners,  and  otherwise  in  such  man- 
ner and  at  such  time  as  the  Judge  directs. 
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LVI. 

Notice  of  abatement  of  a  petition,  by  death  of  the  peti- 
tioner or  surviving  petitioner,  under  section  44  of  the  said 
Act,  shall  be  given  by  the  party  or  person  interested  in  the 
same  maimer  as  notice  of  an  application  to  withdraw  a 
petition  ;  and  the  time  within  which  application  may  be 
made  to  the  Court  or  one  of  the  Election  Judges,  by  motion 
or  summons  of  a  Judge,  to  be  substituted  as  a  Petitioner, 
shall  be  one  calendar  month,  or  such  further  time  as,  upon 
consideration  of  any  special  circumstances,  the  Court  or 
Judge  may  allow. 

LVII. 

If  the  respondent  dies,  or  is  summoned  to  Parliament  as 
a  member  of  the  Senate,  or  if  the  House  of  Commons  have 
resolved  that  his  seat  is  vacant,  any  person  entitled  to  be  a 
petitioner  under  the  Act,  in  respect  of  the  election  to  which 
the  petition  relates,  may  give  notice  of  the  fact  in  the 
Electoral  Division  by  causing  such  notice  to  be  published 
in  at  least  one  newspaper  published  or  circulating  therein, 
if  any,  and  by  leaving  a  copy  of  such  notice  signed  by  him 
or  on  his  behalf  with  the  returning  officer,  and  a  like  copy 
with  the  Clerk  of  the  Election  Court. 

LVIII. 

The  manner  and  time  of  the  respondent  giving  notice 
to  the  Court  that  he  does  not  intend  to  oppose  the  peti- 
tion, shall  be  by  leaving  notice  thereof,  in  writing,  at  the 
office  of  the  Clerk  of  the  Election  Court,  signed  b}^  the 
respondent  six  days  before  the  day  appointed  for  trial, 
exclusive  of  the  day  of  leaving  such  notice. 

LIX. 

Upon  such  notice  being  left  at  the  office  of  the  Clerk  of 
the  Election  Court,  he  shall  forthwith  send  a  copy  thereof 
by  the  post  to  the  petitioner  or  his  agent,  and  to  the 
Sheriff,  who  shall  cause  the  same  to  be  published  in  the 
Electoral  Division. 
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LX. 

The  time  for  applying  to  be  admitted  as  a  respondent  in 
either  of  the  events  mentioned  in  the  41st  section  of  the 
Act,  shall  be  within  ten  days  after  such  notice  is  given  as 
hereinbefore  directed,  or  such  further  time  as  the  Court  or 
one  of  the  Election  Judges  may  allow. 

LXL 

Costs  shall  be  taxed  by  the  Clerk  of  the  Election  Court, 
or,  at  his  request,  by  any  Master  of  a  Superior  Court,  upon 
the  rule  of  Court  or  Judge's  order  by  which  the  costs  are 
payable,  and  costs  whea  taxed  may  be  recovered  by  execu- 
tion issued  upon  the  rule  of  Court  ordering  them  to  be 
paid  ;  or,  if  payable  by  order  of  a  Judge,  then  by  making 
such  order  a  rule  of  Court  in  the  ordinary  way,  and  issuing 
execution  upon  such  ruh^  against  the  person  by  whom  the 
costs  are  ordered  to  be  paid,  or  in  case  there  be  money  in 
Court  available  for  the  purpose,  then  to  the  extent  of  such 
money  by  order  of  the  Election  Court  or  of  one  of  the 
Election  Judges. 

The  office  fees  payable  for  inspection,  office  copies^ 
enrolment,  and  other  proceedings  under  the  Act,  and  these 
rules,  shall  be  the  same  as  those  payable,  if  any,  for  like 
proceedings  according  to  the  present  practice  of  the  Court 
of  Queen's  Bench.  The  fees  shall  be  payable  in  money, 
and  shall  be  accounted  for  by  the  Clerk  of  the  Election 
Court  to  the  Receiver-General  of  the  Dominion  of  Canada. 

LXII. 

An  Agent  employed  for  the  Petitioner  or  Respondent 
shall  forthwith  leave  written  notice  at  the  office  of  the 
Clerk  of  the  Election  Court  of  his  appointment  to  act  as 
such  Agent,  and  service  of  notices  and  proceedings  upon 
such  Agent  shall  be  sufficient  for  all  purposes. 

Lxni. 

At  the  time  appointed  for  the  trial  of  any  Election 
Petition,  the  petitioner  shall  leave  with  the  Registrar,  for 
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the  use  of  the  Judge  at  the  trial,  fairly  written  on  one 
side  of  the  paper  only,  a  copy  of  the  Petition  and  of  all 
the  proceedings  thereon,  which  show  the  several  matters 
to  be  tried — including  the  particulars  of  objections  on 
either  side;  the  correctness  of  which  copy,  in  so  far  as  the 
proceedings  are  filed  with  the  Clerk  of  the  Election  Court, 
shall  be  certified  by  the  said  Clerk.  The  Judge  may 
allow  amendment  of  the  said  copy,  or  in  default  of  such 
copy  being  delivered,  the  Judge  may  refuse  to  try  the 
petition  or  may  allow  a  further  time  for  delivery  of  the 
copy,  or  may  adjourn  the  trial — in  every  case  upon  such 
terms,  as  to  costs  and  otherwise,  as  the  Judge  shall  see  fit 
to  impose. 

LXIV. 

Writs  of  SuhpcBna  ad  testificandum  and  duces  tecum 
under  the  seal  of  the  Election  Court,  for  the  attendance  of 
witnesses  before  the  Election  Court  or  before  the  Court  for 
the  trial  of  any  Election  Petition,  may  be  issued  at  any 
time  by  the  Clerk  of  the  Election  Court,  which  writs  may 
be  in  the  following  form  : — 

In  THE  Election  Court. 
SUBPCENA. 

Dominion  of  Canada.^  Victoria,  by  the  grace  of  God,  of 
Province  of  Ontario.  [  United  Kingdom  of  Great 

To  wit- 1     -^I'i^^i^  Ireland,  Queen, 

J     Defender  of  the  Faith. 

To  

We  command  you  that,  all  excuses  being  laid 
aside,  you  and  every  of  you  be  and  appear  in  your  proper 
persons  before  our  Election  Judge,  assigned  to  try  the 
Election  Petition  for  (name  the  Electoral  Division)  at 

in  the  County  of  on 
the  day  of  187    ,  by  o'clock 

in  the  noon  of  the  same  day,  and  so  from  day  to  day 
until  the  said  Election  Petition  shall  be  tried,  or  otherwise 
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disposed  of,  to  testify  all  and  singular  you  or  either  of  you 
know  in  the  matter  of  the  said  Election  Petition,  depend- 
ing in  our  Election  Court  at  Toronto,  wherein 
is  (or  are)  Petitioner,  and  is  (or  are)  Respon- 

dent, on  the  part  of  the  and  at  the  Court  for 

the  trial  of  the  said  Election  Petition  for  {name  the  Elec- 
toral Division)  at  .  aforesaid,  to  be  tried  by 
our  said  Election  Judge  without  a  jury ;  and  also  that 
you  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  {describing  what  is  to  he  i^roducecl  in  the  ordi- 
nary way) 

{or  before  our  said  Election  Court  for  the  Province  of 
Ontario,  at  Toronto,  on  the  day  of 

187    ,  by  o'clock  in  the  noon  of  the  same 

day,  to  testify  all  and  singular  those  things  which  you  or 
either  of  you  know  in  the  matter  of  an  Election  Petition 
depending  in  our  said  Court  at  Toronto  {describing  the 
Petition  as  above,  or  other  the  matter  in  vjhich  the  witness 
is  called,  as  the  case  may  be),  and  also  that  you  bring  with 
you  and  produce  at  the  time  and  place  aforesaid — describ- 
ing ivhat  is  to  be  produced  as  aforesaid, 
and  this  you  or  any  of  you  shall  by  no  means  omit,  under 
the  penalty  upon  each  of  you  of  one  hundred  pounds. 

Witness  the  Hon.  {the  senior  Election  Judge)  one  of  the 
Judges  of  our  Election  Court,  at  Toronto,  the 
day  of  187 

(Signed)       A.  B., 

Clerk  of  the  Election  Court 

LXV. 

After  the  trial  of  any  Election  Petition,  the  Judge  shall 
return  to  the  Clerk  of  the  Election  Court  the  evidence 
and  proceedings  before  the  said  Judge  and  his  finding  on 
the  said  Petition. 

LXVI. 

No  proceeding  under  "  The  Controverted  Elections  Act^ 
1873,"  shall  be  defeated  by  any  formal  objection. 
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LXVII. 

Any  rule  made  or  to  be  made  in  pursuance  of  the  Act, 
shall  be  published  by  a  copy  thereof  being  put  up  in  the 
office  of  the  Clerk  of  the  Election  Court. 

Dated  the  29th  day  of  January,  A.D.  1874. 

(Signed)    Wm.  B.  Richards,  C.J. 
J.  G.  Spragge,  C. 
John  H.  Hagarty,  C.J.C.P. 
Jos.  C.  Morrison,  J. 
Adam  Wilson,  J. 
Thomas  Galt,  J. 
S.  H.  Strong,  V.C. 
S.  H.  Blake,  V.C. 


00 
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On  the  25th  of  February,  1874,  the  folloivmg  Rule 
was  'published : — 

The  following  Rule  in  addition  to  the  General  Rules  of 
the  Election  Court  for  the  Province  of  Ontario,  is 
made  under  and  by  virtue  of  the  Act  of  the  Dominion 
of  Canada,  passed  28rd  May,  A.D.  1878,  being  the 
Controverted  Elections  Act,  1873. 

"  All  affidavits  and  affirmations  required  to  be  used  in 
the  said  Election  Court,  or  in  any  proceedings  under  the 
Controverted  Elections  Act,  1873,  may  be  taken  and  made 
before  any  Commissioner  appointed  for  taking  affidavits 
by  either  of  the  Superior  Courts  of  Law  or  Equity  in  the 
Province  of  Ontario  ;  and  every  Commissioner  for  taking 
affidavits  in  either  of  the  Superior  Courts  of  Common  Law, 
or  in  the  Court  of  Chancery  in  the  said  Province  of 
Ontario,  shall  be  deemed  an  officer  of  the  said  Election 
Court. 

"  Dated  this  23rd  day  of  February,  A.D.  1874. 

(Signed)    Wm.  B.  Richards,  C.  J. 

J.  G.  Spragge,  C. 

John  H.  Hagarty,  C.  J.  C.  P. 
"        Jos.  C.  Morrison,  J. 
"        Thomas  Galt,  J. 

S.  H.  Strong,  Y.  C. 

S.  H.  Blake,  V.  C." 
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SHERIFF'S  TARIFF-CIVIL  SIDE. 


From  and  after  the  first  clay  of  March  next,  the  following 
fees  and  allowances  shall  be  taken  and  received  in  Civil 
Suits,  in  the  Superior  Courts  of  Common  Law,  in  lieu  of 
fees  for  similar  services  and  alloAvances  under  the  Tariffs 
now  in  force  in  the  said  Courts  : — 


Every  Warrant  to  execute  any  Process  mesne  or  final, 

directed  to  the  Sheriff,  when  given  to  a  Bailiff   $0  75 

Arrest  when  amount  does  not  exceed  ^200    2  00 

$400    4  00 

"  over  $400    6  00 

Bail  Bond  or  Bond  to  the  limits   2  00 

Assignment  of  the  same   1  00 

Service  of  Process,  non -bailable,  Scire  Facias  or  Writ  of 
Revivor,  each  defendant  (no  fee  for  Affidavit  of  service 
in  such  cases  be  allowed  unless  service  made  or  recog- 
nized by  Sheriff")     1  50 

For  each  Summoner  on  Writ  of  Scire  Facias  per  day,  to  be 

paid  by  the  Sheriff    1  00 

Serving  Declarations,  Subpoenas,  Rules,  Notices  or  other 

.papers  (besides  mileage)   0  75 

— for  each  additional  party  served,  50c 
Receiving,  filing,  entering  and  endorsing  all  Writs,  Declara- 
tions, Rules,  Notices  or  other  papers,  each  ,   0  25 

Return  of  all  Process  and  writs  except  Subpcena   0  50 

Return  of  Declarations,  Rules,  Notices  or  other  papers, ...  0  25 
Every  search,  not  being  by  a  party  to  a  cause  or  his 

Attorney   0  30 
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Certificate  of  result  of  such  search,  when  required  (a  search 
for  a  writ  against  lands  of  a  party  shall  include  sales 
under  a  writ  against  same  party,  and  for  the  then  last 


six  months)   $0  75 

Notice  of  appointment  for  ballot  of  Jury   0  50 

Notice  to  Clerk  of  Peace  of  such  appointment   0  50 

Fee  on  balloting  Special  Jury   5  00 

Fee  on  striking           "    2  50 

Serving  each  special  Juror  (besides  mileage  at  1 3c.  per  mile)  0  50 

Returning  Panel  of  Special  Jurors   1  00 

Keeping  and  checking  pay  list  of  Special  Jurors'  attend- 
ance, in  each  case   1  00 

Every  Jury  sworn  or  Cause  tried  before  a  Judge   1  00 


Poundage  on  Execution  and  on  attachments  in  the  nature 
of  Executions,  where  the  sum  made  shall  not  exceed  $100, 
six  per  cent  

Where  the  sum  is  over  $1000  and  under  $4000,  three  per 
cent,  when  the  sum  is  $4000  and  over,  one  and  a  half  per 
cent.,  in  addition  to  the  poundage  allowed  up  to  SI 000, 
exclusive  of  mileage,  for  going  to  seize  and  sell,  and 
except  all  disbursements  necessarily  incurred  in  the  care 
and  removal  of  property    

Schedule  taken  on  Execution,  attachment  or  other  process, 


including  copy  to  defendant  not  exceeding  5  folios   1  00 

Each  folio  above  5   0  10 

Drawing  advertisements  when  required  by  law  to  be  pub- 
lished in  the  official  Gazette  or  other  newspaper,  or  to  be 
posted  up  in  a  Court  House  or  other  place,  and  trans- 
mitting same  in  each  suit.    1  50 

Every  necessary  notice  of  Sale  of  Goods,  in  each  suit   0  75 

Every  notice  of  Postponement  of  Sale  in  each  suit   0  25 

The  sum  actually  disbursed  for  Advertisements  required 
by  law  to  be  inserted  in  the  official  Gazette  or  other 

newspaper  

Executing  writ  of  Possession  and  serving  and  executing 

Writ  of  Restitution,  besides  mileage   6  00 

Bringing  up  Prisoner  on  attachment  or  Habeas  Corpus, 

besides  travel  at  20c  per  mile  

Seizing  Estate  and  Effects  on  attachment  against  an  ab- 
sconding debtor   3  00 
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Removing  or  retaining  property,  reasonable  and  necessary 

disbursements  and  allowances  to  be  made  by  the  Master 

or  by  order  of  the  Court  or  a  Judge   ^ 

Presiding  or  attendance  on  execution  of  Writ  of  Enquiry  or 

under  any  Writ  of  Escheat,  or  other  Writ  of  a  like  nature    5  00 

Summoning  each  Juror  in  such  case   0  25 

Bailiff  s  fee  summoning  Jury,  mileage  per  mile   0  13 

Hire  of  Room,  if  actually  paid,  not  to  exceed  $2  per  day.. 
Mileage  from  the  Court  House  to  the  place  where  Writ 

executed,  per  mile   0  13 

Drawing  bond  to  secure  goods  taken  under  an  attachment 

against  an  absconding  debtor,  if  prepared  by  Sheriff... 
Every  Letter  written  (including  copy)  required  by  party 

or  his  attorney  respecting  Writs  or  Process,  when  postage 

prepaid   0  50 

Drawing  every  Affidavit  when  necessary  and  prepared  by 

Sheriff   0  25 

Precept  or  warrant  to  Bailiff  in  Replevin   0  75 

Drawing  Notice  for  service  on  Defendant  in  Replevin          0  75 

Delivering  Goods  to  the  party  obtaining  the  writ  of  Replevin    3  00 

For  Writ  De  Retorno  Habendo    1  00 

Drawing  Replevin  Bond   2  00 

All  necessary  disbursements  for  the  possession,  care  and 

removal  of  property  taken  in  Replevin  

Viewing  lands  and  instructing  Surveyors  under  Hab.  Fae. 

Seisin,  exclusive  of  mileage,  per  day   5  00 

Giving  Possession,  exclusive  of  mileage  and  assistance   5  00 


All  necessary  disbursements  to  Surveyors  and  otliers  for 
surveying  the  lands  and  giving  possession  to  be  allowed 
to  the  Sheriff  

CORONERS. 

The  same  Fees  shall  be  taxed  and  allowed  to  Coroners  for 
services  rendered  by  them  in  the  service,  execution  and 
return  of  process,  as  allowed  to  Sheriffs  for  the  same 
services,  and  above  specified. 

CRIER. 

Calling  every  case,  wdth  or  without  Jury   0  60 

Swearing  each  witness  or  constable   0  15 
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ALLOWANCE  TO  WITNESSES. 
To  Witnesses  residing  within  three  miles  of  the  Court 


House,  per  diem   $1  00 

To  Witnesses  residing  over  three  miles  from  the  Court 

House   1  25 

Barristers  and  Attorneys,  Physicians  and  Surgeons,  when 
called  upon  to  give  evidence  in  consequence  of  any  pro- 
fessional service  rendered  by  them,  or  to  give  professional 

opinions,  per  diem   4  00 

Engineers  and  Surveyors,  when  called  upon  to  give  evi- 
dence of  any  professional  service  rendered  by  them,  or 
to  give  evidence  depending  upon  their  skill  or  judgment, 
per  diem   4  00 


If  the  Witnesses  attend  in  one  cause  only,  they  will  be  en- 
titled to  the  full  allowance.  If  they  attend  in  more 
than  one  cause,  they  will  be  entitled  to  a  proportionate 
part  in  eacli  cause  only  

The  Travelling  Expenses  of  Witnesses  over  ten  miles 
shall  be  allowed,  according  to  the  sums  reasonably  and 
actually  paid,  but  in  no  case  shall  exceed  one  shilling 
per  mile,  one  way  

COMMISSIONER. 

For  taking  every  Affidavit  0  20 

Taking  every  Recognizance  of  Bail  0  50 

Wm.  B.  Richards,  C.  J. 
John  H.  Hag  arty,  C.  J.  C.  R 
Jos.  C.  Morrison,  J. 
Adam  Wilson,  J. 
Thomas  Galt,  J. 


(Signed) 
it 

t( 
<c 


Dated  2nd  February,  1874, 
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Iansox  V.  Paxton. 

Bills  of  exchange  and  promissory  notes — Accommodation  endorsers — Right 
of  contribution. 

Held,  reversing  the  deeisiou  of  the  Court  below,  Draper,  C.  J.,  of  Appeal, 
and  Wilson,  J.,  dissenting,  and  Spragge,  C.  and  Richards,  C.  J, 
doubting, — that  the  successive  endorsers  of  a  promissory  note,  merely 
on  proof  that  it  was  made  lor  the  accommodation  of  the  maker,  are 
not  necessarily  to  be  regarded  as  co-sureties,  and  so  liable  to  contri- 
bution ;  but  that,  in  the  absence  of  any  agreement  to  the  contrary,  the 
parties,  on  such  proof,  may  be  considered  as  having  entered  into  a  con- 
tract of  suretyship  in  the  terms  which  the  note  and  the  endorsements 
are  known  to  create:  and  that  the  first  indorser,  having  paid  the 
note,  could  not  recover  contribution  from  the  second. 

Appeal  from  the  judgment  of  the  Court  of  Common 
Pleas,  reported  in  22  C.  P.  505  (a.) 

The  declaration  was  for  money  paid  by  the  plaintiff  at  thei 
defendant's  request,  for  interest,  and  upon  an  account  stated. 

Pleas,  never  indebted,  and  payment.  Issue. 

It  was  shewn  at  the  trial  that  the  plaintiff  had  been  for 
several  years  in  the  habit  of  endorsing  for  the  accommoda- 
tion of  one  Andrew  Paul,  and  that  when  Paul  first  pro- 
cured him  to  do  so,  he  gave  the  plaintiff  a  mortgage  upon  a 
mill,  which  mortgage,  upon  Paul's  default,  the  plaintifi* 
foreclosed  and  sold  the  mill,  reimbursing  himself  for  the 
money  he  had  paid  on  Paul's  account. 

On  the  31st  October,  1870,  Paul  made  his  promissory 
note,  whereby  one  month  after  date  he  promised  to  pay 
the  plaintiff  or  order  $3,500,  at  the  Merchants'  Bank, 
Toronto.     The  plaintiff  endorsed  this   note   for  Paul's 


(a)  Argued  June  24th,  1873,  before  Draper,  C.  J.  of  Appeal,  Riohaeds, 
C.  J.,  Speagge,  C,  Morrison,  J.,  Wilson,  J.,  Galt,  J,,  Strong,  V.  G  , 
Blake,  V.  C. 
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accommodation,  and  the  defendant  gave  Paul  an  introduc- 
tion or  recommendation  to  the  Bank.  The  manager  refused 
to  discount  the  note,  when  applied  to  by  Paul,  on  the 
plaintiff's  endorsation,  but  said  that  if  the  defendant  would 
add  his  endorsement,  the  Bank  would  give  Paul  a  credit  for 
$5,000,  and  asked  the  defendant  to  endorse  it.  He  did  so, 
and  Paul  got  the  money.  This  note  was  duly  protested  for 
non-payment,  and  all  the  parties  had  proper  notice.  Some 
time  afterwards  Paul,  the  plaintiff,  and  the  defendant  went 
together  to  the  Bank,  and  a  second  note  was  given,  dated 
9th  December,  1870,  payable  to  the  plaintiff  at  three 
months,  for  $3,561.  Before  endorsing  the  note  the  plain- 
tiff insisted  that  he  was  only  liable  for  one  half  the  amount 
due  upon  the  first  note,  and  wished  the  matter  to  be  so  ex- 
pressed or  arranged  that  he  should  only  be  liable  to  the  Bank 
for  one  half,  and  the  defendant  for  the  other  half  The 
defendant  refused,  and  asserted  that  the  plaintiff  was  bound 
to  pay  the  whole,  and  at  last  it  was  agreed  that  they  should 
endorse  the  second  note,  "and  leave  the  thing  just  as  it 
was." 

From  the  defendant's  statement  it  would  appear  that  he 
had  called  at  the  Bank  before  the  first  note  was  discount- 
ed to  give  some  information  as  to  the  plaintiff's  property, 
and  on  the  manager  remarking,  that  if  his  representation 
were  true,  he,  (defendant),  would  incur  no  risk,  and  if  defen- 
dant would  endorse  it  would  satisfy  him,  (the  manager),  it 
was  all  right,  the  defendant  thereupon  put  his  name  on 
the  note. 

It  clearly  appeared  that  the  plaintiff,  when  he  endorsed 
the  first  note,  did  not  expect  that  there  would  be  any  other 
indorser.  He  obtained  aid  from  his  brother,  who  paid  the 
Bank  and  took  up  the  second  note,  and  then  brought  an 
action  against  both  the  plaintiff  and  the  defendant.  He  re- 
covered against  the  plaintiff,  and  failed  against  the  defen- 
dant, on  the  ground,  apparently,  that  there  was  no  evidence 
to  prove  that  the  defendant  requested  him  to  advance 
the  money.  He  stated  that  the  plaintiff  borrowed  the 
money  from  him  to  pay  this  note.    The  plaintiff  brought 
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this  action  as  a  co-surety  with  the  defendant  for  Paul  to 
the  Bank,  claiming  contribution. 

At  the  trial,  a  nonsuit  was  moved  for,  on  the  ground  that 
it  was  not  proved  that  the  plaintiff  paid  the  money  to  the 
Bank  at  the  defendant's  request,  and  that  the  plaintiff  was 
not  induced  to  endorse  by  an 3^ promise  or  understanding  that 
the  defendant  would  also  endorse.  Leave  was  granted  to 
move  on  the  question  of  the  defendant's  liability,  on  the 
facts  proved,  to  contribute  as  a  surety. 

The  jury  were  directed  to  enquire  whether  the  plaintiff 
endorsed  the  note  as  a  mere  surety,  if  not,  to  find  for  the 
defendant,  and  if  the  plaintiff  endorsed  as  a  mere  surety, 
whether  defendant  endorsed  also  as  a  mere  surety  for  Paul's 
accommodation,  and  at  his  request ;  and  if  not,  but  he  en- 
dorsed as  a  surety  for  the  Bank,  and  not  at  Paul's  request, 
to  find  for  the  defendant. 

The  jury  found  for  the  plaintiff. 

The  Court  of  Common  Pleas  afterwards  discharged  a 
rule  nisi  to  enter  a  nonsuit,  which  they  had  granted  on  the 
leave  reserved,  and  for  a  new  trial  for  misdirection,  in 
ruling  that  if  the  plaintiff  and  defendant  were  accommoda- 
tion endorsers,  the  action  for  money  paid  would  lie,  whether 
the  defendant  did  or  did  not  know  that  the  plaintiff  was  an 
accommodation  endorser  or  not. 

The  defendant  appealed  against  this  judgment,  for  the  fol- 
lowing reasons  : — 

1.  That  there  was  no  evidence  of  an  express  request  by 
the  defendant  to  the  plaintiff  to  pay  this  money,  and  that 
there  were  no  facts  proved  from  which  a  request  could  be 
implied. 

2.  That  the  plaintiff,  as  first  endorser,  in  the  absence  of  a 
contract  between  him  and  the  defendant  to  the  contrary, 
was,  on  the  default  of  the  maker,  bound  to  pay  the  note 
and  to  indemnify  the  defendant  against  payment  thereof 

3.  That  the  evidence  does  not  disclose  any  agreement 
between  the  parties  other  than  that  which  the  law  imports 
from  the  several  endorsements. 

4.  The  payment  of  the  amount  by  the  plaintiff,  so  far  from 
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being  a  payment  at  the  request  express  or  implied  of  the 
defendant,  was  a  payment  in  pursuance  of  his  own  con- 
tract with  the  defendant  according  to  his  endorsement. 

o.  The  defendant  became  second  endorser  on  the  faith 
that  the  plaintiff,  being  first  endorser,  was  as  such  bound  to 
indemnify  him,  but  the  plaintiff  did  not  endorse  the  note  on 
any  expectation  tliat  the  defendant  would  become  a  subse- 
quent endorser. 

6.  Whatever  the  remedy  in  equity,  an  action  for  money 
paid  is  not  maintainable  at  law. 

7.  The  liability  of  the  first  and  second  endorsers  is  not 
shewn  to  be  such  as  to  give  a  right  to  contribution. 

Harrison,  Q.  C,  for  the  appellant.  The  question  is. 
whether  an  action  lies  at  law  by  the  first  endorser  of  an 
accommodation  note  against  the  second,  when  the  second 
had  no  knowledge  of  its  being  an  accommodation  note ; 
in  other  words,  whether  the  mere  fact  of  being  accommo- 
dation endorsers  is  sufficient  to  create  the  relation  of 
co-sureties.  The  Court  below  seemed  to  hold  that  the 
right  of  contribution  exists,  unless  there  be  an  agree- 
ment to  the  contrary.  But  in  law  the  effect  of  the 
contract  is  just  the  reverse :  that  the  first  endorser  shall 
indemnify  the  second,  unless  it  was  agreed  that  they  were 
to  be  co-sureties ;  and  parol  evidence  is  not  admissible  to 
vary  the  written  contract.  At  all  events  the  evidence  here 
clearly  shews  that  the  defendant  endorsed  on  the  faith  of  the 
plaintiff"s  endorsement,  and  that  he  thought  the  plaintiff 
and  the  maker  were  partners.  In  order  to  create  the  right 
to  contribution  there  must  be  a  joint  and  equal  liability ; 
Davies  v.  Ilamj^hrys,  6  M.  &  W.  153 ;  Pitt  v.  Purssord,  8 
M  &  W.  538.  In  Byles  on  Bills,  11th  ed.,  254,  it  is  said, 
"  Where  the  sureties  are  not  as,  between  themselves,  princi- 
pal and  surety,  as  are  a  prior  and  subsequent  endorser  of  a 
bill  or  note,  but  merely  co-sureties,  as  are  two  or  more  joint 
or  joiiit  and  several  makers  of  a  note,  if  one  be  called  on  to 
pay  the  whole  debt,  the  others  shall  severally  contribute  in 
equal  proportions."     It  clearly  appears  that  the  several 
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makers  of  a  note  are  treated  as  co-sureties,  but  not  the  en- 
dorsers as  between  themselves.  In  Whiting  v.  Burke,  L.  R. 
10  Eq.  539,  in  Appeal  L.  K  6  Ch.  App.  342,  it  was  held  that 
even  where  the  sureties  are  bound  by  different  instruments 
they  are  liable  to  contribution,  but  still  it  must  be  a  joint 
and  equal  liability.  But  where  the  liability  is  separate  and 
successive,  and  oiie  has  a  superior  remedy  over  the  other, 
there  is  no  contribution.  The  case  of  McDonald  v. 
Magruder,  3  Peters  469,  is  exactly  in  point,  and  decides  that 
where  the  parties  have  endorsed  separately  and  successively 
and  in  the  usual  mode,  and  there  is  no  contract  to  vary  the 
legal  liabilities  these  endorsements  are  known  to  create, 
such  liabilities  remain  in  full  force ;  and  it  distinguishes 
Bering  v.  Earl  of  Winchelsea,  1  Cox  318,  W.  &  T.,  L.  C. 
4th  ed.,  vol.  i.,  100,  on  the  ground  that  there  there 
was  an  equal  liability.  See  also  McCarty  v.  Roots,  21 
Howard  432  ;  Farmers'  and^  Mechanics'  Bank  v.  Eathbone, 
Redfield  <t  Bigcloiv,  L.  C.  on  Prom.  Notes,  592-3.  The 
case  of  Reynolds  v.  Wheeler,  10  C.  B.  N.  S.  561  is  relied 
on  in  the  Court  below,  but  there  the  order  in  which 
they  appeared  on  the  notes  appeared  a  matter  of  in- 
difference to  the  parties,  and  Byles,  J.  seems  to  doubt  the 
plaintiff's  right  to  recover.  The  case  was  never  taken  to 
appeal,  and  is  not  binding  on  this  Court.  There  is  no 
doubt  that  at  law  the  parties  are  bound  by  the  contract, 
and  it  is  only  on  an  equitable  right  that  the  doctrine  of 
contribution  is  founded  :  Deiivg  v.  Earl  of  Winchelsea, 
before  referred  to  ;  Cr'aivthorne  v.  Siuinhiirne,  14  Ves.  160. 
In  order  to  raise  the  equitable  right  it  must  clearly 
appear  that  it  was  agreed  at  the  time  the  defendant 
endorsed  that  he  and  the  plaintiff  were  to  be  co-sureties, 
and  the  cases  in  England  favoring  the  plaintiff's  contention 
were  decided  upon  equitable  pleas;  but  in  a  Court  of  Law 
the  legal  effect  of  the  contract  must  prevail :  Fentum  v. 
Focock,  5  Taunt.  192  ;  Strong  v.  Foster,  17  C.  B.  201 ; 
Pooley  V.  Ilarradine,  7  E.  &  B.  431 ;  Greenough  v.  McClel- 
land, 2  E.  &  E.  424 ;  Bcchervaise  v.  Lewis,  L.  B.  7  C.  P. 
372.    See  also  Ross  v.  Esjpy,  5  Amen  R.  394.    In  Cli])- 
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perton  v.  Spettigue,  15  Grant  269,  and  Cockburn  v.  John- 
ston, 15  Grant  577,  the  parties  knew  it  was  an  accom- 
modation note,  and  Mitchell  v.  English,  17  Grant  303 
simply  follows  these  two  cases.  But  this  Court  as  a 
Court  of  Appeal  is  not  bound  by  the  decisions  of  the 
Court  of  Chancery.  In  the  present  case  the  second  endor- 
ser never  came  within  the  equities,  he  was  never  a  co- 
surety but  only  a  sub-surety.  The  defendant,  moreover,  is 
entitled  to  a  new  trial  on  the  evidence,  and  if  granted 
fresh  evidence  will  be  given  clearly  shewing  that  the 
defendant  was  only  to  be  liable  on  the  plaintiff's  default. 

M.  C.  Cameron,  Q.  C,  contra.  As  to  a  new  trial  on 
the  evidence,  this  question  has  been  disposed  of  in  the 
Court  below,  and  is  not  appealable ;  the  case  was 
fairly  left  to  the  jnry,  and  they  found  for  the  plaintiff, 
as  the  evidence  fully  warranted  their  doing.  The 
case  of  McDonald  v.  Magruder,  3  Peters  470,  which  has 
been  so  strongly  relied  upon,  is  not  sound  law.  It  admits 
the  equitable  principle  of  contribution,  but  says  it  is  not 
applicable  to  the  case  of  a  note,  and  that  the  effect  of  the 
contract  as  evidenced  by  the  note  must  be  looked  at,  and 
that  there  was  no  contract  between  the  first  and  second 
endorser  to  vary  this  known  liabilit}^  But  it  makes  no 
difference  what  is  the  form  of  the  instrument,  the  second 
endorser  only  puts  his  name  on  it  for  further  security.  The 
presumption  of  law  is,  that  the  second  endorser  gave  value 
for  it ;  but  the  moment  it  is  shewn  that  he  gave  nothing, 
but  that  the  plaintiff  and  defendant  were  accommodation 
endorsers,  then  the  relation  of  co-sureties  is  established,  and 
the  plaintiff  having  paid  the  whole  is  entitled  to  recover  con- 
tribution from  the  defendant.  In  fact  there  is  no  note  at 
all,  it  is  simply  a  loan  to  the  maker  on  the  suretyship  of 
all  the  endorsers.  No  doubt  if  the  note  were  not  paid  the 
Bank  would  have  to  give  notice  so  as  to  hold  the  endorseis, 
because  as  between  the  Bank  and  the  other  parties  it 
was  a  business  transaction,  but  as  to  the  maker  and  endor- 
sers they  stand  as  between  themselves  as  principal  and 
sureties,  and  if  the  Bank  gave  notice  to  one  endorser  and 
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not  to  the  other,  as  far  as  the  Bank  was  concerned  the 
latter  would  be  discharged,  but  it  would  not  relieve  him  as 
a  co-surety.  There  is  no  magic  in  the  arrangement  of  the 
names  of  the  parties  on  a  note,  and  the  moment  their  true 
relationship  is  established,  they  are  liable  accordingly. 
Reynolds  y.  Wheeler,  10  C.  B.  N.  S.  561  is  exactly  in  point, 
and  this  Court  is  bound  by  it. 

Harrison,  Q.  C,  in  reply.  The  note  cannot  be  treated 
as  a  note  by  the  Bank  and  not  between  the  parties 
themselves,  and  if  one  should  be  discharged  by  the  omis- 
sion of  the  Bank  to  give  notice,  he  would  not  be  liable  as 
between  themselves. 

January  12,  1874,  Draper,  C.  J.  of  Appeal  (a.)  If  the 
promissory  note  in  this  case  ought  to  be  regarded  according 
to  the  strict  legal  construction  of  its  language  and  of  the 
endorsements,  the  defendant  ought  to  succeed  on  this  appeal. 

But  it  must  be  remembered  this  action  is  not  founded 
on  the  note  ;  the  plaintiff's  claim  is  for  money  paid  for 
the  benefit  of  the  defendant,  at  his  request.  The  note  is 
part  of  the  evidence  to  support  this  claim,  as  one  of  the 
facts  out  of  which  it  rose. 

The  defence  i-s,  that  the  money  claimed  by  the  plaintiff 
was  paid  to  the  holder  of  the  note  in  discharge  of  his  own 
liability  :  that  by  the  legal  effect  of  the  note  and  endorse- 
ments, the  tecond  endorser  would  not  be  liable  to  the  first 
endorser,  though  he  had  paid  it ;  though  if  the  defendant 
paid,  the  legal  consequence,  regarding  the  note  and  endorse- 
ments only,  would  be  to  give  him  a  right  to  call  upon  the 
plaintiff  to  indemnify  him. 

But  the  evidence  establishes  that  this  is  not  the  true 
character  of  the  transaction.  This  note  was  intended  to  be 
and  was  in  reality  only  a  modus  operandi,  to  enable  one 
Andrew  Paul  to  obtain  a  loan  from  the  Merchants'  Bank. 
For  this  purpose  Paul  made  the  note  payable  to  the  plain- 
tiff, and  the  plaintiff  endorsed  it. 

(a)  Present,  Draper,  C.  J.  of  Appeal,  Richards,  C.  J.,  Spragoe,  C, 
Hagarty,  C.  J.  C.  P.,  Morrison,  J.,  Wilson,  J.,  Galt,  J.,  Strong,  V.  C, 
Blake,  V.C. 
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It  would  seem  that  it  was  supposed  the  Bank  would  dis- 
count it  on  the  security  of  these  two.  The  defendant  went 
with  Paul  to  the  Bank  to  introduce  him  to  the  Manager, 
who  asked  defendant  some  questions  as  to  the  plaintiff's 
standing,  and  the  defendant  gave  a  very  satisfactory 
answer,  on  which  the  Manager  adroitly  said  the  defendant 
could  have  no  objection  to  add  his  own  endorsement,  which 
defendant  did  not  like  to  refuse,  and  so  Paul  got  the 
money. 

It  is  manifest  that  the  defendant  knew  the  real  charac- 
ter of  the  transaction  :  that  he  was  endorsing  an  accommo- 
dation note,  on  which  neither  maker  nor  endorser  had  given 
or  received  any  value  ;  that  it  did  not  represent  an  exist- 
ing indebtedness  of  Paul  to  the  plaintiff ;  nor  did  the  defen- 
dant obtain  the  note  for  value  or  endorse  it  for  value.  In 
fact,  until  the  Bank  discounted  it,  there  was  no  debt  and 
no  contract  binding  upon  any  of  the  parties. 

This  being  the  undeniable  truth,  why  cannot  the  Court 
in  this  action  look  beyond  the  mere  form  into  which  the 
transaction  has  been  cast,  and  ascertaining  its  true  charac- 
ter, decide  upon  the  situation  and  liabilities  of  the  parties 
to  it. 

I  do  not  question  the  defendant's  sincerity,  when  he 
asserts  his  belief  that  if  Paul  made  default,  and  the  Bank 
called  on  him,  (defendant),  to  pay,  he  could  ^look  to  the 
plaintiff  for  indemnity  ;  nor  that  the  Bank  Manager  con- 
firmed him  in  that  conclusion.  And  I  agree  with  the 
learned  Chief  Justice,  who  gave  the  judgment  of  the  Court 
below,  that  there  are  few  persons  in  this  country  who 
endorse  notes  on  which  there  are  previous  endorsers,  who 
would  doubt  for  a  moment  their  right  to  look  to  previous 
endorsers  in  the  event  of  their  being  compelled  to  pay,  and 
that  too  whether  they  did  or  did  not  know  that  the  prior 
names  had  been  put  there  solely  to  accommodate  the 
maker.  But  I  think  there  is  a  sufficient  weight  of  sound 
English  authority  to  establish  that,  notwithstanding  this 
current  opinion  and  its  'primd  facie  reasonable  aspect, 
the  relation  of  the  parties  in  this  suit  was  that  of  co-sure- 
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ties,  and  that,  in  the  absence  of  any  agreement  or  contract 
to  the  contrary,  they  became  subject  to  a  liability  to  con- 
tribute ;  that  the  absence  of  any  communication  between 
them  prior  to  their  having  placed  themselves  in  that  situ- 
ation is  immaterial,  because  the  same  default  of  the 
principal  renders  them  liable  as  sureties  to  the  holder  of 
the  note  and  as  sureties  to  each  other — I  refer,  among 
other  cases,  to  Fendlehury  v.  Walker,  4  Y.  &  C.  424 — and 
this,  though  the  form  of  the  instrument  would  per  se 
establish  a  different  kind  of  liability  from  that  of  the 
surety.  As  soon  as  one  surety  pays  the  debt  an  implied 
assumpsit  arises,  and  he  may  recover  from  his  co- 
surety. Here  the  plaintiff  paid  the  whole  debt,  under 
legal  compulsion.  Thinking  that  the  relation  of  the  plain- 
tiff and  defendant  was  that  of  co-sureties,  the  first  reason 
of  appeal  fViils. 

The  second  is  founded  on  the  erroneous  assumption  that 
the  right  of  the  plaintiff  is  derived  from  and  through  the 
promissory  note  and  its  legal  effect. 

With  regard  to  this,  I  will  refer  first  to  the  language  of 
Parke,  B.,  in  Kemp  v.  Finden,  12  M.  &  W.  424,  where,  re- 
ferring to  Cvaytliorne  v.  Swinburne,  14  Ves.  164,  he  says, 
"  The  right  of  a  surety  to  call  upon  his  co-surety  for  contri- 
bution is  treated  by  Lord  Eldon  as  depending  rather  upon 
a  principle  of  equity  than  upon  contract,  unless  in  the  sense 
that  a  contract  may  be  inferred  upon  the  implied  know- 
ledge by  all  persons  of  that  principle ;"  and,  secondly,  to 
the  language  of  Williams,  J.,  in  Reynolds  v.  Wheeler,  10  C. 
B.  N.  S.  oQo-Q,  that  the  case  of  Craythorne  v.  Siuinhurne 
"  has  been  followed  by  a  host  of  authorities  which  have 
established  the  principle,  that,  where  two  or  more  are  sure- 
ties for  che  debt  •  of  another,  and  one  of  them  has  been 
called  upon  to  pay  and  has  paid  more  than  his  share,  he 
may  sue  his  co-sureties  for  reimbursement  to  the  extent  of 
their  respective  proportions.  If  the  relation  of  surety  sub- 
sists, he  is  entitled  to  contribution,  and  lue  are  entitled  to 
disregard  the  form  of  the  instrument.  The  recent  decisions 
as  to  suretyship  shew  that,  not  only  in  actions  like  the 
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present,  but  also  in  cases  where  the  question  is,  whether 
the  surety  has  been  discharged  or  not,  the  form  of  the 
instrument  may  he  wholly  disregarded!' 

The  circumstances  of  that  case  are  \'ery  apposite  to 
those  now  under  our  consideration. 

This  was  in  18G1,  and  ten  years  hiter  the  Lords  Justices 
affirmed  the  decision  of  Malins,  V.  C,  in  Whiting  v.  Burke, 
L.  R.  10  Eq.  539,  in  which  he  cites  Lord  Eldon's  language, 
in  Craythorne  v.  Sivmhurne,  ''If  the  relation  of  surety  for 
the  debtor  is  formed,  and  the  fact  is,  that  the  party 
becomes  surety  for  both  the  principal  debtor  and  another 
surety,"  (as  in  the  present  case  the  defendant  was),  '-'not  for 
the  principal  alone,  it  is  decided,  that  whether  they  are 
bound  by  several  instruments,  or  not,  whether  the  fact  is  or  is 
not  known,  whether  the  number  is  more  or  less,  the  prin- 
ciple of  equity  operates  in  both  cases,  upon  the  maxim  that 
equality  is  equity." 

So  we  have  the  principle  laid  down,  (and  not  for  the 
first  time),  in  1807,  affirmed  by  the  appellate  tribunal  in 
Chancery  in  1871 ;  while  Bering  v.  Lord  Winchelsea  was 
decided  in  1787.  After  this,  and  with  all  proper  respect 
for  the  maxim  Communis  error  facit  jus  :  4  Inst.  240,  I 
cannot  follow  the  opinion,  common  as  it  may  be,  to  the 
contrary,  in  regard  to  the  liability  of  endorsers  of  mere 
accommodation  paper.  .  Nor  can  I  be  influenced  by  what  I 
understand  to  be  a  very  general  practice  with  our  banks,  to 
discount  endorsed  notes  for  the  benefit  of  the  maker,  and 
not  of  the  payee  or  subsequent  holder,  the  maker  present- 
ing it  as  the  holder  in  order  to  obtain  the  discount.  It 
seems  to  me  that  the  maker  of  such  a  note,  holding  it, 
might  well  be  presumed  to  have  withdrav/n  it  from  circu- 
lation, and  can  hardly  be  presumed  to  have  the  power  of 
giving  a  right  of  action  against  parties  whom  he  could  not 
sue  upon  the  note. 

Here  we  find  an  instance.  We  see  that  there  was  no 
consideration  moving  from  the  payee  to  the  maker,  nor 
from  any  subsequent  party  till  the  bank  becomes  the  hold- 
er.   I  do  not  mean  to  say  that  the  holder  for  value  cannot 
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recover  against  any  party,  in  the  character  in  which  he  has 
made  himself  a  party,  but  I  do  not  understand  why  our 
banks  adopt  such  a  practice,  which  I  am  toid  is  not  fol- 
lowed in  England. 

I  have  carefully  examined  the  American  case  of  McDon- 
ald V.  Magruder,  8  Peters  470,  which  was  cited  in  sup- 
port of  the  appeal.  I  am  fully  sensible  of  the  high  reputa- 
tion of  Chief  Justice  Marshal],  who  delivered  that  judg- 
ment, but  yet,  (may  I  say  it  without  presumption),  it  has 
not  shaken  me  in  the  conclusion  at  which  I  have  aiTived. 
Without  entering  into  a  minute  criticism,  I  will  only 
observe  that  it  appears  to  me  to  rest  mainly  upon  the 
assumption  that  the  right  of  the  surety,  who  paid  the  whole 
amount  of  the  note  on  which  he  was  first  endorser,  to  recover 
anything  from  the  second  endorser  depended  upon  con- 
tract, and  that  contract  was  to  be  eliminated  from  what  the 
note  and  the  endorsement  would  in  law  be  held  to  express  ; 
that  no  contract  or  communication  took  place  between 
the  first  and  second  endorser  which  might  vary  the  legal 
liabilities  such  endorsements  are  known  to  create. 

That  his  judgment  is  thus  founded,  is  made  clear  by  a 
later  portion  of  it,  page  478.  The  second  endorser  gives  his 
name  on  the  faith  of  the  first  endorser  as  well  as  of  the 
maker.  The  first  endorser  gives  his  name  on  the  faith  of 
the  maker  only.  Unquestionably  these  liabilities  may  be 
changed  by  contract;  but  no  contract  existing  between 
these  parties,  it  is  not  a  ease  to  which  the  principle  of  con- 
tribution applies."  And  he  decides  that  the  first  endorser, 
who  had  been  compelled  by  judgment  to  pay  the  whole, 
had  no  claim  against  the  second  for  contribution. 

It  is  stated  as  part  of  that  case,  that  the  note  was  made 
and  endorsed  for  the  sole  accommodation  of  the  maker,  to 
enable  him  to  raise  money  for  his  own  use ;  there  was 
therefore  no  substantial  difference  between  that  case  and 
the  one  we  are  now  deciding. 

If  I  thought  that  case  rightly  decided,  (which  at  present 
I  do  not),  I  cannot  doubt  that  it  conflicts  with  the  English 
authorities.    I  think  I  am  not  at  liberty,  and  I  certainly 
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have  no  inclination,  to  disregard  them.  They  are  thus 
summed  up  in  a  passage  in  Byles  on  Bills,  11th  ed.,  254, 
quoted  in  the  judgment  in  the  Court  below.  "Though 
the  same  debt  be  secured  by  different  instruments,  execut- 
ed by  different  sureties,  and  though  one  portion  of  the  debt 
be  secured  by  one  instrument,  and  one  by  another,  and  dif- 
ferent sureties  execute  each,  still  there  is  mutual  contri- 
bution ;  nay,  even  though  the  surety  seeking  contribution 
did  not  at  the  time  of  the  contract  know  he  had  any 
co-sureties.  For  the  right  of  a  co-surety  to  enforce  contri- 
bution does  not  depend  upon  contract,  but  upon  the  equity 
of  the  case." 

I  adopt  this  as  a  correct  statement  of  English  law.  I  am 
of  opinion  that  the  appellant  and  respondent  were  both 
sureties,  and  that  the  respondent,  having  paid  the  whole 
debt  due  by  the  principal,  is  by  the  law  of  England  entitled 
to  contribution  from  the  appellant,  and  that  I  am  bound, 
in  deciding  this  controversy  relative  to  property  and  civil 
rights,  to  resort  to  the  law  of  England  as  the  rule  of 
decision,  however  weighty  the  opinion  of  foreign  jurists 
may  be  to  the  contrar}'. 

The  remaining  reasons  of  appeal  call  for  no  further  answer. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Richards,  C.  J. — I  am  somewhat  embarrassed  as  to  the 
proper  view  to  take  of  this  case.  If  it  is  a  settled  rule  in 
equity,  that  all  parties  who  are  sureties  for  the  same  debt 
are  liable  to  contribution  between  themselves,  then  I  suppose 
the  verdict  for  the  plaintiff  is  right,  and  the  decision  of  the 
Court  below  must  be  affirmed.  But  as  the  right  of  contri- 
bution is  subject  to  be  modified  by  actual  agreement  or  stipu- 
lation, ought  it  not  to  be  equally  controlled  by  the  intention 
of  the  parties  at  the  time  they  became  such  sureties  ? 

The  language  used  in  the  decided  cases  is  quite  broad 
enough  to  consider  it  a  settled  rule  in  equity,  that  as  soon  as 
it  appears  that  a  party  is  a  surety  for  the  debt  of  another, 
and  that  another  person  is  a  surety  for  the  same  debt, 
both  sureties  become  liable  to  contribute  as  between  them- 
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selves,  not  as  a  matter  of  contract,  but  on  the  equitable 
principle,  that  as  they  are  all  bound  to  pay  the  same  debt, 
it  is  right  that  the  amount  to  be  paid  should  be  contributed 
equally  by  each. 

It  seems  equally  well  established  that  the  party  becoming 
a  surety  may  limit  his  liability  by  contracting  only  to  be 
liable  in  the  event  of  other  prior  parties  not  paying. 

In  most  of  the  cases  which  I  have  referred  to,  in  which 
it  has  been  held  that  the  party  claiming  contribution  could 
recover,  the  Court  was  satisfied  from  thft  nature  of  the 
transactions  between  the  parties  that  they  were  in  fact  co- 
sureties in  the  proper  sense  of  the  term,  or  that  they  were 
carrying  out  what  was  the  intention  of  the  parties. 

In  Whiting  v.  BurJce,  L.  R.  10  Eq.  542,  in  Appeal, 
6  Ch.  App.  345,  the  bond  given  by  the  plaintiff  professed  to 
be  by  way  of  additional  security  for  the  payment  of  the 
bond  which  the  defendant  was  liable  to  pay.  And  Lord 
Justice  James  said,  "  He  thus  became  a  surety  for  the  same 
debt  for  which  BurJce,"  (the  defendant),  "was  a  surety,  and  in 
that  case,  in  whatever  way  he  became  surety,  if  the  other 
surety  is  called  on  to  pay,  he  must  contribute." 

In  Reynolds  v.  Wheeler,  10  C.  B.  N.  S.  561,  the  trans- 
action at  first  was  that  Cheeseman  drew  a  bill  which  Reynolds, 
(the  plaintiff),  accepted  for  the  drawer's  accommodation  ; 
Cheeseman's  banker  declined  to  discount  the  bill  without 
having  another  name  to  it,  and  he  ;ipplied  to  Wheeler,  (the 
defendant),  and  requested  him  to  endorse  it,  which  he  did. 
If  in  this  state  of  things  Reynolds  had  paid  the  bill,  and 
sued  Wheeler,  the  parties  would  in  effect  have  been  in  the 
same  situation  as  this  plaintiff  and  defendant  are.  But 
when  that  bill  matured  it  was  renewed,  and  then  Reynolds 
drew  a  bill  on  Cheeseman,  which  Wheeler  endorsed  at 
maturity.  Reynolds  was  forced  to  take  up  the  bill.  Now  if 
the  transaction  was  to  bo  considered,  and  the  rights  of 
parties  decided,  merely  according  to  the  position  of  their 
names  on  the  bill,  then  if  Reynolds  had  taken  up  the  first  bill, 
he  was  the  party  primarily  liable,  and  could  have  no  remedy 
on  the  bill  against  any  one ;  but  if  he  shewed  that  he  was  a 
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mere  accommodation  acceptor  for  Cheeseraan,  he  might  sue 
him  for  money  paid  to  his  use.  He  could  not  in  the  view 
presented  sue  Wheeler,  whose  position  on  the  bill  would 
'prima  facie  give  him  a  remedy  over  against  Reynolds,  if 
he  had  paid  the  bill.  When  the  bill  was  re  drawn,  Reynolds 
was  the  drawer,  Wheeler  the  endorser,  and  Cheeseman  the 
acceptor,  so  that  Wheeler's  position  on  the  bill  was  the  same 
on  both  bills.  But  on  the  first  bill  Reynolds  was  the  party 
who  apparently  ought  to  pay  it,  and  on  the  second  Cheese- 
man,  being  the  acceptor,  was  bound  to  pay  cither  the  drawer 
or  endorser,  as  either  of  those  parties  might  take  up  the 
bill.  On  both  bills  prima  facie  Wheeler  had  his  remedy 
over  against  both  Cheeseman  and  Reynolds.  So  here  Paxton 
prima  facie  has  his  remedy  over  against  Paul  and  lanson. 
But  in  the  case  in  10  C.  B.  N.  S.,  Chief  Justice  Erie  said  in 
giving  judgment,  ''Reynolds  and  Wheeler  each  became 
surety  for  the  same  debt  or  liability  of  their  principal  Cheese- 
raan. Reynolds,  therefore,  clearly,  had  a  right  to  call  upon 
Wheeler  for  contribution." 

The  facts  shewn  in  that  case  as  to  the  position  of  Wheeler 
are  so  like  the  position  of  Paxton  in  the  present  case,  that  I 
can  not  on  any  reasonable  ground  distinguish  between  them. 

The  mere  form  of  the  instrument  is.  disregarded  in  the 
modern  cases. 

If  1  were  at  liberty  to  say  from  the  nature  of  the  trans- 
action what  the  intentipn  of  the  defendant  was,  looking  at 
the  general  notion  which  has  prevailed  in  this  country 
amongst  all  classes,  I  should  say  that  he  did  not  contemplate 
a  liability  beyond  paying  the  bank  and  having  his  recourse 
over  against  the  maker  and  endorser,  who  stood  on  the  note 
before  him.  I  understand,  however,  the  rule  in  equity  is, 
that  when  parties  are  really  sureties  for  the  payment  of  the 
same  debt,  when  one  has  paid  the  debt  the  party  paying  has 
a  right  to  be  placed  on  terms  of  equality  with  the  other 
surety,  and  therefore  may  recover  contribution  from  that 
other  surety. 

This  rule,  however,  can  be  altered  by  the  stipulation  of 
the  party,  who  secondly  becomes  a  surety.    He  may  make 
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it  a  condition,  as  between  him  and  the  other  parties,  that 
he  is  only  to  be  answerable  for  the  payment  of  the  debt  by 
those  who  have  ao-rced  to  become  liable  therefor  before  him. 

o 

When  a  debtor  gives  a  bond  to  secure  a  debt,  and  two 
sureties  join,  and  the  condition  is  that  the  bond  shall  be  void 
on  the  payment  of  a  certain  sum  and  interest  on  a  certain 
day.  After  the  bond  is  forfeited  the  debtor  applies  to  the 
obligee  of  the  bond  to  allow  him  three  months  longer  to 
pay  the  debt,  and  gives  his  promissory  note  for  the  amount, 
including  the  interest.  At  the  expiration  of  the  three 
months,  if  the  parties  were  sued  on  the  bond,  the  sureties 
could  set  up  by  way  of  equitable  defence,  that  time  had  been 
given  to  the  principal.  That  defence  could  not  have  been 
set  up  at  law,  for  the  note  could  not  bo  considered  as  vary- 
ing the  terms  of  the  bond  under  seal.  I  apprehend  that  in 
equity  it  would  not  be  permitted  to  shew  that  the  parties  did 
not  intend  to  release  the  sureties,  and  though,  as  stated  by 
James,  L.  J.  in  Whiting  v.  Burke^lu.  R.  6  Ch.  App.  345,  "the 
giving  of  time  usually  operates  in  favor  of  the  sureties,"  yet 
the  sureties  would  be  wholly  released.  But  if,  at  the  time 
of  talyng  the  note,  the  obligee  of  the  bond  had  reserved  his 
remedies  against  the  sureties,  then  he  could  have  held  them 
liable.  The  intention  of  the  parties  would  not  be  allowed  to 
prevail  in  that  case,  because  there  was  not  an  express  under- 
standing that  the  party  should  be  allowed  to  enforce  the  right 
he  thought  he  could  enforce.  So  here  if  the  defendant  had 
stipulated,  when  he  endorsed,  that  he  did  so  as  surety  only 
to  be  bound  lo  pay  in  case  the  maker  and  endorser  did  not 
pay,  which  probably  was  his  intention,  then  he  would  not  be 
liable  to  contribution  ;  but  not  having  taken  that  precaution, 
has  he  not  lost  his  right  ? 

If  my  learned  brothers,  who  are  more  familiar  with  the 
rules  and  practice  in  equity,  entertained  a  decided  opinion 
that  the  position  in  which  the  names  of  the  parties  are  placed 
on  the  note  may  be  considered  as  indicating  liabilities  and 
intentions,  and  would  justify  the  conclusion  that  the  last 
endorser  only  intended  to  be  bound  that  the  former  parties 
on  the  note  would  pay,  in  the  absence  of  evidence  to  shew 
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an  intention  to  become  a  mere  surety  for  the  party  primarily 
liable,  then,  as  I  think,  that  would  accord  with  what  the 
parties  themselves  understood  at  the  time,  I  would  be  willing 
to  concur  in  entering  a  nonsuit,  or  a  new  trial,  that  the  mat- 
ter might  be  submitted  to  a  jury  in  the  view  suggested. 

I  fear,  however,  this  would  in  fuct  be  overruling  ReynoldB 
V.  Wheeler^  the  judgment  in  that  case  having  been  given  by 
such  an  eminent  Judge  as  Chief  Justice  Erie,  and  concurred 
in  by  so  able  and  experienced  a  Judge  as  Mr.  Justice 
Williams,  and  when  Mr.  Justice  Byles  was  present  at  the 
argument,  his  authority  in  all  matters  relating  to  bills  of 
exchange  and  promissory  notes  being  considered  generally 
as  conclusive. 

The  cases  referred  to,  shewing  the  Courts  enforced  the 
rights  between  the  parties  according  as  the  names  stood  on 
the  accommodation  bills,  decided  in  the  common  law  Courts, 
can  hardly  be  considered  as  binding,  since  the  decisions  that 
have  since  taken  place  on  the  equitable  defence,  that  as  be- 
tween the  parties  to  the  bill  the  real  transaction  will  be 
looked  at,  and  not  the  mere  formal  parts  of  the  instrument. 

The  high  authority  of  Chief  Justice  Marshall  wojild  give 
weight  to  any  opinion  expressed  by  him,  but  some  of  the 
views  presented  by  the  report  of  the  case  in  3  Peters  470, 
would  not  now  be  held  to  be  good  law. 

The  learned  Chief  Justice  in  that  case  said,  ''Co-sureties 
are  bound  to  contribute  equally  to  the  debt  they  have  jointly 
undertaken  to  pay ;  but  the  undertaking  must  be  joint,  not 
separate  and  successive.  Magruder  and  McDonald  might 
have  become  joint  endorsers.  Their  promise  might  have 
been  a  joint  promise.  In  that  event  each  would  have  been 
liable  to  the  other  for  a  moiety.  But  their  promise  is  not 
joint.  They  have  endorsed  separately  and  successively,  in 
the  usual  mode.  No  contract,  no  communication,  has  taken 
place  between  them,  which  might  vary  the  legal  liabilities 
these  indorsements  are  known  to  create.  Those  legal 
liabilities  therefore  remain  in  full  force."  He  adds,  refer- 
ring to  Bering  v.  Earl  of  Winchelsea,  1  Cox,  18,  W. 
&  T.  L.  C.  4th  ed.,  vol.  i.,  100,  There,  "the  parties  were 
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equally  bound,  were  equally  sureties  for  the  same  purpose, 
and  were  equally  liable  for  the  same  debt.  Neither  had  any 
claim  upon  the  other  superior  to  what  the  other  had  upon 
him.  The  parties  stood  in  the  same  relation,  not  only  to  the 
Crown,  to  whom  they  were  all  responsible,  and  to  the  person 
for  whom  they  were  sureties,  but  to  each  other.  Under 
these  circumstances  contribution  may  well  be  decreed  ex 
equalijure.  But,  in  the  case  at  bar,  the  parties  do  not  stand 
in  the  same  relation  to  each  other.  The  second  endorser 
gives  his  name  on  the  faith  of  the  first  endorser  as  well  as  of 
the  maker.  The  first  endorser  gives  his  name  on  the  faith  of 
the  maker  only.  Unquestionably  these  liabilities  may  be 
changed  by  contract,  but  no  contract  existing  between  these 
parties,  it  is  not  a  case  to  which  the  principle  of  contribu- 
bution  applies." 

The  language  above  quoted,  that,  "  co-sureties  are  bound 
to  contribute  equally  to  the  debt  ihey  have  yozwf^?/ under- 
taken to  pay,  hut  the  iindei'taldng  must  he  joint,  not 
separate  and  successive,'*  we»  cannot  consider  as  laying 
down  the  proper  rule  of  law  which  now  prevails.  The 
case  of  Whiting  v.  Burke,  L.  R.  10  Eq.  539  in  appeal,  L. 
R.  6  Ch.  App.  342,  before  referred  to,  shews  clearly  that 
the  undertaking  need  not  be  joint,  the  true  rule  being,  are 
the  parties  sureties  for  the  same  debt  ? 

The  concluding  paragraph  assumes,  as  a  matter  of  fact, 
unless  changed  by  contract,  that  the  first  endorser  gives  his 
name  on  the  faith  of  the  maker  only.  The  plaintiff  contends 
that  the  rule  deducible  from  the  late  cases  referred  to  is, 
that  for  whatever  reason  he  becomes  a  surety,  the  very 
nature  of  his  undertaking  is  that  he  shall  be  equal  with  any 
other  surety  for  the  same  debt,  unless  the  party  becoming 
such  further  surety  shall  limit  his  liability  as  a  part  of  his 
contract  on  becoming  such  surety. 

The  judgment  in  McDonald  v.  Magruder  just  reverses 
this  position.  It  stales  that  the  liabil'ties  might  be  changed  by 
contract,  but  as  there  was  no  contract  existing  between 
the  parties,  it  was  not  a  case  to  which  the  principle  of  con* 
tribution  would  apply. 
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It  seems  to  me  that  the  judgment  referred  to  proceeds  on 
the  ground  that  contribution  is  the  result  of  contract  either 
express  or  implied,  whereas  the  rule  in  equity  is  based  on 
the  principle  that  parties  who  are  in  fact  sureties  for  the 
same  debt,  are  from  that  fact  alone  bound  to  contribute, 
though  they  may  not  know  there  is  another  surety. 

That  the  position  in  which  the  names  stand  on  the  note  it- 
self is  of  no  consequence,  as  between  the  parties,  seems  now 
to  be  well  settled  by  numerous  decisions. 

On  referring  to  the  case  of  Reynolds  v.  Wheeler,  as 
reported  in  the  Law  Journal,  it  would  appear  that  Reynolds 
declined  accepting  the  bill  in  the  first  instance  unless 
Wheeler  would  also  be  a  party  to  it,  and  the  fact  of  their 
being  sureties  for  the  debt  would  seem  to  be  more  clearly 
established  than  that  Wheeler  had  merely  endorsed  paper  on 
which  Reynolds  was  a  prior  party.  .  That  report  of  the  case, 
however,  is  not  reconcilable  with  the  language  used  in  the 
argument,  10  C-  B.  N.  S.  561,  by  Bovill,  Q,  C,  afterwards 
Chief  Justice  Bovill.  He  said,  "When  Reynolds  accepted  the 
first  bill,  he  did  so  without  any  reliance  upon  the  joint- 
suretyship  of  Wheeler,  which  at  that  time  was  not  contem- 
plated." 

The  report  of  the  case  in  4  L.  T.  N.  S.  472,  states  the 
facts  somewhat  differently.  There  it  is  stated  that  Cheeseman 
requested  both  Reynolds  and  Wheeler  to  lend  him  their 
names  to  a  bill  for  X150,  stating  to  the  defendant  that  if  he 
would  sign  it,  he  would  get  the  plaintiff's  signature,  and 
he  made  the  same  representation  to  the  plaintiff ;  they 
accordingly  signed  it,  the  plaintiff  accepting  and  defendant 
endorsing,  and  Cheeseman  drawing  it. 

In  giving  judgment,  Erie,  C.  J.  said,  "As  the  plaintiff  and 
defendant  stood  in  the  same  relationship  as  sureties  on  the 
second  instrument,  one  of  them  has  a  right  of  contribution 
from  the  other." 

Under  ordinary  circumstances,  the  case  as  reported  in  the 
regular  Reports  would  be  recognized  as  the  binding  Report. 
But  the  whole  report  taken  together  is  not  very  clear,  and 
although  decided  twelve  years  ago  or  more,  there  is  no 
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reported  case  since  that  I  have  met  with  referring  to  that 
case,  so  that  there  is  really  no  confirmation  of  it.  The  Law 
Journal  Reports  have  generally  been  favorably  spoken  of, 
both  by  the  profession  and  the  bench. 

I  supposed  that  the  rigid  rule  in  equity  was,  that  the  moment 
it  was  shewn  that  the  person  endorsing  a  note  became  so  at 
the  request  and  for  the  accommodation  of  the  maker,  no 
matter  how  many  persons  became  endorsers  at  such  request, 
nor  in  what  order  their  names  stood  on  the  bill,  they  were  in 
fact  sureties  for  the  same  debt  to  the  holder,  and  if  one  paid 
he  could  sue  the  other  accommodation  endorsers  as  co-sure- 
ties; that  this  rule,  however,  could  always  be  varied  by  the 
express  stipulation  of  the  party  who  became  endorser,  that 
Ije  in  fact  endorsed  as  a  sub-surety. 

My  learned  brothers,  who  are  more  familiar  with  equity 
than  I  am,  seem  to  have  no  doubt  that  the  position  in  which 
the  names  of  parties  are  placed  on  the  note,  when  the  indor- 
sation is  made  after  the  maker  and  endorser  have  become  par- 
ties to  it,  may  be  considered  as  indicating  the  intent  of  the 
last  endorser  to  hold  the  prior  endorsers  liable  to  him,  though 
he  does  endorse  at  the  request  of  the  maker  of  the  note. 
Reynolds  v.  Wheeler,  as  reported  in  10  C.  B.  N.  S.  561, 
would  shew  a  case  decided  where  the  facts  would  contradict 
the  view  presented  by  my  brother  Judges  of  the  Court  of 
Chancery  here.  But  if  the  report  of  that  case  cannot  be 
relied  on,  I  will,  as  I  have  already  intimated,  concur  in  a 
judgment  in  favor  of  the  defendant,  as  I  believe  at 
the  time  he  endorsed,  both  he  and  the  maker  of  the  note 
believed  that  he  would  have  his  remedy  against  lanson, 
the  first  endorser,  if  he  was  compelled  to  pay  it,  and  I  have 
no  reason  to  suppose  lanson  believed  he  could  have  contri- 
bution from  Paxton,  or  that  he  would  not  be  liable  to  the 
latter  if  he  took  up  the  note,  until  long  after  the  notes  had 
become  endorsed  by  both  of  them. 

I  think,  at  the  time  the  endorsation  was  made  all  parties 
supposed  they  would  be  liable  to  pay  in  the  order  in  which 
they  stood  on  the  note,  and  unless  there  is  some  absolute 
rule  to  compel  a  contrary  decision,  it  would  seem  only  justice 
to  carry  out  the  intention  of  the  parties. 
58-~V0L.  XXIII  CP. 
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On  the  whole,  considering  Reynolds  v.  Wheeler,  by  the  dif- 
ferent reports  of  the  case,  as  not  expressly  deciding  the 
point  raised  in  this  case,  I  am  willing  to  concur  in  reversing 
the  judgment  in  this  case,  and  directing  a  nonsuit  in  the 
Court  below. 

Since  writing  the  above  I  have  referred  to  the  report  of 
Reynolds  v.  Wheeler,  in  the  Jurist,  and  from  the  facts  stated 
in  that  case  I  do  not  consider  we  are  in  any  way  interfering 
with  the  real  grounds  on  which  Reynolds  v.  Wheeler  was 
decided,  and  have  therefore  less  hesitation  in  agreeing  that 
the  rule  in  the  Court  below  should  bo  made  absolute  to  enter 
a  nonsuit. 

Spragge,  C. — I  agree  with  the  learned  Chief  Justice  of 
Appeal,  that  so  long  as  the  piece  of  paper  in  question,  with 
the  signatures  upon  it  of  Paul,  of  lanson,  and  of  Paxton, 
remained  in  the  hands  of  Paul  it  created  no  legal  liability ; 
but  I  cannot  agree  in  the  conclusion  that  the  learned  Chief 
Justice  drawls  from  it.  I  confess  myself,  indeed,  unable  to 
see  that  it  proves  anything.  When  the  note  .was  discounted 
the  fact  of  the  advance  of  money  gave  vitality  to  it,  and 
liabilities  were  created  in  favour  of  the  bank  which  dis- 
counted the  paper,  and  also  between  the  parties  themselves^ 
and  we  must  look  at  the  paper  to  see  what  those  liabilities 
were. 

So  far  as  is  shewn  by  the  paper  itself,  the  liability  of  the 
parties  as  between  themselves  was,  that  the  maker  was 
liable  to  both  the  indorsers  to  pay  the  whole  note,  and  the 
first  indorser  was  liable  to  the  second  also  to  pay  the  whole 
note.    That  is  what  is  imported  by  the  paper  itself 

When  extraneous  evidence  is  admitted  to  shew  that  the 
first  as  well  as  the  second  indorser  is  a  surety  for  the  maker, 
it  is  still  proper  to  look  at  the  paper  to  see  what,  if  any 
contract,  it  evidences  between  the  parties.  It  would  be  a 
fallacy  to  conclude  that  because  each  of  the  indorsers  is  a 
surety  they  are  therefore  co-sureties.  Each  may  be  a 
surety  to  a  third  person^  and  yet  it  may  be  a  case,  not 
of  joint,  buj  of  successive  suretyship,  the  one  surety  hav- 
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ing  his  remedy  against  the  other ;  and  we  must  look  at  the 
document  to  which  they  are  both  parties,  to  see  how  this  is. 

Looking  at  the  document  itself,  I  should,  if  this  were  a 
case  of  first  impression,  have  placed  upon  it  the  same  con- 
struction as  was  placed  upon  a  similar  document  by  Chief 
iTusticc  Marshall  in  McDonald  v.  Mar/ritder,  3  Peters  470. 
After  observing  upon  the  rule  that  co-sureties  must  contri- 
bute, and  that  it  is  unquestionably  sound,  he  observes  "But 
the  undertaking  must  be  joint,  not  separate  and  successive. 
Magruder  an^l  McDonald  might  have  become  joint  indorsers. 
Their  promise  might  have  been  a  joint  promise.  In  that 
event  each  would  have  been  liable  to  the  other  for  a 
moiety.  But  their  promise  is  not  joint.  They  have 
indoi"i*ed  separately  and  successively,  in  the  usual  mode." 
And,  distinguishing  the  case  in  judgment  from  Bering 
V.  Earl  of  Winchdsea,  1  Cox  318,  W.  &  T.  L.  C, 
4th  ed.,  vol.  i.,  p.  100,  he  adds,  "  But,  in  the  case  at  bar, 
the  parties  do  not  stand  in  the  same  relation  to  each  other. 
The  second  indorser  gives  his  name  on  the  faith  of  the  first 
indorser  as  well  as  of  the  maker.  The  first  indorser  gives  his 
name  on  the  faith  of  the  maker  only."  And  the  learned 
Chief  Justice  of  the  Common  Pleas,  by  whom  the  judgment 
in  the  Court  below  was  delivered,  says  in  effect,  that  this 
is  "  the  almost  universal  understanding  and  practice  of  the 
business  public,"  and  in  this  I  have  no  doubt  that  he  is  quite 
correct ;  for  it  is  perfectly  intelligible  that  it  should  be  so. 
It  is  unquestionably  so  where  parties  put  their  names  to 
paper  which  is  not  accommodation  paper,  and  they  natu- 
rally understand  their  rights  and  liabilities  betv/een  them- 
selves to  be  the  same  where  it  is  accommodation  paper. 
They  understand  and  mean  suretyship,  but  successive 
suretyship,  as  described  by  Chief  Justice  Marshall. 

The  difficulty  in  my  mind  is  created  by  the  case  of  Rey- 
nolds V.  Wheeler,  10  C.  B.  N.  S.  561,  referred  to  in  the 
judgment.  It  appears  indeed  to  have  been  decided  partly 
upon  the  circumstances.  In  the  report  of  the  case  in  the 
Jurist,  7  Jur.  N.  S.  1290,  it  is  stated  that  Cheeseman,  the 
principal  debtor,  requested  each  of  the  indorsers  individually 


460 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


to  accommodate  him  with  his  name,  stating  to  each,  that  if 
he  would  sign  the  bill,  he,  Cheeseman,  could  get  the  other's 
signature  to  it,  and  they  accordingly  agreed  and  signed  the 
bill,  and  Cheeseman  gave  to  each  a  memorandum  stating 
that  it  was  for  his  accommodation  ;  and  it  was  stated  in 
argument  and  not  denied,  that  each  knew  that  the  other 
had  such  memorandum.  In  another  passage  he  speaks  of 
"  the  fficts  established  in  evidence."  And  it  was,  I  suppose, 
upon  these  facts  that  Mr.  Justice  Williams  said  he  thought 
there  was  evidence  from  which  it  might  be  implied  upon 
the  part  of  the  plaintiff  that  he  had  a  right  to  call  on  his 
co-surety  for  contribution,  adding  that  he  certainly  had 
great  difficulty  in  such  cases  in  seeing  how  there  can  be 
any  implied  contract.  In  the  report  in  the  Law  Journal, 
30  L.  J.  N.  S.  C.  P.  350,  it  is  stated  that  the  plaintiff 
refused  to  be  a  party  to  the  bill,  unless  the  defendant  also 
put  his  name  to  it. 

Apart,  however,  from  these  observations  of  Mr.  Justice 
Williams,  the  judgment  of  the  Court  seems  to  have  pro- 
ceeded broadly  upon  the  plaintiff  and  defendant  being,  as 
they  are  styled  in  the  judgments,  co-sureties,  the  sub- 
stance of  the  transaction  being,  as  put  by  the  Chief  Justice^ 
that  Cheeseman  applied  to  them  to  become  sureties  for  him 
in  raising  money,  and  that  the  shape  of  the  instrument  was 
only  the  machinery  by  which  it  was  effected.  The  obser- 
vations of  the  other  Judges  of  the  Court,  Byles  and  Willes, 
J  J.,  are  not  given  in  either  of  the  reports.  It  is  only  stated 
that  they  concurred.  If  they  had  thought  that  the  case 
rested  upon  any  special  circumstances  given  in  evidence,  I 
assume  that  they  would  have  said  so. 

If  McDonald  v.  Magruder  had  been  decided  by  any  one 
of  the  English  Courts,  the  authority  of  w^hich  would  be 
binding  upon  us,  so  that  there  would  be  a  conflict  of  au- 
thority in  the  English  Courts,  we  should  feel  at  liberty  to 
prefer  the  one  which  appeared  to  us  most  consonant  to 
principle  and  reason  ;  and  for  myself  I  should  not  hesitate 
to  foUow  McDonald  v.  Magruder.  As  it  is  we  have  the 
authority  of  an  English  case,  which  is  binding  upon  us. 
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unless  distinguishcable  in  principle  or  in  its  circumstances. 
The  case  was  nob  decided  upon  its  circumstances,  but 
broadly  upon  this,  that  as  between  sureties  upon  accom- 
modation paper,  their  being  sureties  gives  a  right  to  con- 
tribution, and  that  the  shape  of  the  instrument  and  the 
position  of  their  names  is  immaterial;  that  was  the  ratio 
decidendi  in  that  case,  and  in  that  way  it  applies  to  the 
case  in  judgment.  If  I  could  think  that  the  learned  Chief 
J ustice  in  that  case  designated  the  sureties  as  co-sureties  by 
reason  of  what  appeared  in  evidence,  I  would  gladly  do  so, 
but  I  understand  him  to  use  the  term  simply  from  what 
he  calls  the  substance  of  the  transaction,  a  man  in  want  of 
money  applying  to  friends  to  lend  him  their  names  in  order 
to  obtain  it,  and  they  agreeing  to  his  request. 
^  Individually  my  opinion  would  be,  that  such  a  transac- 
tion would  not  import  a  contract  of  contribution,  but  rather 
a  contract  of  indemnity.  I  say  "  contract,"  because  we  are 
dealing  with  a  common  law  case,  and  I  cannot  but  share 
the  difficulty  expressed  by  Mr.  Justice  Williams,  in  seeing 
how  a  contract  is  made  out  on  the  part  of  a  subsequent 
indorser  to  share  in  making  good  the  loss  sustained  by  a 
prior  indorser.  Such  a  transaction  being  held  to  be  a  con- 
tract for  contribution  is,  as  it  seems  to  me,  an  arbitrary 
construction  put  upon  it,  not  indicated  by  the  terms  of  the 
instrument  itself,  but  founded  upon  the  equity  for  contri- 
bution among  co-sureties. 

Mr.  Justice  Williams  i-efers  to  the  language  of  Lord 
Wensleydale  in  Kemp  v.  Finden,  12  M.  &  W.  421,  referring 
to  CraytJiorne  v.  Bwinhurne,  14  Ves,  164,  that  "the  right 
of  a  surety  to  call  upon  his  co-surety  for  contribution  is 
treated  by  Lord  Eldon  as  depending  rather  upon  a  principle 
of  equity  than  upon  contract,  unless  in  this  sense,  that  a 
contract  may  be  inferred  upon  the  implied  knowledge  by 
all  persons  of  that  principle."  This  knowledge  may  be 
implied  in  regard  to  the  general  rule  as  to  contribution,  but 
it  cannot,  I  apprehend,  be  implied  to  the  extent  to  which 
it  is  carried  in  Reynolds  v.  Wheeler,  i.  e.,  that  it  reverses 
what  would  otherwise  be  interpreted  as  the  contract  be- 
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I  shall  be  glad  if  a  majority  of  this  Court  can  see  their 
way  to  distinguish  this  case  from  Reynolds  v.  Wheeler.  I 
am  obliged  to  say,  that  looking  at  the  principle  of  the 
decision  as  expressed  in  the  judgments  delivered,  I  cannot 
see  my  way  to  distinguish  it.  It  may  possibly  be  regarded 
as  one  of  those  cases  which  are  only  to  be  followed  when 
the  circumstances  are  precisely  the  same.  I  cannot  help 
dissenting  from  the  reasoning  upon  which  it  appears  to  me 
to  proceed,  and  therefore  shall  content  myself  with  expres- 
sing the  doubt,  which  I  cannot  but  entertain,  whether  this 
case  is  in  principle  distinguishable  from  it. 

I  do  not  dissent  from  the  opinion  of  the  majority  of  the 
Court.  The  inclination  of  my  opinion  is,  rather  to  agree 
with  them,  though  I  confess  with  some  hesitation  and 
doubt. 

Wilson,  J. — There  was  here,  from  the  finding  of  the 
jury,  a  suretyship,  in  fact,  by  the  plaintiff  and  the  defend- 
ant, for  Paul,  the  maker  of  the  note. 

I  think  it  may  reasonably  be  inferred  that  the  defendant 
knew  of  the  plaintiff's  relation  of  surety  for  Paul,  at  the 
time  the  defendant  indorsed,  although  the  defendant  says 
he  thought  Paul  and  the  plaintiff  were  in  partnership  at 
the  time. 

Whether  the  defendant  knew  the  plaintiff  was  a  surety 
or  not  seems  to  be  of  no  consequence.  It  is  sufficient  to 
create  a  liability  on  the  defendant,  that  the  plaintiff  was 
in  truth  a  surety. 

The  moment  it  is  settled  that  the  position  and  rights  of 
a  surety  are  not  founded  upon  contract,  but  on  general 
equity,  and  on  equality  of  burden  and  benefit,  and  that  a 
surety  on  paying  the  debt  is  entitled  to  receive  from  the 
creditor  all  the  securities  he  holds,  whether  he  has  a  know- 
ledge of  the  creditor  holding  securities  or  not,  there  is  an 
end  of  the  case. 

The  moment  the  defendant  became  liable  for  the  princi-> 
pal  debtor  to  the  creditor,  and  upon  a  consideration  between 
him  and  the  debtor,  and  certainly  upon  no  consideration  , 
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between  him  and  lanson,  it  seems  not  inequitable  he 
should  be  in  no  better  position,  with  respect  to  the  debtor, 
than  another  who  is  placed  in  the  like  situation  as  himself 
with  respect  to  the  debtor. 

If  he  had  known  the  plaintiff  was  a  mere  surety,  it  can- 
not be  said  it  would  be  inequitable  he  should  share  the 
liability  with  the  defendant. 

That  he  did  not  mean  to  divide  that  liability  with  the 
plaintiff,  and  that  he  thought  he  was  not  doing  so,  by  rea- 
son of  his  endorsation  following  after  that  of  the  plaintiff, 
is  merely  to  say  he  did  not  know  the  law,  or  the  efiect  of 
what  he  was  doing ;  but  that  is  no  excuse,  either  in  law  or 
in  equity. 

He  acted  voluntarily,  though  ignorantly.  He  asked  for 
no  information.  He  was  misled  by  no  one.  He  bargained 
for  nothing.  And  what  he  has  done  has  cast  upon  him  a 
responsibility  for  the  whole  debt  for  the  debtor,  with  such 
rights  as  he  may  be  able  to  enforce  as  between  himself,  the 
debtor,  and  the  plaintiff. 

How  often  has  it  been  held  the  creditor  had  discharged 
the  surety  by  dealing  with  the  principal  without  the  surety's 
consent,  w^hen  the  creditor  had  ud  such  knowledge  or  inten- 
tion. 

If  the  principal  be  in  truth  the  drawer  of  a  bill  of  ex- 
change, and  the  holder  of  it  give  him  time,  that  will  dis- 
charge the  acceptor  who  is  in  fact  a  surety  onl}^ 

The  position  in  which  parties  are  upon  a  bill  or  note 
makes  no  difference ;  it  is  their  real  order  and  liability  that 
are  to  be  considered :  Oriental  Financial  Corporation  v. 
Overend,  Gitrney  <j&  Co.,  L.  R.  7  Ch.  App.  142 ;  Gray  v. 
Seckham,  L.  R.  7  Ch.  App.  680. 

So  was  it  of  no  moment  whether  the  plaintiff  or  defend- 
ant were  first  or  last,  as  endorsers.  The  enquiry  is,  what 
was  their  true  position  and  character,  and  when  that  has 
been  determined,  their  rights  and  liabilities  must  be  settled 
accordingly.  The  case  of  Whiting  v.  BurJce,  L.  R.  10  Eq. 
539,  L.  R.  6  Ch.  App.  342,  is  very  applicable  here,  as  well 
as  the  case  of  Reynolds  v.  Wheeler,  10  C.  B.  N.  S.  561^ 
7  Jur.  N.  S.  1290. 
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I  admit  that  the  decision  in  this  country  may  be  a  sur- 
prise to  the  defendant,  and  to  many  others  who  have  en- 
dorsed as  he  has  done,  but  the  same  may  be  said  of  many 
other  equitable  doctrines  that  have  not  operated  so  equally 
as  this  one. 

I  think  the  appeal  should  be  dismissed. 

Strong,  V.  C. — The  rule  of  equity  established  by  the 
well-known  leading  case  of  Bering  v.  Earl  of  Winchelsea^  1 
Cox,  318,  that  sureties  for  the  same  debt  are  entitled  to 
contribution,  though  there  was  no  privity  of  contract  be- 
tween them,  and  even  though  they  contracted  in  ignorance 
of  each  other's  liability,  in  no  way  prevents  a  person  who  con- 
tracts as  a  surety  from  limiting  his  liability  to  the  case  of 
the  default,  not  only  of  the  principal  debtor,  but  also'bf  ano- 
ther surety ;  and  parol  evidence  is  always  admissible  to  es- 
tablish such  a  secondary  liability  :  CmyUiorne  v.  Sivinhurne, 
14  Yes.  169. 

In  this  case  there  is,  as  there  could  have  been,  no  question 
raised  as  to  the  existence  of  these  rules  as  well  established 
principles  of  equity.  The  difficulty  which  arises  is  as  to 
their  application  to  the  facts  in  evidence. 

In  order  to  enable  the  plaintiff  to  receive  contribution 
from  the  defendant,  he  must  establish  as  the  very  foundation 
of  his  case  the  fact,  not  merely  that  both  were  sureties  for 
the  same  debt  and  for  the  same  person,  but  co-suretyship. 

The  principal  evidence  of  this  which  the  plaintiff  brings 
forward,  is  the  promissory  note  endorsed  by  himself  in  the 
first  place,  and  by  the  defendant  secondly,  for  the  accom- 
modation of  the  maker,  Paul. 

Can  it  be  said  that  this,  by  itself,  establishes  co-surety- 
ship ? 

I  am  of  opinion  that  it  cannot.  It  is  true  that  at  the  time 
both  parties  endorsed  the  note  in  question  it  was  not  a  pro- 
missory note,  and  was  not  by  their  endorsement  made  a  valid 
or  binding  instrument;  but  as  soon  as  it  had  been  issued  or 
delivered  by  the  maker  to  the  Bank,  it  became  binding,  and 
thenceforward  the  parties  to  it  must  be  considered,  as  re- 
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gards  all  persons,  as  having  entered  into  that  contract  which 
the  law  implies  from  the  fact  of  endorsing.  Then  the  legal 
implication  from  the  defendant's  endorsement  was  that  he 
would  pay  in  case  the  maker  and  the  plaintiff,  as  prior  endor- 
sers, should  make  default.  And  this  is  the  only  contract  to 
be  gathered  from  the  production  of  the  promissory  nole, 
which,  if  fky  deduction  is  correct,  is  therefore  insufficient  to 
support  the  plaintiff's  case.  Had  Paul,  instead  of  adopting 
the  course  of  an  accommodation  note,  borrowed  money  on 
the  suretyship  of  the  plaintiff"  and  defendant,  expressed  in 
the  form  of  guarantees,  and  had  the  defendant's  guarantee 
been  to  pay  only  in  case  of  the  default  of  Paul,  and  lanson 
also,  there  would  have  been  no  doubt  but  that  he  would  have 
been  a  secondary  surety  merely,  and  not  liable  to  contribu- 
tion. I  am  unable  to  see  what  difference  there  is  between 
the  supposed  case  and  that  before  the  Court. 

The  same  question  was  before  the  Supreme  Court  of  the 
United  States  in  two  cases  :  McDonald  v.  Magruder,  3 
Peters  470  ;  and  McCarty  v.  Roots,  21  Howard  437  ;  and  in 
both  it  was  held  that  the  successive  endorsers  of  a  promis- 
sory note  are  not  to  be  regarded  as  co-sureties,  and  in  that 
character  liable  to  contribution,  merely  on  proof  that  the 
note  was  made  for  the  accommodation  of  the  maker.  The 
reasoning  of  the  Court  was,  that  the  parties  must  be  under- 
stood as  having  entered  into  a  contract  of  suretyship  in  the 
terms  which  the  law  infers  from  the  mere  fact  of  endorse- 
ment, the  instrument  being  in  the  hands  of  a  bond  fide  holder 
for  value. 

Parol  evidence  is  of  course  admissible  to  shew  that  the 
endorsers  contracted  as  co-sureties,  and  that  their  liability 
to  each  other  as  such  was  intended  not  to  be  controlled  by 
the  form  of  the  instrument.  There  is,  however,  an  entire 
absence  of  such  proof. 

The  evidence  establishes  that  lanson  having  first  endorsed 
the  note,  Paxton  was  afterwards  asked  to  endorse  it,  in  con- 
sequence of  the  demand  of  the  Bank  manager  for  further 
security  before  making  the  discount.  The  parol  evidence, 
therefore,  does  not  carry  the  plaintiff's  case  any  higher  than 
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the  mere  production  of  the  note  and  the  proof  of  the  accom- 
modation character  of  the  transaction  carried  it. 

If  the  plaintiff  is  entitled  to  contribution,  it  can  therefore 
only  be  on  the  principle  that  every  party  to  an  accommoda- 
tion bill  or  note,  in  the  character  of  a  surety,  is  necessarily 
a  co-surety  with  all  other  parties  to  the  same  instrument 
who  become  such  as  sureties,  without  regard  to  #e  order  of 
liability  on  the  security  itself,  and  independently  of  any 
parol  evidence  shewing  that  the  real  contract  was  that  of 
co-suretyship,  and  that  the  form  of  the  instrument  was  not 
intended  to  control  the  liability. 

I  am  of  opinion  that  this  is  not  so,  for  the  reason  already 
stated,  that  the  last  endorser,  in  the  absence  of  evidence 
other  than  the  note,  must  be  considered  as  contracting  in  the 
terms  which  the  law  implies  from  the  endorsementy  namely, 
to  pay  in  default  of  prior  parties. 

It  is  said,  however,  that  authority  is  against  this  view, 
and  Reynolds  v.  Wheeler,  in  10  C.  B.  N.  S.  561,  30  L.  J. 
N.  S.  C.  P.  350,  7  Jur.  N.  S.  1290,  and  in  4  L.  T.  N.  S. 
472,  is  strongly  relied  on  as  establishing  the  contrary. 

After  having  carefully  perused  this  case,  which  is  less 
fully  reported  in  the  Common  Bench  Reports  than  in  the 
other  reports  mentioned,  I  come  to  the  conclusion  that  it 
does  not  conflict  with  the  case  in  3  Peters,  469. 

In  the  report  in  the  Law  Journal  we  find  it  distinctly 
stated  that  the  plaintiff  and  defendant  had  agreed  to  become 
sureties  for  Cheeseman  before  any  bill  was  drawn,  and  that, 
in  the  judgment  of  the  Court,  the  bill  is  spoken  of  as  the 
"machinery"  adopted  by  the  parties  to  carry  into  effect  a 
previously  concluded  agreement. 

In  the  report  of  the  case  in  the  Jurist,  it  is  said  that 
Cheeseman,  when  he  applied  to  Reynolds  and  Wheeler, 
stated  to  each  of  them,  "  that  if  he  would  sign  he  (Cheese- 
man) could  get  the  other's  signature." 

And  the  report  in  the  Law  Times  is  to  the  same  effect. 

The  arguments  of  counsel  in  the  Jurist  and  Law  Journal 
also  indicate  that  there  was  some  contract  between  the  par- 
ties altogether  collateral  to  the  Bill  of  Exchange,  which  is 


lANSON  V.  PAXtOlT. 


467 


treated  as  having  been  a  mere  device  for  the  purpose  of 
carrying  into  effect  some  previously-concluded  arrangement. 
But  if  the  statement  of  facts  in  the  Jurist  is  to  be  received  as 
correct,  it  shews  in  the  clearest  possible  manner  that 
Wheeler,  the  defendant,  agreed  to  become  a  co-surety  with 
Reynolds ;  he  was  told,  it  is  said,  by  Cheeseman,  the  princi- 
pal, that  Reynolds  would  sign  if  he,  Wheeler,  would.  What 
object  could  Reynolds,  who  was  the  acceptor,  have  had  in 
stipulating  that  Wheeler  should,  as  indorser,  sign,  unless  it 
was  with  a  view  to  contribution  from  him  in  the  event  of  the 
principal's  default  ?  Reynolds  accepted  the  first  bill  on  the 
faith  of  Wheeler's  endorsing  it,  and  Wheeler  endorses  it, 
knowing  that  Reynolds's  acceptance  has  been  altogether  de- 
pendent on  his  endorsing  it. 

I  think  this  was  very  strong  evidence  to  shew  that  the  par- 
ties expressly  contracted  as  co-sureties  intending  to  be  equally 
liable,  and  that  it  was  understood  that  the  form  of  the  bill 
was  not  to  regulate  their  liability. 

I  cannot  consider  that  case  as  governing  the  present.  To 
make  it  so  it  would  be  requisite  to  shew  here  that  lanson  had 
endorsed  on  the  faith  of  Paxton  endorsing:  after  him.  So 
far  from  there  having  been  any  evidence  of  such  a  reliance, 
it  does  not  appear  that  lanson,  when  he  endorsed,  contem- 
plated Paxton's  ever  becoming  a  party  to  the  note. 

As  to  the  authorities  in  the  Court  of  Chancery,  referred 
to  in  the  judgment  of  the  Court  below,  it  appears  that  in 
CUpperton  v.  Spettigue,  15  Grant  269,  there  was  some  evi- 
dence to  shew  that  the  order  of  endorsement  was  not  always 
the  same  and  was  a  matter  of  indifference  to  the  sureties, 
which  may  have  been  considered  by  Chancellor  YanKough- 
net  as  sufiicient  to  warrant  the  inference  of  co-suretyahip. 
Having  been  counsel  in  that  case,  I  am  able  to  say  that  the 
point  now  sub  judiee  was  expressly  raised  in  argument  by  the 
defendant's  counsel.  I  think,  however,  it  is  to  be  inferred 
from  the  judgment  that  the  Chancellor  proceeded  on  some- 
thing beyond  the  mere  production  of  the  instruments  and 
evidence  that  they  were  accommodation  notes. 

CocJchurn  v.  Johnson,  15  Grant  577,  goes,  however,  the 
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full  length  contended  for  by  the  plaintiff  here,  and  it  is  of 
course  impossible  to  decide  against  the  right  of  contribution 
in  the  present  case  without  displacing  the  authority  of  that 
decision.  It  must,  however,  be  remarked,  that  the  attention 
of  the  Chancellor  does  not  seem  to  have  been  called  to  the 
cases  in  the  Supreme  Court  of  the  United  States,  nor  to  the 
different  and  varying  reports  of  Reynolds  v.  Wheeler. 

My  own  dictum  in  the  case  of  Mitchell  v.  English,  17 
Grant,  was  correct  at  the  time,  as  I  was  of  course  bound  by 
CocJcburn  v.  Johnson.  Moreover,  it  was  not  material  to  the 
point  to  be  decided  in  the  case  on  which  it  was  made,  and  I 
am  now  of  opinion  that  it  was  too  wide. 

My  judgment  is  that  the  appeal  should  be  allowed. 

Blake,  V.  C. — There  can  be  no  question  of  tlte  right  of 
a  surety  to  contribution  as  against  his  co-sureties,  and  that 
this  right  exists  whether  the  parties  are  bound  by  the  same 
or  different  instruments,  provided  they  are  co-sureties  for 
the  same  principal  and  in  the  same  engagement. 

It  seems  equally  clear,  that  the  right  of  a  surety  to 
enforce  contribution  against  his  co-surety,  will  not  be 
affected  by  his  ignorance  at  the  time  he  became  surety  that 
there  were  other  co-sureties. 

But  when  it  is  said  that  this  is  the  position  of  co-sureties, 
it  must  be  borne  in  mind,  that,  although  two  persons  may 
be  sureties  for  the  debt  of  their  pi-incipal,  and  in  this  res- 
pect they  may  be  called  co-sureties;  yet,  this  surety- 
ship may  exist  where  at  the  same  time,  as  between  the 
sureties,  there  is  a  successive,  or  secondary,  or  supplemental 
liability. 

Although  the  right  to  contribution  is  not  founded  on 
contract,  but  on  general  principles  of  equity  or  justice,  still 
a  person  may  by  contract  withdraw  himself  from  the  reach 
of  this  principle  or  implied  contract.  One  may  take  himself 
entirely  out  of  the  principle,  as  where  he  becomes  merely  a 
collateral  surety,  by  limiting  his  liability  to  payment  of 
the  debt  upon  default  of  the  principal  and  other  sureties. 

In  Hartly  v.  0' Flaherty,  LI.  &  G.  217  (Plunkett),  Lord 
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Plunkett  says,  In  "  the  case  of  A.  undertaking  that,  if  the 
principal  does  not  pay,  and  if  B.,  who  has  ah-eady  become 
security,  does  not  pay,  he,  A.,  will  pay  ^  *  it  seems 
perfectly  clear  that  B.,  in  that  case  paying  the  whole, 
would  have  no  claim  for  contribution  against  A." 

The  authorities  shew  that  any  person  who  binds  himself 
merely  as  a  surety  for  the  fulfilment  of  a  contract,  may  so 
stipulate,  at  the  time  of  entering  into  the  obligation,  as  not 
to  be  liable  to  contribution  with  the  other  sureties,  who 
have  signed  before  him.  The  form  in  which  this  is  done 
is  not  important ;  nor  is  it  important  that  it  should  appear 
on  the  contract.  Where  one  signs  as  surety,  after  other 
sureties  have  signed,  and  without  privity  with  them,  it  is 
not  necessary  that  they  should  be  made  aware  of  the  terms 
upon  which  subsequent  sureties  become  holdeo. 

In  cases  such  as  the  present  it  is  therefore  material  to 
consider,  whether  the  sureties  became  properly  co-sureties, 
meaning  thereby  persons  with  a  common  interest,  and  a 
common  burden,  and  equally  bound  ;  or  whether,  although 
called  co-sureties,  they  are  not  simply  sureties,  only  called 
co-sureties  because  they  have  undertaken  for  a  common 
principal  a  liability  which,  according  to  agreement,  may  as 
between  them  press  on  the  one  more  heavily  than  the 
the  other. 

Here  there  was  no  contract  between  the  plaintiff  and 
defendant,  but  what  their  several  endorsements  on  the  note 
import. 

As  between  the  bank  and  the  indorsers  there  is  no  doubt 
the  obligation  of  each  of  the  endorsers  was  for  the  whole 
amount  of  the  note ;  but  as  between  the  sureties,  their 
position  depends  upon  the  evidence  of  intention  afforded 
by  what  took  place  when  the  liabilit}'  was  incurred. 

The  only  circumstance  that  then  threw  any  light  on  the 
subject  was,  that  when  the  note  in  question,  signed  by  the 
plaintiff,  was  handed  to  the  defendant  for  indorsement,  he, 
the  defendant,  placed  his  name  in  that  position  on  the  note 
from  which,  in  ordinary  transactions,  it  is  inferred  that  in 
ease  the  maker  or  prior  indorser  does  not  pay  he  will. 
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There  was  no  understanding  with  the  plaintiff,  when  he 
indorsed,  that  any  person  was  to  share  his  liability  with 
him.  The  plaintiff,  as  the  first  indorser,  had  given  his 
name  on  the  strength  of  the  maker,  and  his  contract  then 
amounted  to  this  :  if  the  maker  does  not  pay,  I  will  do  so. 

The  defendant,  as  second  indorser,  gives  his  name  on  the 
strength  of  the  maker  and  prior  indorser,  and  his  contract 
then  amounts  to  this  :  if  the  maker  or  first  indorser  does 
not  meet  the  note  at  its  maturity,  I  will. 

When  and  by  what  means  was  this  position  and  liability 
altered  ?  To  say  that  it  is  effected  because  the  plaintiff  and 
defendant  are  co-sureties,  is  simply  begging  the  question  at 
issue  between  the  parties. 

The  defendant,  when  the  note  was  handed  to  him,  might 
have  placed  his  name  alongside  that  of  the  plaintiff,  or  he 
might  have  otherwise  evidenced  that  he  intended  to  become 
a  co-surety  with  him ;  but  he  chose  to  become  a  successive 
indorser,  and  rejected  the  co-suretyship  which  he  might 
then  have  accepted.  Nothing  passed  to  alter  the  liability 
which  ordinarily  falls  upon  a  subsequent  indorser.  Is  it 
^  reasonable  to  say,  looking  at  the  position  the  parties  occupy 
on  the  note,  that  their  arrangement  is,  that  they  shall  be 
co-sureties,  or  equally  liable  in  case  of  the  default  of  the 
principal  ?  Or  is  it  not  more  reasonable,  more  consonant 
with  common  sense  to  say,  that  where  no  agreement  has 
been  arrived  at,  except  that  which  may  be  implied  from  the 
note,  when  produced,  there  the  parties  concluded  to  hold 
themselves  primarily  or  secondarily  liable  according  to  the 
position  which  they  take  on  the  note  ? 

The  ordinary  mode  of  arranging  for  the  liability  that  is 
undertaken  in  becoming  a  party  to  a  note,  is  by  placing  the 
name  in  the  position  that  designates  the  responsibility 
incurred.  Nothing  need  pass  between  the  parties  as  to  the 
order  in  which  payment  is  to  be  made,  and  yet  the  simple 
production  of  the  note,  in  ordinary  cases,  settles  the  ques- 
tion between  the  parties. 

I  can  understand  why,  if  the  indorsers  expressly  bargain 
that  they  are  to  be  jointly  or  equally  liable  to  the  holder, 
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the  position  they  may  occupy  on  the  note  should  be  dis- 
regarded, for  the  substance  rather  than  the  form  of  the 
transaction  is  to  govern ;  but  I  am  unable  to  master  the 
process,  whereby  the  conclusion  is  arrived  at,  that  because 
the  sureties  are  accommodation  indorsers,  therefore  they  are 
co-sureties  ;  and  which  carries  the  Court  to  the  conclusion, 
where  the  only  evidence  produced  is  of  a  secondary  liability, 
that  the  sureties  are  equally  liable. 

If  the  defendant,  in  place  of  signing  his  name  as  he  did, 
had  added  the  words  "as  surety  for  lanson  and  Paul,"  there 
could  not  be  any  doubt  but  that  there  he  would  have  been 
a  supplemental  surety,  and  not  liable  to  contribute.  This 
addition  simply  puts  in  words  that  which,  without  them, 
is  well  understood. 

The  position  of  the  pai'ties  on  the  note  designates,  in 
language  equally  plain,  the  secondary  nature  of  the  liability 
undertaken  by  the  defendant. 

I  should  regret  if  I  were  obliged  to  come  to  a  conclusion 
other  than  that  at  which  I  have  arrived,  as  we  cannot 
close  our  eyes  to  the  fact,  that  the  decision  in  the  Court 
below  is  not  in  accordance  with  the  generally  accepted 
view  in  respect  of  the  matter  in  question. 

Many  of  the  American  authorities  on  the  point  are  col- 
collected  in  Hare  &  Wallace's  Notes  to  White  Tudor'' s 
Leading  Cases,  p.  78,  under  the  head  of  Bering  v.  Earl 
of  Winchelsea. 

Two  of  the  cases  from  the  United  States  Courts, 
McDonald  v.  Ilagruder  and  McCarty  v.  Roots,  support 
the  contest  of  the  defendant. 

No  answer  to  the  reasoning  of  Chief  Justice  Marshall, 
in  the  former  of  these  cases,  was  suggested. 

Reynolds  v.  Wheeler  is  to  some  extent  an  authority  for 
the  plaintiff,  but  there  the  first  bill  was  drawn  by  Cheese- 
man  on  Reynolds,  and  the  defendant  Wheeler  endorsed  it. 
When  this  bill  was  renewed,  the  position'of  drawer  and 
acceptor  was  reversed,  and  so  there  was  then  a  circum- 
stance from  which  it  could  be  inferred  that  the  sureties 
did  not  intend  to  insist  upon  any  primary  or  secondary 
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liability.  The  plaintiff  and  defendant  were  parties  to  the 
bill  simply  for  the  accommodation  of  Cheeseman,  but  there, 
as  the  plaintiflf's  name  appeared  on  the  first  bill  as  acceptor 
and  on  the  second  as  drawer,  it  shewed  that  the  form  of 
the  instrument  could  not  be  taken  as  a  guide,  but,  on  the 
contrary,  it  is  clear  that  their  true  position  was  not 
thereby  intended  to  be  represented. 

Therefore,  the  fact  we  have  here  to  determine  the 
arrangement  made,  namely,  the  position  of  the  parties,  is 
there  wanting. 

It  is  also  to  be  observed  that  in  Reynolds  v.  Wheeler 
the  very  question  now  under  discussion  seems  to  have 
been  assumed,  namely,  that  the  plaintiff  and  defendant 
were  co-sureties.  ^ 

That  case  does  not,  therefore,  dispose  of  the  point  raised 
here.  I  do  not  suppose,  even  if  it  did,  that  this  Court 
would  be  absolutel}^  bound  by  it. 

1  am  of  opinion  that,  prima  facie,  the  jDlaintiff  and 
defendant  are  not  sureties  equally  liable  for  the  payment 
of  the  note  in  question,  as  the  order  in  which  they  appear 
on  the  note  shews  that  is  not  the  position  they  intended  to 
stand  to  one  another ;  and,  as  no  evidence  was  adduced  to 
prove  they  were  co-sureties,  the  plaintiff's  case  fails,  and 
the  present  appeal  should  be  allowed  with  costs. 

Morrison  and  Galt,  J.  J.,  were  of  the  opinion  that  the 
Appeal  should  be  allowed. 


Appeal  allowed. 
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Campbell  et  al.  (Plaintiffs  in  the  Court  below)  Appellants, 
V.  Hill  (Defendant  in  the  Court  below),  Respondent. 

Leave  reserved  to  enter  nonsuit — Practice — Evidence  of  Ins  an  Hi/, 

When  leave  is  reserved  to  enter  a  nonsuit  on  the  whole  case  after  evidence 
given  on  both  sides,  a  nonsuit  will  be  ordered,  unless  there  be  evidence 
on  which  a  rational  verdict  for  the  plaintiff  can  be  founded,  which  the 
Court  would  not  be  bound  to  set  aside. 

The  fact  that  a  mortgagor  at  the  time  of  executing  the  mortgage  was  in- 
sane is  no  ground  for  setting  it  aside,  if  the  mortgagees  dealt  with  him 
and  advanced  their  money  on  the  mortgage  in  good  faith,  and  without 
knowledge  of  his  insanity. 

Held,  in  this  case,  affirming  the  judgment  below,  that  there  was  no  evidence 
of  such  knowledge,  and  that  a  nonsuit,  therefore,  was  properly  entered. 

Spragge,  C,  Morrison,  J.,  and  Strong  and  Blake,  V.CC,  were  of 
opinion  that  the  evidence,  set  out  in  the  case,  was,  and  Draper,  C.  J., 
of  Appeal,  Richards,  C.  J.,  and  Galt,  J.  that  it  was  not,  sufficient  to 
go  to  the  jury  as  to  the  insanity  of  the  mortgagor,  at  the  time  of  the 
execution  of  the  mortgage. 

Appeal  from  the  judgment  of  the  Court  of  Common  Pleas 
reported  22  C.  P.  526  (a). 

The  plaintiffs  sued,  in  ejectment,  as  heirs-at-law  of 
Donald  Campbell  deceased,  who  was  accidentally  drowned 
in  the  year  1854  or  1855  ;  the  actual  date  was  not  stated 
in  the  appeal  book.  The  defence  was,  that  Donald  Campbell, 
on  the  22nd  of  December,  1847,  became  a  member  of  the 
Barrie  Building  Society,  and  signed  their  covenant  book  on 
that  day  :  that  on  the  7th  January  1848,  at  a  loan  meeting 
of  that  Society,  he  became  a  borrower  to  the  extent  of  £100, 
the  amount  of  one  share,  giving  a  bonus  of  £46  23.  6d.^  and 
receiving  the  sum  of  £53  17s.  6d.  in  money,  and  to  secure 
the  payment  of  the  £100  gave  to  the  Building  Society  a 
mortgage  upon  the  land  in  question,  dated  on  the  following 
day.  He  paid  the  first  instalment  due  on  the  mortgage  on 
the  2Dd  February,  1848,  and  the  second  instalment  on  the 
3rd  March  following.  He  never  made  any  other  payment, 
and  the  Building  Society,  under  a  power  in  the  mortgage, 
and  by  deed  dated  7th  February,  1852,  sold  the  land  to 
one  Hickling. 

tip  to  that  time  Donald  Campbell  seemed  to  have  been 


(a)  Argued  June  25th,  1873,  before  Drapbr,  C.  J.  of  Appeal,  Richards, 
C.  J.,  Spragge,  C,  Morrison,  J.,  Galt,  J.,  Strong,  V.  C.,  Blake,  V.  C. 
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in  possession,  for  one  of  the  witnesses  swore  that  he  dispos- 
sessed him  at  Hickling's  suit.  Hickling  afterwards  sold  to 
the  defendant,  and  made  a  deed  to  him  dated  16th  October, 
1857. 

The  plaintiffs  sought  to  defeat  the  title  shewn  by  the  de- 
fendant, by  endeavoring  to  prove  that  prior  to  the  date  of 
the  mortgage,  and  at  or  about  the  time  of  the  alleged  execu- 
tion thereof,  and  afterwards,  Donald  Campbell  was  insane; 
and  for  this  purpose  many  witnesses  were  examined  on 
behalf  of  the  plaintiffs.  The  evidence  is  fully  stated  in 
the  judgment,  and  in  the  report  of  the  case  in  the  Court 
below. 

At  the  close  of  the  plaintiffs*  case  a  nonsuit  was  moved 
for,  and  after  discussion  leave  was  reserved  for  defendant's 
counsel  to  move  the  Court  above  to  enter  a  nonsuit.  Jt 
was  also  agreed  that  Mr.  Lount,  who  was  at  the  date  of  the 
mortgage,  and  for  some  time  before  and  after,  the  Secretary 
of  the  Building  Society,  and  had  been  called  and  examined 
as  a  witness  for  the  plaintiffs,  should  be  considered  as  the 
defendant's  witness,  and  that  the  motion  for  a  nonsuit  was 
to  be  treated  as  having  been  made  after  Mr.  Lount  had 
given  his  evidence. 

The  jury  found  that  Donald  Campbell  was  insane  at  the 
time  of  the  execution  of  the  mortgao'e,  and  that  the  Build- 
ing  Society  then  knew  it.  In  the  statement  of  the  case  in 
the  report,  22  C.  P.  526,  it  is  stated  that  leave  was  reserved 
to  defendant,  "  to  move  for  a  nonsuit  on  the  evidence  given 
on  the  whole  case." 

The  Court  of  Common  Pleas  granted  a  rule  nisi  accord- 
ingly, and  after  argument  made  the  rule  to  enter  a  nonsuit 
absolute. 

Against  this  decision  the  plaintiffs  appealed,  stating 
their  reasons  in  substance  as  follows  : 

1.  That  there  was  error  in  the  judgment  that  there  was 
no  evidence  of  the  insanity  of  Donald  Campbell,  the  mortga- 
gor, in  this,  that  the  Court  assumed  to  determine  the  truth  of 
and  the  weight  to  be  attached  to  the  evidence  of  Mr.  Lount, 
the  Secretary  of  the  Building  Society ;  whereas  the  jury 
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determined  by  their  verdict  that  his  evidence  was  not  en- 
titled to  prevail  against  the  testimony  that  was  given  of 
Campbell's  insanity. 

2.  That  there  was  abundant  evidence  of  his  insanity 
prior  to  the  execution  of  the  mortgage,  and  at  or  about  the 
time  of  its  execution,  and  the  question  was  therefore  wholly 
for  the  jury. 

3.  That  the  jury  were  charged  in  accordance  with  the 
case  of  Banks  v.  Goodfelloiv,  L.  R.  5  Q.  B.  549,  and  their 
verdict  should  not  therefore  be  disturbed. 

4.  That  there  was  evidence  to  go  to  the  jury,  that  the 
Building  Society  had  through  its  officers  and  directors  notice 
at  and  prior  to  the  execution  of  the  njortgage,  and  that  it  was 
not  necessary  to  shew  that  Campbell  was  imposed  upon  by 
the  Society. 

5.  That  if  Campbell  was  in  fact  insane  at  the  time  of 
the  execution  of  the  mortgage,  no  estate  would  pass  by 
that  instrument,  and  therefore  no  proof  of  notice  to  the 
Building  Society  of  the  insanity  was  necessary. 

McCarthy,  Q.C.,  for  the  appellants.  There  were  two 
points  raised  at  the  trial.  1.  Whether  Donald  Campbell 
was  insane  or  not  when  he  executed  the  mortgage;  and,  2, 
whether  the  Building  Society  had  notice.  As  to  what  con- 
stitutes evidence  of  insanity,  the  law  is  clearly  laid  down 
in  Smith  v.  Tehbitt,  L.  R.  1  P.  &  D.  398,  where  it  is  said 
that,  "  A  diseased  state  of  the  mind  once  proved  to  have  es- 
tablished itself  will  be  presumed  to  continue,  and  the  bur- 
then of  shewing  that  health  has  been  restored  falls  upon 
those  who  assert  it."  See  also  Waring  v.  Waring,  6 
Moore  P.  C.  341 ;  Sutton  v.  Sadler,  3  C.  B.  N.  S.  87  ;  At- 
torneij  General  v.  Parnther,  3  Brown  C.  C.  441  ;  Groom  v. 
Thomas,  2  Hagg.  E.  C,  433;  Cartiv right  v.  Cartwright,  1 
Phillim.  100.  The  question  here,  however,  is,  whether  there 
was  sufficient  evidence  to  go  to  the  jury.  There  was  clearly 
evidence- of  insanity  from  1846  until  his  death,  and  the  evi- 
dence of  Graham  in  particular  refers  to  the  time  of  the  exe- 
cution of  the  mortgage,  and  according  to  Smith  v.  Tehhitt, 
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before  referred  to,  would  warrant  a  verdict  for  the  plaintiffs 
To  this  only  Mr.  Lount's  evidence  is  opposed,  but  his  evi- 
dence is  not  credible,  and  it  is  impossible  to  withdraw  the 
case  from  the  jury  on  his  evidence  alone.  Then  as  to  no- 
tice. No  notice  was  required,  as  the  mortgage  was  void,  at 
all  events,  as  against  his  representatives  :  Alcockw,  Alcock, 
3  M.  &  G.  268 ;  Thompson  v.  Leach,  2  Garth.  435 ;  Price  v. 
Berrington,  3  McN.  &  G.  486  ;  Yates  v.  Boen,  2  Str.  1104, 
but  even  if  voidable  only,  and  not  void,  still  it  must  be  rati- 
fied prior  to  an  action  brought  for  the  recovery  of  the  land: 
Allis  V.  Billings,  6  Metcalfe  415 ;  Gibson  v.  Soper,  6  Gray 
279  ;  Frost  v.  Hale,  7  Taunt.  79.  The  cases  of  Molton  v. 
Camroux,  2  Ex.  487,  4  Ex.  17,  and  Elliot  v.  Ince,  7  De.G. 
Mc.N.&G.  475,  were  ca^es  of  simple  con  tract,  where  a  different 
rule  prevails.  xVssuming  notice  required,  was  there  sufficient 
notice  to  the  Building  Society  ?  It  is  not  necessary  there 
should  be  actual  notice,  but  constructive  notice  is  sufficient; 
and  Donald  Campbell  having  been  proved  to  have  been  in- 
sane before  and  after  the  impeached  transaction,  the  deal- 
ing itself  is  sufficient  evidence  of  notice.  Also  McConkey, 
one  of  the  directors,  was  aware  of  the  insanity,  and  it  was 
well  known  in  Barrie  and  in  the  township.  There  was 
therefore  sufficient  evidence  of  notice,  at  all  events  to  have 
put  the  Company  on  enquiry  :  Lovatt  v.  Tribe,  3  F.  &  F.  9  ; 
Beavanv.  McDonnell,  9  Ex.309;  10 Ex.  184;  Baxter \. Earl 
of  Portsmouth,  5  B.&  C.  170;  Sugden  V.  &P.,  8th.  Am.ed., 
vol.  ii.,  ch.  24,  sec.  1,  p.  527.  The  rule  laid  down  in  Avery 
V.  Bowden,  6  E.  &  B.  953,  and  McMahon  v.  Lennard,  6  H.L. 
Gas.  970,  is  quite  correct,  but  it  does  not  apply  here,  as 
there  was  sufficient  evidence  to  go  to  the  jury. 

Harrison,  Q.  C,  contra.  The  law  is,  1,  That  a  case 
should  not  be  submitted  to  the  jury,  unless  there  is  reason- 
able evidence  to  sustain  the  fact  affirmed.  2.  If  the  Court 
would  set  aside  the  verdict  as  against  the  evidence,  then  there 
is  not  reasonable  evidence  :  Avery  v.  Bowden,  6  E.  &  B.  953. 
If  the  evidence  is  consistent  with  the  negative  as  well  as 
the  affirmative,  there  is  no  sufficient  evidence  :  Cotton 
V.  Wood,  8  C.  B.  N.  S.  568;  Toomey  v.  London,  Brighton, 
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<itc.,  R.  W,  Co.  3  C.  B.  N.  S.  146 ;  Grafter  v.  Metrojpolitan 
R  W.  Co.,  L.  R.  1  C.  P.  300  ;  Deverill  v.  Grand  Trunk 
E.  W.  Co.,  25  U.  C.  R.,  517;  Wriglit  v.  Skinner,  17  C.  P. 
317;  Ryder  V.  Womhivell,  L.  R.  4  Ex.  32;  Gihlin  v.  Mc- 
Mullen,  L.  R.  2  P.  C.  335;  Henderson  v.  Barnes,  32  U. 
C.  R.  176.  And  according  to  these  cases  there  was  no  rea- 
sonable evidence  for  the  jury,  and  Mr.  Lount's^  being  the 
only  evidence  at  the  time  of  the  mortgage,  is  conclusive. 
It  was  contended  that  his  evidence  was  not  credible, 
but  as  it  was  uncontradicted  the  Judge  was  not  bound  to 
leave  it  to  the  jury  at  all,  but  to  consider  the  facts  he  stated 
as  proved :  Davis  v.  Hardy,  6  B  &  C.  225  ;  Riddell  v,  Broiun, 
24  U.  C.  R.  90.  But  excluding  his  evidence  there  is  no 
evidence  of  insanity.  Insanity  may  consist  of  a  total  depri- 
vation of  reason  at  all  times,  or  a  de'privation  at  some  times, 
or  lucid  intervals,  and  delusions.  The  evidence  would  shew 
that  Donald  Campbell  was  simply  subject  to  delusions  or  that 
at  most  that  there  was  only  a  partial  insanity,  and  accord- 
ing to  the  law  as  laid  down  in  Banks  v.  Goodjelloiv,  L.  R.  5 
Q.  B.  549,  it  would  clearly  appear  that  he  was  of  sufficient 
capacity  to  execute  the  mortgage  in  question.  Smith  v. 
Tebhitt  is  dissented  from  in  that  case.  In  Ferguson  v.  Bor- 
rett,  1  F.  &  F.  613,  proof  that  a  man  was  a  lunatic  for  over 
twenty  years  down  to  the  year  that  the  impeached  deeds, 
were  executed,  was  held  not  to  afford  evidence  of  insanity 
at  that  time.  See  also  Mc Adam's  case,  1  Dow  H.  L. 
Cas.  177;  Creagh  v.  Blood,  2  Jones  &  Lat.  509.  The  Court 
cannot  infer  notice  from  the  dealing,  and  general  reputation 
of  insanity  is  no  evidence  of  notice  :  Greenslade  v.  Dare,  20 
Beav.  284.  There  must  be  actual  and  not  constructive  no- 
tice, and  where  a  person  of  apparently  sound  mind  and  not 
known  to  be  otherwise  enters  into  a  contract,  which  is  fair 
and  bona  fide,  and  is  executed  and  completed,  and  the 
alleged  property  cannot  be  restored  so  as  to  put  the  parties 
in  statu  quo,  such  contract  cannot  be  afterwards  set  aside 
by  the  lunatic,  or  even  his  representatives :  Baxter  v.  Earl 
of  Portsmouth,  6  B.  &  C.  170;  Molton  v.  Camroux,  2  Ex. 
487,  4  Ex.  17.  The  case  of  Campbell  v.  Hooper,  3  Sm. 
&  G.  153,  is  in  point.     There  it  was  held  that  it  was  no 
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answer  to  a  foreclosure  suit,  that  the  mortgagor  was  a 
lunatic  at  the  time  of  the  execution  of  the  mortgage,  where 
it  did  not  appear  that  the  plaintiff  was  aware  of  or  took 
advantage  of  the  lunacy.  In  McDonald  v.  McDonald^ 
14  Grant  545,  16  Grant  37,  there  was  stronger  evidence  of 
notice  than  there  is  here.  The  case  of  Beavan  v.  McDonnell, 
9  Ex.  309,  10  Ex.  184,  was  an  executory  contract,  where 
a  different  rule  prevails.  See  also  Harrod  v.  Harrod,  18 
Jur.  853 ;  Elliot  v.  Ince,  7  DeG.  Mc.  N.  &  G.  475 ;  Francis 
v.  St  Germain,  6  Grant  636;  Kirkwall  v.  Flight,  3  W.  R. 
529 ;  Dare  v.  Kirkwall,  8  C.  &  P.  679  ;  Brown  v.  Jodrell, 
3  C.  &  P.  30;  3Ioss  v.  Tribe,  3  F.&  F.  305;  Kennedy  v.  Green, 
3  My.  &  K.  699;  Martinw.  Sedgwick,  9  Beav.  333 ;  Ex  parte 
Boulton,  1  DeG.  &  J.  163 ;  Selhy  v.  Jackson,  13  L.  J.  N.  S. 
Eq.  249;  Caraphell  v.  Hooper,  3  Sm.  &  G.  159.  Notice 
to  any  of  the  directors  is  not  notice  to  the  company,  and 
here  it  was  before  th^.  company  w^as  incorporated  :  Abbott's 
Nat.  Dig.  vol.  iii.  p.  342,  tit.  notice,  6-7  At  all  events,  the 
question  as  to  notice  is  not  whether  the  purchaser  had  the 
means  of  obtaining  and  might  by  prudent  caution  have 
obtained  the  knowledge  in  question,  but  whether  the 
not  obtaining  it  was  an  act  of  gross  and  culpable  negli- 
gence :  Ware  v.  Lojxl  Egmont,  4  DeG.  Mc.  N.  &  G.  460 ; 
Henderson  v.  Graves,  2  E.  &  A.  1 ;  McDonald  v.  McDonald, 
14  Grant  545,  16  Grant  37. 

McCarthy,  Q.  C,  in  reply.  As  to  the  argument  that  Mr. 
Lount's  evidence  should  not  be  left  to  the  jury,  the  cases 
referred  to  were  cases  of  malicious  prosecution,  where  the 
question  of  reasonable  and  probable  cause  is  always  for  the 
Judge  :  Taylor  on  Ev.,  6th  ed.,  vol.  i,  sec.  26,  p.  40.  This  is 
clearly  a  case  of  total,  not  partial  insanity:  Smith  v.  Tebbitt, 
before  referred  to.  As  to  the  nocessity  of  shewing  imposi- 
tion, the  very  dealing  itself  is  an  imposition,  and  the  fact 
of  the  wife  not  barring  her  dower  shews  that  it  was 
clandestine. 

January  12th,  1874  {a).  Draper,  C.  J.  of  Appeal. — The 
leading  question  for  the  decision  of  this  Court  appears  to 

(a)  Present:  DRArER,  C.J.  of  Appeal,  Richards,  C.  J.,  Spragge,  C, 
Hagarty,  C.  J.  C.  P.,  Morrison,  J.,  Galt,  J.,  Strong,  V.  C,  Blake,  V.C. 
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me  to  be,  whether  on  the  whole  case  there  was  any  evi- 
dence as  to  Campbell's  insanity  which  ought  to  have  been 
submitted  to  the  jury. 

The  admission  or  rejection  of  evidence  is,  beyond  all  ques- 
tion, a  matter  of  law,  and  therefore  within  the  province  of 
the  Court.  If  the  facts  are  all  admitted  the  Court  alone 
have  to  dispose  of  it,  and  "It  is  the  duty  of  the  Court  to  de- 
termine, whether,  assuming  as  true  all  the  evidence  ad- 
duced by  the  party  on  whom  the  burthen  of  proof  lies,  the 
jury  could  reasonably,  i.  e.,  without  acting  unreason- 
ably in  the  eye  of  the  law,  decide  in  his  favor  upon  it,  and 
if  not,  then  to  withhold  the  case  from  their  consideration : 
a  principle  commonly  enunciated  by  the  phrase,  'Whether 
there  be  any  evidence,  is  a  question  for  the  Judge.  Whether 
sufficient  evidence,  is  for  the  jury  '  " :  Best  on  Evidence,  5th 
ed.  104.  "A  scintilla  of  evidence,  or  a  mere  surmise 
that  there  may  have  been  negligence  on  the  part  of  the  de- 
fendants "  (in  an  action  for  damages  occasioned  by  their  al- 
leged negligence),  "  clearly  would  not  justify  the  Judge  in 
leaving  the  case  to  the  jury :  there  must  be  evidence  on 
which  they  might  reasonably  and  properly  conclude  that 
there  was  negligence  :  "  Toomey  v.  London,  &c.,  R.  W.  Co.,  3 
C.  B.  N.  S.  150.  And  "Where  the  evidence  is  equally 
consistent  with  either  view, — with  the  existence  or  non- 
existence of  negligence, — it  is  not  comioetent  to  the  Judge  to 
leave  the  matter  to  the  jury  "  :  Cotton  v.  ^Yood,  8  C.  B.  N.  S. 
573.  Lord  Tenterden  said  that,  if  the  evidence  was  such 
that  the  jury  could  conjecture  only,  but  not  judge,  it  ought 
not  to  go  to  the  jury  ;  that  the '  onus  lies  on  the  party 
offering  the  evidence  ;  and  that  he,  if  he  offered  only 
evidence  consistent  with  either  supposition  of  fact,  was 
not  entitled  to  have  it  put  to  the  Per  Cresswell,  J., 

in  Avevy  v.  Bowden,  G  E.  <fe  B.  974. 

In  Avery  v.  Bovxlen,  6  E.  &  B.  953,  Pollcck,  C.  B.,  says, 
at  p.  971  :  "  When  the  question,  whether  there  is  evidence 
to  go  to  the  jury,  is  reserved  by  consent,"  (and  it  cannot 
be  reserved  without  consent).  'No  evidence'  means  'no 
teasonable  evidence.'  Where  the  evidence  is  such  that  the 
Court,  had  there  been  no  other  evidence,  and  the  jury  had 
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acted  upon  it,  must  have  set  the  verdict  aside,  that,  on 
such  a  reservation,  is  no  evidence."  These  cases  and 
others,  ending  with  Henwood  v.  Harrison,  L.  R.  7  C.  P. 
606,  are  all  referred  to  in  the  judgment  in  the  Court  below, 
and  appear  to  me  to  afford  the  rule  to  guide  us  in  the 
present  case. 

The  plaintiffs  rest  their  case  on  the  assertion  that  Donald 
Campbell  was  at  one  time  insane ;  that  such  fact  being 
proved,  his  insanity  will  be  presumed  to  continue  until  the 
contrary  be  shewn,  and  that  it  is  for  the  defendant  to  shew 
it,  which  he  has  failed  to  do. 

It  is  therefore  necessary  to  examine  the  evidence  relat- 
ing to  the  alleged  insanity,  remembering  that  the  trial  took 
place  in  the  fall  of  1872,  and  that  the  impeached  deed  was 
executed  on  the  8th  January,  1848,  an  interval  of  nearly 
25. years. 

It  is  proved  that  Donald  Campbell  came  to  Canada  in  1831, 
and  settled  in  the  Township  of  Oro,  eight  or  nine  miles  from 
Barrie,  since  1837  the  county  town.  He  was  the  collec- 
tor of  taxes  during  several  years.  He  held  that  office  in 
1846.  In  that  year,  or  perhaps  in  the  preceding  fall,  the 
first  peculiarity  of  conduct,  which  led  to  the  belief  of  his 
insanity,  exhibited  itself ;  and  some  time  in  1846,  the  col- 
lector's roll  was  taken  from  him. 

He  was  described  as  having  been  before  this  first  change 
a  thrifty  man,  keeping  his  farm  in  good  order — with  a  good 
log  house  and  barn  upon  it,  and  as  a  fine  sensible  man,  well 
thought  of.  One  witness  says,  "Up  to  the  time  of  his  being 
put  in  gaol,  he  was  considered  to  be  one  of  the  finest  men 
in  the  township." 

The  earliest  date  at  which  Campbell  was  thodight  to  be  in- 
sane is  March,  1846.  One  Peter  Read,  who  had  previously 
heard  some  reports  about  him  and  his  two  brothers,  (Archi- 
bald and  Alexander),  saw  him,  and  gives  evidence  which 
points  evidently  to  some  religious  delusions  affecting  him.  He 
mentions  a  remarkable  change  in  Campbell's  countenance ; 
that  "  he  opened  his  Bible,  and  would  sing  awhile,  and  got 
me  on  the  floor,  and  put  his  hands  on  my  head,  saying,  I 
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would  receive  the  Holy  Ghost.  *  *  i  saw  him  after 
that,  in  the  summer  of  1846,  more  then  ever ;  I  came  to 
the  conclusion  that  he  was  better  than  he  was  at  first;  he 
was  wrong  in  the  head;  he  had  no  sense  or  argument ;  I 
tried  to  argue  with  him,  there  Was  no  use  in  it.  *  * 
In  November,  1847,  he  was  just  in  ihe  same  state,  there 
was  everything  wrong  with  him,  not  merely  about  religion." 
But  this  witness  gives  no  particulars  of  sayings  or  doings 
then,  constituting  the  "everything,"  except  that  Campbell 
said  he  had  applied  to  the  Queen  for  a  sword  to  cut  otf  the 
heads  of  all  the  lawyers  in  Barrie :  that  early  in  1848, 
Campbell  had  said  he  v/as  going  to  be  King  now;  and  this 
witness  also  said  that  Campbell's  state  of  mind  was  the  sub- 
ject of  general  remark ;  that  he  had  heard  that  Donald 
Campbell  had  been  in  gaol,  and  that  he  and  his  two  brothers 
above  named  were  wrong  in  the  head.  He  further  swore 
that  in  March,  1846,  these  three  brothers  came  into  his 
father's  house ;  "they  had  a  Bible  each,  I  think,  and  they 
opened  them,  and  they  all  looked  wild  and  alike.  *  * 
They  sang  awhile  and  read,  and  put  their  hands  on  my 
head,  and  said  I  was  to  receive  the  Holy  Ghost.  Donald 
said  he  was  our  Saviour,  and  so  did  the  brothers  *  * 
and  all  put  their  hands  on  my  head.  *  *  When  I  saw 
Donald  in  the  summer  of  1846,  he  was  better  than  he  was 
when  I  saw  him  in  March,  1846  ;  he  did  not  speak  so  much 
as  he  had  done  before." 

Angus  Campbell,  also  a  brother  of  Donald's,  states  that 
he  saw  a  change  in  Donald  the  fall  before  he  was  sent  to 
gaol.  Donald  told  him  "  the  angel  Gabriel  was  bringing 
him  a  message  from  heaven."  His  appearance  and  manner 
changed  considerably;  sometimes  he  would  appear  pretty 
wild,  and  I  would  be  afraid  of  saying  much  to  him.  From 
the  time  he  was  in  gaol  imAil  he  left  the  farm,  he  did  not 
care  for  anything,  or  do  any  thing;  he  was  not  fit  to  be 
trusted  :  if  he  was  sent  one  way,  he  would  as  likely  go  the 
other  way."  This  witness  also  proved  Donald's  general 
neglect  of  his  farming  business  after  he  was  in  gaol.  He 
also  stated  that  the  other  two  brothers  were  wrong  about 
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the  same  way  as  Donald,  having  religious  delusions,  and  he 
spoke  of  two  other  persons  coming  to  that  neighbourhood, 
and  spreading  news  all  over  the  country;  that  some  called 
it  religion,  and  some  called  it  madness. 

The  most  extravagant  te.^timony  was  that  given  by  a 
witness  named  Scott,  who  said  that  he  remembered  when 
Donald  was  first  in  gaol;  it  was  in  or  about  the  fall  of  1846; 
that  after  that  he,  (Donald),  was  insane,  that  in  that  year 
he  made  the  witness  kneel  down  in  the  street  to  him,  and 
receive  the  Hol}^  Ghost  fiom  him  ;  that  he  would  take  a 
pailful  of  water  and  baptize  those  who  came  along,  by  giv- 
ing them  the  whole  pailful ;  he  was  preaching  at  such  times ; 
that  he  told  the  witness  that  he  was  God  the  Father,  one 
brother  was  God  the  Son,  and  another  brother  was  God  the 
Holy  Ghost,  and  that  they  three  were  one.  At  another 
time  he  said  he  was  a  prophet  sent  to  declare  the  end  of  the 
world,  and  he  had  heard  Donald  in  the  streets  crying  fire, 
and  saying  the  end  of  the  world  had  come ;  for  which  wit- 
ness believed  he,  (Donald),  was  put  in  gaol.  After  all  these 
statements,  the  witness  said,  "  nothing;*  ever  f>ave  me  a 
greater  idea  of  the  man's  insanity  than  his  getting  money 
from  the  Building  Society  ;  for  I  call  it  a  pulling  down  So- 
ciety. I  can't  believe  the  man  capable  of  doing  business. 
He  did  not  know  the  value  of  money." 

This  same  witness  also  swore  that  Donald  once  went  to 
Dr.  Pass's  house,  (Dr.  Pass  was  a  director  of  the  Building 
Society  in  October,  1847),  and  demanded  where  to  keep  the 
Sacrament ;  and  that  Donald  would  lay  boards  on  the 
street,  and  would  put  his  decanters  on  them,  and  have  Sacra- 
ment, and  would  stop  people  to  have  Sacrament. 

Another  witness  says,  "I  saw  him  and  his  two  brothers 
with  a  yoke  of  cattle  and  sleigh  in  the  streets"  (at  Barrie) ; 
he  sought  me,  and  asked  me  to.  take  the  Sacrament  of  the 
Church.  Alick  or  Archibald  said  to  me  to  take  no  notice 
of  him,  as  he  was  crazy.  This  procession  of  theirs  was  a 
common  talk.  *  *  They  had  various  fixings  in  their 
sleigh  here,  bottles  and  bundles." 

This  evidence  of  insanity  principally  relates  to  circum- 
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stances  which  pi'cceded  the  putting  the  three  brothers 
into  gaol.  The  witnesses  who  speak  of  that  imprisonment 
agree  that  it  took  place  in  1846.  But  by  what  authority, 
on  what  charge,  or  pretext,  or  how  long  they  were  con- 
fined, and  by  whom  discharged,  and  why,  does  not  appear. 
Indeed  one  witness,  who  was  a  constable,  and  who  gives 
some  minute  details  of  the  vagaries  of  these  three  brothers 
in  relation  to  the  sacrament,  says,  he  thinks  they  were 
coaxed  to  gaol;  and  adds,  "It  was  considered  dangerous  to 
let  them  out  of  gaol,  because  they  said  there  would  have  to 
be  a  living  sacrifice"  ;  and  adds  his  opinion, "  that  the  oxen 
and  sleigh  were  to  hold  the  collection  they  were  making : 
liquors  and  cheese,  and  whatever  they  could  get,  so  as  to 
have  them  sacrificed ;  they  were  two  or  three  days  about 
the  town  before  they  w^ere  taken  up,"  (not  coaxed  as  he 
had  just  before  said) ;  "  people  here,"  {i.e.  in  Barrie)  "could 
not  but  know  of  them,  and  what  they  were  doing." 

Upon  these  statements  of  fact,  and  some  others  resem- 
bling them  in  character,  the  witnesses  called  for  the  plain- 
tiffs appeared  to  have  founded  their  conclusion  that  Donald 
Campbell  was  insane  as  early  as  in  1846,  and  one  witness 
goes  back  to  1845,  and  more  or  less  of  these  witnesses  re- 
present the  continuance  of  the  disorder  until  after  the  date 
of  the  mortgage.  Much  of  what  they  state  as  witnesses 
consists  of  their  opinions  and  conclusions,  founded  on  this 
or  the  other  facts  they  relate. 

Witnesses  must  have  very  strong  and  clear  memories  to 
be  able,  after  more  than  twenty  years,  to  separate  their  re- 
collections of  what  they  actually  witnessed  and  what  they 
heard  from  others,  upon  a  subject  which  was  generally 
talked  of,  not  merely  among  the  neighbors  of  Donald 
Campbell,  but  in  the  neighboring  town  of  Barrie  also. 

I  doubt  not  but  that  many  persons  can,  as  well  as  I 
can,  remember  the  talk  that  many  years  ago  spread  around 
respecting  people  called  Millerites,  who  were  preaching  the 
near  approach  of  the  end  of  the  world,  and  of  the  parting 
with  their  property  by  oome  who  entertained  such  notions, 
but  I  would  not  venture  to  fix  the  year  when  this  rumor 
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was  current,  or  from  what  source  it  reached  me.  I  pro- 
bably might  never  have  thought  of  it  again,  but  for  some 
reference  made  by  some  witnesses  in  this  case  to  the  Mil- 
lenium, and  an  enquiry  about  the  Millerites.  But  I  can 
readily  understand  how  such  ideas  might  extend  themselves 
through  a  somewhat  sparse  community,  and  how  they 
might  as  promptly  die  away,  especially  after  their  "unfoun- 
ded character  became  evident.  And  if  the  delusions  which 
it  is  said  affected  Donald  Campbell  and  his  two  brothers 
could  be  traced  i-o  this  source,  I  should  be  surprised  to  find 
they  were  relied  upon  as  sufficient  to  invalidate  a  mort- 
gage, executed  as  this  is  proved  to  have  been,  on  the  ground 
of  insanity. 

Johanna  Southcote  had  followers  who  believed  in  these 
pretensions,  but  I  never  heard  that  they  were  treated  as 
lunatics.  The  Rev.  Edward  Irving  encouraged  his  follow- 
ers to  speak  "unknown  tongues,"  and  treated  them  as  under 
the  inspiration  of  the  Holy  Ghost;  and  in  a  neighbouring 
country,  a  Judge  of  high  reputation  as  a  lawyer  is  freely 
spoken  of  as  a  firm  believer  in  modern  Spiritualism  ;  and  I 
am  not  aware  that  either  of  these  cases  are  treated  as  afford- 
ing proof  of  mental  aberration,  which  should  be  followed  by 
such  consequences  as  are  demanded  on  behalf  of  these 
plaintiffs. 

Now,  as  to  the  mortgage  itself,  there  is  no  proof  that 
Donald  Campbell  did  not  perfectly  understand  the  nature  and 
object  of  it.  It  was  of  his  own  seeking,  and  he  derived  from 
it  the  advantage  he  desired.  It  was  not  done  at  once. 
He  had  first  to  become  a  member  of  the  Society,  then  to 
attend  a  loan  meeting  to  become  a  borrower,  having  in 
the  interim  stated  upon  what  land  he  proposed  to  give  se- 
curity for  repayment,  and  after  this  he  had  to  execute  the 
deed,  and  he  received  the  money.  There  was  an  interval  of 
seventeen  days  between  the  first  and  last  of  these  acts,  and 
on  the  2nd  February  following  he  paid  one,  and  on  the  3rd 
of  the  next  month,  another  of  the  instalments  falling  due, 
according  to  the  covenant  he  had  entered  into.  He  failed 
in  the  subsequent  payments,  and  was  in  consequence  ejec- 
ted, a  year  or  more  before  his  death. 
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This  action  is  brought  in  March,  1871,  Hickling  having 
purchased  in  1852,  and  the  defendant,  (after  Donald  Camp- 
bell's death),  in  1857. 

If  however  it  be  assumed  that  there  was  some  evidence 
of  Donald  Campbell's  'insanitj^  which  the  jury  ought  to 
have  had  submitted  to  them,  as  justifying  them  in  finding 
him  insane  when  he  gave  the  mortgage,  as  they  did  in  fact 
find,  there  is  the  further  question  of  the  sufficiency  of  the 
evidence  to  establish  that  it  Avas  known  to  the  Building 
Society,  which  the  jury  have  also  found;  for  I  think  the 
latter  as  necessary  as  the  former. 

For  this  conclusion,  I  rely  upon  the  case  of  Banks  v. 
Goodfellow,  L.  R.  5  Q.  B.  549,  from  which  I  extract  the  fol- 
lowing passages  contained  in  the  very  acute  and  learned 
judgment  of  the  Lord  Chief  Justice  Cockburn,  in  which  he 
controverts  the  doctrine  of  Waring  v.  Waring,  12  Jur.  497,  i 
and  Smith  v.  Tehbitt,  L.  B.  1  P  &  D.  398,  and  says,  at  page 
560  :  "  While  the  mind  may  be  overpo  wered  by  delusions 
which  utterly  demoralize  and  unfit  it  for  the  perception  of 
the  true  nature  of  surrounding  things,  or  for  the  discharge 
of  the  common  obligations  of  life;  there  often  are,  on  the 
other  hand,  delusions,  which,  though  the  offspring  of  mental 
disease  and  so  far  constituting  insanity,  3^et  leave  the  indi- 
vidual in  all  other  respects  rational,  and  capable  of  transact- 
ing the  ordinary  affairs  and  fulfilling  the  duties  and  obliga- 
tions incidental  to  the  various  relations  of  life.  No  doubt, 
when  delusions  exist,  which  have  no  foundation  in  reality, 
and  spring  only  from  a  diseased  and  morbid  condition  of 
the  mind,  to  that  extent  the  mind  must  necessarily  be  taken 
to  be  unsound.  *  *  But  the  question  still  remains, 
whether  such  partial  unsoundness  of  the  mind,  if  it  leaves 
the  affections,  the  moral  sense,  and  the  general  power  of  the 
understanding  unaffected,  and  is  wholly  unconnected  with 
the  testamentary  disposition,  should  have  the  effect  of ' 
taking  away  the  testamentary  capacity."  In  a  later  por- 
tion of  this  well-reasoned  judgment,  the  Lord  Chief  Justice, 
at  page  563,  remarks,  "  In  our  day  the  doctrine  has  sprung 
up  of  the  unity  and  indivisibility  of  the  mind,  but  the 
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ground  on  which  insanity  should  cause  incapacity  appears 
to  have  been  over-looked  in  the  reasoning  on  which  it  is 
founded.    It  is  important  to  recall  it." 

That  was  however  the  case  of  a  will,  and  a  large  portion 
of  the  powerful  reasoning  of  that  judgment  rests  on  that 
consideration.  Nevertheless  the  enquiry,  whether  insanity 
should  in  all  cases  be  held  to  destroy  the  capacity  of  dispos- 
ing of  property  by  deed,  involves  the  same  principle,  though 
it  may  not,  in  the  large  majority  of  cases,  involve  the  consi- 
deration of  complicated  circumstances  which  may  be  necessary 
in  regard  to  a  testamentary  disposition,  where  to  the  effect 
of  partial  unsoundness  of  mind  may  be  added  the  imbecility 
arising  from  old  age,  from  long  illness  or  acute  suffering,  as 
well  as  the  efforts  of  interested  parties.  I  do  not  mean  to 
put  the  case  of  contracting  for  the  sale  or  purchase  of  pro- 
perty on  precisely  the  same  footing  as  the  making  a  will, 
but  I  think  I  am  fully  warranted  in  holding,  that  if  the 
delusions  proved  in  order  to  establish  a  case  of  insanity  are, 
as  in  the  present  case,  in  no  way  connected  with  or  affecting 
the  transaction  of  bargain  or  sale  or  mortgage,  and  if  there 
be  no  fraud  on  the  part  of  those  seeking  to  affirm  the  trans- 
action, the  fact  of  the  existence  of  such  delusions  will  not 
be  sufficient  to  avoid  it. 

I  state  this  however  as  my  own  opinion,  and  am  prepared 
to  rest  my  judgment  in  favour  of  the  defendant  upon  it, 
adding  however,  that  to  deal  with  a  person  with  notice 
that  he  labored  under  some  mental  aberration  might  or 
might  not,  according  to  circumstances,  afford  evidence  of 
fraud. 

I  have  referred  to  Molton  v.  Camvoux,  2  Ex.  487,  4 
Ex.  17  ;  Price  v.  Berrington,  15  Jur.  999;  Niell  v.  Morley, 
9  Ves.  478,  and  Sergeson  v.  Sealey ,  2  Atk.  412,  in  addi- 
tion to  Banks  v.  Goodfellow,  in  support  of  my  view\  See 
also  Elliott  V.  Ince,  3  Jur.  N.  S.  597, 

But  on  the  second  ground,  that  there  was  no  evidence, 
that  is,  no  reasonable  evidence,  to  be  left  to  the  jury  to 
sustain  their  finding  that  the  Building  Society  knew  that 
Donald  Campbell  was  insane  at  the  time  he  executed  the 
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deed  of  the  8th  January  1848,  the  Court  are  unanimous  in 
fiivor  of  the  defendant. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 

Richards,  C.  J. — I  believe  we  are  all  of  opinion  the 
verdict  was  wrong,  and  that,  looking  at  the  evidence  and 
the  nature  of  the  transaction,  we  think  the  verdict  should 
have  been  for  the  defendant. 

The  judgment  of  Chief  Justice  Cockburn,  in  Banks  v. 
Ooodfelloiu  seems  to  lay  down  principles  which,  applied 
to  this  case,  would  shew  that  Donald  Campbell,  whatever 
delusions  he  may  have  laboured  under  in  relation  to  some 
matters,  had  Cjuite  sufficient  capacity  to  execute  the  mort- 
gage under  which  the  defendant  claims,  and  that  he  and 
his  heirs  ought  to  be  bound  by  it. 

There  are  two  questions,  however,  which  suggest  them- 
selves for  consideration  in  disposing  of  the  case  : — 

1.  Whether  the  Court  below  ought  to  have  entered  a 
nonsuit  on  the  reservation  assented  to  by  the  parties  at 
the  trial ;  it  having  been  agreed  that  the  motion  is  to  be 
considered  as  having  been  made  on  the  whole  case  after 
Mr.  Lount's  evidence  had  been  given. 

The  cases  cited  and  referred  to  in  the  Court  below  seem 
to  me  to  well  warrant  the  view  they  took,  that  under  the 
reservation  and  consent  the  nonsuit  ought  to  be  granted. 

If  the  plaintiffs  had  not  consented  to  the  motion  being 
made,  and  in  relation  to  the  evidence  at  a  certain  stage  of 
the  proceedings,  it  might  be  said  that  the  Court  have  not 
the  same  discretion  in  relation  to  the  matter  that  they  now 
have. 

In  Wright  v.  Skinner,  17  C.  P.  317,  in  making  absolute 
a  rule  to  enter  a  nonsuit,  at  page  334, 1  used  the  following 
language,  which  seems  to  me  properly  applicable  here: 

"  In  directing  a  nonsuit  to  be  entered  on  the  reserva- 
tion of  this  case  at  the  trial,  we  are  not  bound  to  decide 
there  was  not  a  scintilla  of  evidenca  to  go  to  the  jury.  If 
we  feel  that  the  evidence  was  so  slight  that  we  would  set 
aside  the  verdict  and  grant  a  new  trial,  if  the  reservation 
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to  move  to  enter  a  nonsuit  had  not  been  made,  or  if  we 
felt  it  our  duty  to  set  aside  the  verdict  as  against  the 
weight  of  evidence  even,  according  to  Avery  v.  Boiuden, 
we  ought  to  make  the  rule  absolute.  If  leave  had  not 
been  reserved  at  the  trial  to  enter  a  nonsuit,  and  the 
charge  of  the  learned  judge  had  been  objected  to  at  the 
trial,  and  a  nonsuit  refused,  I  think  I  should  have  been  of 
opinion  that  the  verdict  should  be  set  aside  and  a  new  trial 
had  between  the  parties." 

In  the  late  case  of  Oee  v.  Metropolitan  R.  W.  Co.,  L. 
R.  8  Q.  B.  177  Baron  Cleasby  refers  to  this  question,  and 
uses  this  language  :  "  Then  the  question  is,  whether  there 
is  such  evidence  of  negligence  in  the  defendants  in  this  case, 
that  a  jury  might  reasonably  find  a  case  of  liability  on  the 
part  of  the  defendants.  I  apprehend  there  can  be  no  doubt 
now  that  this  is  the  way  the  case  must  be  regarded,  after 
the  considered  judgment  of  the  whole  Court  of  Exchequer 
Chamber,  in  the  case  of  Ryder  v.  Womhwell,  L.  R  4  Ex.  39. 
It  is  there  said  :  *  It  was  formerly  considered  necessary  in 
all  cases  to  leave  the  question  to  the  jury,  if  there  was  any 
evidence,  even  a  scintilla,  in  support  of  the  case ;  but  it  is 
now  settled  that  the  question  for  the  Judge,  (subject  of 
course  to  review)  is,  as  is  stated  by  Maule,  J.,  in  Jewell  v. 
Parr,  13  C.  B.  916,  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  none  that  ought  reasonably 
to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  estab- 
blished.'  In  Toomey  v.  London  <b  Brighton  R.  W.  Co.,  3  C. 
B.  N.  S.  150,Williams,  J.,  enunciates  the  same  idea  thus  :  'It 
is  not  enough  to  sa}^  that  there  was  some  evidence.  *  * 
A  scintilla  of  evidence  "  *  clearly  would  not  justify  the 
Judge  in  leaving  the  case  to  the  jury.  There  must  be  evi- 
dence on  which  they  might  reasonably  and  properly  con- 
clude that  there  was  negligence.'  This  is,  of  course,  upon  a 
rule  to  enter  a  verdict,  which  is  a  matter  of  consent  be- 
tween the  parties,  in  order  to  prevent  the  necessity  of  a 
new  trial,  which  would  be  the  result  of  a  bill  of  exceptions. 
When  it  comes  before  the  Court  in  that  way,  they  are  to 
look  at  the  whole  case,  and  see  whether  there  is  such  evi- 


CAMPBELL  ET  AL.  V.  HILL. 


489 


dence  as  migJit  reasonably  satisfy  a  jury  of  the  liability 
charged^ 

It  seems  to  me  the  practice  is  settled  by  these  decisions, 
and  we  ought  to  abide  by  them. 

The  next  question  is,  did  the  Building  Society  deal  fair- 
ly with  Donald  Campbell  ?  There  seems  to  be  no  doubt 
they  did,  and  I  believe  we  all  agree  there  was  no  evidence 
to  shew  that  the  Building  Society  were  aware  of  Camp- 
bell's insanity,  if  he  was  insane.  Then  is  the  deed  of 
mortgage  executed  by  him,  supposing  him  at  the  time  he 
executed  the  deed  to  be  a  lunatic  and  of  unsound  mind, 
and  thereby  incapable  of  understanding  the  meaning  of  a 
deed,  valid  and  binding  against  his  heirs  ? 

The  very  elaborately  argued  case  of  Molton  v.  Camroux, 
in  the  Court  of  Exchequer,  2  Ex.  487,  and  affirmed  in  the 
Exchequer  Chamber,  4  Ex.  17,  establishes  the  doctrine  that 
unsoundness  of  mind  will  not  vacate  a  contract  if  it  be  un- 
known to  the  other  contracting  party,  and  no  advantage  be 
taken  of  the  lunatic,  especially  when  the  contract  is  executed 
in  whole  or  in  part,  so  that  the  parties  cannot  be  restored 
to  their  original  position. 

In  that  case  the  lunatic  purchased  certain  annuities  for 
life,  of  a  society  which  at  the  time  had  no  knowledge  of  his 
unsoundness  of  mind,  the  transaction  being  in  the  ordinary 
course  of  their  business,  and  fair  and  bonoj  fide  on  the  part 
of  the  society.  It  was  held  that  after  the  death  of  the  luna- 
tic his  personal  representatives  could  not  recover  back  the 
premiums  paid  for  the  annuities. 

It  seems  to  me  the  principle  of  that  case  must  govern 
this.  Here  the  society  paid  this  money  in  the  usual  course 
of  their  business  to  Donald  Campbell  in  his  lifetime,  and 
received  from  him  the  mortgage  under  which  the  defendant 
claims,  and  Campbell  during  his  life  paid  some  of  the  sums 
due  on  the  mortgage,  and  was  afterwards  aware  of  the  sale 
by  the  society  under  the  mortgage,  and  no  attempt  is  made 
to  dispute  the  matter  until  about  nineteen  years  after  the 
sale  under  the  mortgage. 

lu  Beavan  v.  McDonnell,  9  Ex.  309,  S.  C.  in  App.  10  Ex. 
62— VOL.  XXIII  CP. 
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184,  the  question  again  came  up,  and  the  same  doctrine  was 
upheld.  There  the  plaintiff  entered  into  a  contract  for  the 
purchase  of  land  on  condition  that  he  should  pay  forthwith 
£415  as  a  deposit  on  the  purchase  :  that  the  purchase  should 
be  completed  by  25th  March,  1852  :  that  on  payment  of  the 
residue  of  the  purchase  money  on  that  day  the  vendors 
would  convey  the  premises  to  the  plaintiff,  and  if  the  plain- 
tiff should  neglect  or  fail  to  comply  with  these  conditions 
his  deposit  money  should  be  forfeited  to  the  vendors.  The 
plaintiff  paid  the  deposit  at  the  time  of  entering  into  the 
contract.  At  the  time  he  entered  into  the  contract  he  was 
a  lunatic  and  incapable  of  understanding  its  nature,  but  this 
the  defendant  did  not  know,  and  the  contract  on  his  part 
was  a  bond  fide  one.  Held,  that  as  the  contract  was  en- 
tered into  by  the  defendant,  and  the  money  received  fairly 
and  in  good  faith,  and  without  knowledge  of  the  lunacy, 
and  so  far  as  concerned  the  deposit  the  transaction  was 
completely  executed,  the  plaintiff  was  not  entitled  to  the 
return  of  the  money  so  deposited. 

In  this  case  surely  the  contract  is  as  completely  executed, 
considering  the  matter  simply  as  a  question  of  law,  as  it 
was  in  Beavan  v.  McDonnell.  All  that  the  defendant  there 
did  was  merely  to  give  the  plaintiff  the  right  to  purchase  an 
estate  at  a  certain  price.  The  defendant  parted  with  noth- 
ing really,  but  sold  a  mere  privilege.  If  a  Court  of  Law 
would  uphold  that  contract  because  it  had  been  executed, 
a  fortiori  they  would  this  conveyance  by  Donald  Campbell. 

In  Camijbell  v.  Hooper,  3  Sm.  &  G.  153,  the  Vice  Chancel- 
lor held  that  the  mortgagee  of  a  lunatic  could  foreclose 
against  his  real  and  personal  representatives  ;  and  the  head 
note  is,  "  The  mere  insanity  of  a  mortgagor,  to  whom  and  to 
w^hose  agent  the  mortgage  money  has  been  honestly  paid,  and 
of  whose  insanity  no  advantage  has  been  taken  in  the  trans- 
action, does  not  annul  the  rights  of  the  mortgagee."  In 
that  case  of  course  the  mortgagee  acted  without  knowledge 
of  the  insanity  of  the  mortgagor. 

I  refer  to  the  observations  of  Lord  Cranworth  in  Elliott 
V.  Ince,  7  DeG.  McN.  &  G.  487,  as  follows :  "  The  principle 
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of  that  case,"  {MoUon  v.  Camroux,)  "was  very  sound, 
namely,  that  an  executed  contract,  where  parties  have 
been  dealing  fairly  and  in  ignorance  of  the  lunacy, 
shall  not  afterwards  be  set  aside.  That  was  a  decision  of 
necessity,  and  a  contrary  doctrine  would  render  all  ordinary 
dealings  between  man  and  man  unsafe.  How  is  a  shop- 
keeper who  sells  his  goods  to  knov/  whether  a  customer 
is  or  not  of  sound  mind  ?  Perhaps  the  same  principle 
may  apply  to  sales  of  land  or  mortgages.  Lord  Truro 
seems  to  have  thought  it  would  ;  so  at  least  I  collect  from 
what  he  says  in  Fy-ice  v.  Berrington,  3  M.  &  G.  498.  *  * 
The  result  of  the  authorities  seems  to  be,  that  dealings  of  sale 
and  purchase  by  a  person  apparently  sane,  though  subse- 
quently found  to  be  insane,  will  not  be  set  aside  against 
those  who  have  dealt  with  him  on  the  faith  of  his  being  a 
person  of  competent  understanding.  But  that  does  not 
touch  the  present  case,  where  the  question  is,  whether  the 
deed  of  a  lunatic,  altering  the  provisions  of  a  settlement,  is 
validr 

Lord  St.  Leonards, in  his  book  on  Real  Property,  (Sugden 
on  Vendors),  at  p.  208,  cap.  5,  sec.  3,  (18),  sums  up  the  law 
as  follows  : — 

"  And  now  the  result  of  the  authorities  seems  to  be,  that 
dealings  of  sale  and  purchase  by  a  person  apparently  sane, 
although  subsequently  found  to  be  insane,  will  not  be  set 
aside  against  those  who  have  dealt  with  him  on  the  faith 
of  his  being  a  person  of  competent  understanding." 

I  think  all  these  authorities  shew  that  the  rule  laid  down 
in  Molton  v.  Camroux  applies  as  well  to  a  deed  as  to  any 
other  contract  or  agreement,  and  I  see  no  good  reason  to 
make  any  distinction.  The  learned  Vice  Chancellor  would 
not,  in  Campbell  v,  Hooper,  have  decreed  a  foreclosure,  as  I 
understand  the  rule  in  equity,  unless  he  had  been  satisfied 
that  the  legal  estate  had  passed  by  a  valid  deed. 

In  my  opinion,  therefore,  the  judgment  of  the  Court 
below  ought  to  be  sustained,  and  the  appeal  dismissed. 


Strong,  V.  C. — If  the  state  of  the  law  had  been  that 
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mere  proof  of  the  mental  incapacity  of  Donald  Campbell 
at  the  time  of  the  execution  of  the  deed  would  have  been 
sufficient  to  enable  the  plaintiffs  to  recover,  I  should  not 
have  been  able  to  say  there  was  no  evidence  for  the  con- 
sideration of  the  jury. 

I  am  of  opinion,  however,  that  the  plaintiffs  were  bound 
to  carry  their  case  beyond  proof  of  lunacy  at  the  time  of  the 
execution  of  the  mortgage  to  the  Barrie  Building  Society. 

As  the  law  was  formerly  stated,  the  fine  or  feoffment  of 
a  lunatic  were  voidable,  whilst  an  innocent  conveyance, 
such  as  a  deed  of  bargain  and  sale,  lease  and  release,  and 
covenant  to  stand  seized,  was  absolutely  void ;  and  this  is 
laid  down  broadly  in  the  older  books,  without  making  any 
distinction  between  deeds  for  valuable  consideration  and 
voluntary  conveyances  :  See  Baxter  v.  Earl  of  Portsmouth , 

5  B.  &  C.  170,  per  Littledale,  J.,  as  stated  in  Chitty  on  Con- 
tracts, 8th  ed.,  p.  135.  And  a  late  text  writer  Broom,  in  his 
Commentaries,  3rd  ed.,  vol.  ii.,  p.  598,  states  the  rule  as  fol- 
lows :  "  Notwithstanding  what  has  just  been  said,  it  seems 
clear  that  a  man  by  the  bare  execution  of  an  instrument 
under  seal,  does  not  make  it  his  deed,  if  at  the  time  he  was  so 
weak  in  mind  as  to  be  incapable  of  understanding  it  when 
explained  to  him."    And  see  also  Howard  v.  Bighy,  2  CI. 

6  F.  661. 

The  late  cases  of  Molton  v.  Camroux,  2  Ex.  487 ;  in  Error 
4  Ex.  17,  and  Beavan  v.  McDonnell,  9  Ex.  309,  in  appeal, 
10  Ex.  184,  have,  however,  established  that  a  contract  of 
sale  or  purchase  of  chattels,  land,  or  other  property  by  a 
lunatic  binds  him,  if  it  has  been  executed,  and  the  party  with 
whom  he  contracted  has  had  no  notice  of  the  lunacy,  and 
has  acted  in  good  faith. 

In  Price  v.  Berrington,  3  McN.  &  G.  486,  Lord  Truro  in- 
timates the  opinion  that  this  doctrine  is  also  applicable  to 
a  deed  of  bargain  and  sale  of  land  executed  by  a  lunatic 
for  valuable  consideration  :  in  other  words,  that,  contrary  to 
the  older  authorities,  such  a  deed  is  at  law  voidable  only, 
not  void,  and  that  Courts,  as  well  of  Law  as  of  Equity,  will 
not  avoid  the  instrument  unless  the  party  who  impeaches  it 
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brings  himself  within  the  conditions  of  Molton  v.  (7am- 
roux  and  Beavan  v.  McDonnell. 

And  this  doctrine  seems  to  be  assented  to  by  Lord  Cran- 
worth,  in  Elliott  v.  Ince,  7  De  G.  McN.  &  G.  487,  and  was, 
so  far  as  Courts  of  Equity  are  concerned,  adopted  by  this 
Court  in  McDonald  v.  McDonald,  14  Grant  545,  in  appeal, 
16  Grant  37. 

I  can  find  no  case,  however,  in  which  this  principle  has 
been  acted  upon  in  a  Court  of  Law,  but  it  seems  so  reason- 
able that,  fortified  as  it  is  by  the  strong  opinion  of  Lord 
Truro,  I  think  it  ought  to  have  the  effect  of  limiting  the 
application  of  the  older  authorities,  which  say  that  the  deeds 
of  a  lunatic  are  absolutely  void,  to  voluntary  conve5^ances. 

In  Campbell  v.  Hooper,  3  Sm.  &  G.  153,  Stuart,  V.  C. 
seems  to  have  acted  on  that  view  of  the  law ;  for  though 
he  does  not  expressly  so  state  in  the  judgment,  the  decree 
of  foreclosure  which  he  made  involved  a  recognition  of  the 
legal  efficacy  of  the  mortgage  deed  as  passing  the  lunatic 
mortgagor's  estate. 

Campbell  v.  Hooper,  shews  most  distinctly  that  if  the 
plaintiffs  were  permitted  to  recover  in  ejectment  in  the 
present  case,  the  defendant,  would  be  reheved  in  equity, 
and  we  should  then  have  the  anomaly  of  a  Court  of  Equity 
setting  up  a  deed  which  a  Court  of  Law  had  set  aside. 
Had  the  original  mortgagees,  the  Building  Society,  been 
plaintiffs  here,  the  case  of  Campbell  v.  Hooper  would  have 
been  directly  in  point,  and  the  Court  would  have  been 
compelled  either  to  overrule  that  case  or  to  hold  the  mort- 
gage deed,  executed  under  the  circumstances  stated  in  evi- 
dence for  valuable  consideration,  and  without  notice  to  the 
mortgagees  of  the  lunacy  of  the  mortgagor,  to  have  been 
sufficient  to  pass  the  estate.  Then,  if  the  deed  was  valid 
as  passing  the  estate  to  the  mortgagees,  how  can  the  power 
given  to  them  to  sell  and  convey  the  estate  in  a  certain 
event  be  treated  otherwise  than  the  conveyance  of  the 
estate  to  the  mortgagees  themselves  ?  If  the  deed  was  valid 
for  any  purpose,  it  must  have  been  good  in  its  entirety,  and 
the  Building  Society,  therefore,  had  not  only  the  legal 
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estate  vested  in  them,  but  full  power  to  deal  with  it  as  they 
did. 

The  conclusion  is,  that  the  nonsuit  was  right. 

Blake,  V.  C. — In  this  case,  as  it  comes  before  this  Court, 
I  think  it  necessary  that  the  appellants  should  establish  two 
facts ;  first,  that  there  was  reasonable  evidence  that  Donald 
Campbell,  at  the  time  of  the  mortgage  impeached,  was  a 
a  person  of  unsound  mind  ;  and  second,  that  the  Building 
Society  w^ere  aware  of  his  state  ivhen  they  dealt  with  him. 

After  a  careful  perusal  of  the  evidence,  and  of  the  cases 
of  McDonald  v.  McDonald,  14  Grant  545,  16  Grant  37; 
Banks  v.  Goodfelloiu,  L.  R.  5  Q.  B.  549,  and  Boughtoii  v. 
Knight,  L.  R.  3  P.  &  D.  64,  I  do  not  think  it  can  be  said 
that  Donald  Campbell  was  not,  at  the  time  of  the  giving  of 
the  mortgage,  a  person  of  sound  mind. 

There  is  no  doubt  he  had  a  religious  delusion,  and  was  a 
person  of  eccentric  habits ;  but,  notwithstanding  these  pecu- 
liarities, he  comprehended  what  he  was  doing  when  he  gave 
the  mortgage  in  question. 

I  do  not  think  there  was  such  a  degree  of  unsoundness  of 
mind  as  to  interfere  with  those  faculties  which  ought  to  be 
brought  into  action  in  such  a  transaction  as  that  im- 
peached. 

I  think,  therefore,  that  the  jury  erred  in  their  finding, 
and  that  they  should  have  found  in  favor  of  the  defendant 
on  this  point. 

But  although  this  is  my  view  on  that  question,  I  cannot 
come  to  the  conclusion  that,  at  the  close  of  the  plaintift"s 
case,  the  defendant  would  have  been  entitled  to  a  nonsuit. 
So  far  as  this  branch  of  the  case  is  concerned.  Although 
I  should  find  in  favor  of  the  defendant  on  the  question 
of  unsound  or  sound  mind,  yet  I  would  not  like  to  sa}^ 
another  person  was  irrational  because  he  came,  on  this 
evidence,  to  an  opposite  conclusion. 

I  think,  at  the  close  of  the  plaintifiV  case,  if  I  were 
asked  "  whether  there  is  any  evidence  on  which  a  rational 
verdict  can  be  founded  ?"  I  should  be  justified  in  leaving  it 
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to  the  jury  to  pass  their  opinion  on  this,  a  matter  so  pecu- 
liarly within  their  province. 

I  think  the  appellant  fails  entirely  in  establishing  the 
second  point  necessary  to  his  success. 

There  is  not  any  evidence  on  which  a  jury  would  be  war- 
ranted in  concluding  that  the  Building  Society  had  any 
notice  of  the  unsoundness  of  mind  of  Donald  Campbell,  if, 
as  a  matter  of  fact,  it  existed. 

I  think  the  evidence  allowed,  of  general  reputation,  to 
prove  the  fact  of  lunacy,  or  to  fix  the  mortgagees  with 
knowledge  of  it,  is  inadmissible  :  Greenslade  v.  Dare,  20 
Beav.  284  ;  but,  even  taking  those  vague  general  statements 
into  account,  there  was  nothing  before  the  jury  on  which 
they  could,  on  this  point,  give  a  rational  verdict  in  favor 
of  the  plaintiffs. 

It  merely  led  them  to  a  conjecture  ;  and  as  the  learned 
Judge  at  the  trial  found  one  of  the  matters  necessary  for 
the  plaintiffs'  case  unproved,  he  should  have  allowed  a 
nonsuit  to  be  entered,  and  therefore  the  finding  of  the 
Court  below  allowing  what  the  Judge  at  the  trial  ought  to 
have  given,  should  be  sustained  here. 

It  was,  however,  argued  before  us  that,  if  unsoundness 
of  mind  be  proved,  the  knowledge  or  ignorance  of  the 
mortgagees  is  immaterial,  as  the  act,  being  that  of  a 
lunatic,  is  void. 

The  old  maxim  was,  that  "  No  person  can  in  a  civil  cause 
stultify  himself:"  Phillips  on  Lunacy,  p.  11.  This,  no 
doubt,  has  been  modified  in  later  years,  and  the  Court  is 
at  all  times  ready  to  give  ear  to  the  charge  that  advantage 
has  been  taken  of  the  state  of  mind  or  body  in  which  one 
of  the  contracting  parties  was  at  the  time  the  agreement 
objected  to  v/as  entered  into. 

But  I  do  not  find  that  the  cases  have  gone  further  than 
that,  and  it  has  been  held,  both  at  law  and  in  equity,  that 
where  a  person,  apparently  of  sound  mind,  and  not  known  to 
be  otherwise,  enters  into  a  contract,  which  is  fair  and  bond 
fide,  and  is  executed  and  completed,  and  the  property 
forming  its  subject  matter  cannot  be  restored  so  as  to  put 
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the  parties  in  statu  quo,  such  contract  cannot  afterwards  be 
set  aside,  either  by  the  alleged  lunatic  or  his  representa- 
tives :  Dmt,  V.  &  P.,  4th  ed.,  vol.  i ,  p.  5. 

In  Elliott  V.  Ince,  7  De  G.  McN.  &  G.,  Lord  Cranworth, 
after  examining  Molton  v.  Camroux,  2  Ex.  487,  4  Ex.  17 ; 
Price  V.  Berrington,  3  McN.  &  G.  498 :  Mell  v.  Morley,  9 
Ves.  478 ;  Sergeson  v.  Sealey,  2  Atk.  412— concludes  that, 
"  The  result  of  the  authorities  seems  to  be,  that  dealings 
of  sale  and  purchase  by  a  person  apparently  sane,  though 
subsequently  found  to  be  insane,  will  not  be  set  aside 
against  those  who  have  dealt  with  him  on  the  faith  of  his 
being  a  person  of  competent  understanding." 

He  approves  of  the  principle  of  the  case  of  Molton  v. 
Camroux,  as  being  "  very  sound,  namely,  that  an  executed 
contract,  where  parties  have  been  dealing  fairly  and  in 
ignorance  of  the  lunacy,  shall  not  afterwards  be  set  aside." 

"  That,"  he  says,  "  was  a  decision  of  necessity,  and  a  con- 
trary doctrine  would  render  all  ordinary  dealings  between 
man  and  man  unsafe." 

I  do  not  find  any  case  at  variance  with  the  doctrine  here 
laid  down,  and  I  am  therefore  justified  in  concluding  that 
while  the  Court  watches  jealously  transactions  in  which 
persons  of  unsound  mind  are  engaged,  and  is  ever  ready  to 
protect  them,  at  the  same  time,  where  no  advantage  has 
been  taken  of  the  lunatic  by  a  person  ignorant  of  his  con- 
dition, but  the  transaction  impeached  is  one  fair  and 
honest,  there,  although  it  be  shewn  that  one  of  the  persons 
was  of  unsound  mind,  the  proving  of  this  fact  shall  not 
^render  the  transaction  void. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Hagarty,  C.  J.  C.  P.,  was  not  present  at  the  argument^ 
and  took  no  part  in  the  judgment. 

Spragge,  C,  and  Morrison,  J.,  were  of  opinion  that 
there  was  evidence  to.  go  to  the  jury  of  insanity,  but  not  of 
notice  to  the  Building  Society. 

GalT,  J.,  concurred  with  Draper,  C.  J.  of  Appeal. 

Ajpjpeal  dismissed  with  costs. 
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HILARY  TERM,  37  VICTORIA,  1874. 

(^From  Fthruary  2nd  to  February  I4(h.) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
"  Thomas  Galt,  J.  (a) 


Chamberlen  v.  Trenouth. 

Lease  of  chattels — Covenant  to  restore  at  expiration  of  term — Reasonable 
wear  and  tear  excepted — Destruction  by  fire — Liability  of  lessee. 

Where  the  lessee  of  goods  covenanted  to  restore  them  to  the  lessor  ''at 
the  expiration  of  the  term,  in  as  good  order  as  they  then  were,  reason- 
able wear  and  tear  only  excepted,"  and  the  goods  during  the  term  were 
destroyed  by  fire  without  the  lessee's  default. 

Held,  that  the  absolute  words  of  the  covenant  were'  controlled  by  the 
implied  condition  that  the  goods  should  continue  to  exist,  and  that 
the  lessee  was  not  liable  on  the  covenant  for  not  restoring  them  at  the 
end  of  the  term. 

Held,  also,  that  the  exception  ''reasonable  wear  and  tear  ex- 
cepted," referred  to  the  order  and  condition  of  the  goods,  so  as  to 
exclude  bad  repair,  breakages,  &c.,  not  arising  from  reasonable  wear 
and  tear,  but  did  not  amount  to  a  guarantee  of  the  continued  existence 
of  the  goods. 

This  was  an  action  of  covenant  on  a  lease. 

The  second  count  of  the  declaration  and  the  issues 
thereon  alone  require  notice.  It  stated  that  the  defendant, 
by  lease  under  seal,  became  lessee  of  certain  goods  and 
chattels,  to  hold  for  five  years,  and  covenanted  with  the 
plaintiff  to  restore  the  said  goods  and  chattels  to  the 
plaintiff  at  the  expiration  of  the  term,  in  as  good  order  as 
they  then  were,  reasonable  wear  and  tear  excepted  :  breach, 
that  the  term  expired,  and  the  defendant  did  not  return 
them  as  agreed. 

(a)  GwYNNE,  J,,  took  no  part  in  the  proceedings  of  this  term,  being 
absent  on  leave. 

63— VOL.  XXIII  CP. 
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The  cause  was  tried  before  Richards,  C.  J.,  "without  a  jury 
at  Peterborough,  at  the  Spring  Assizes  of  1873. 

Pleas — 1.  N on  est  factum.  2.  That  defendant  restored 
the  goods  at  the  end  of  the  tenancy,  and  plaintiff  accepted 
them  as  in  good  condition,  as  they  were,  reasonable  wear 
and  tear  excepted.    3.  Statute  of  Limitations.    4.  Payment. 

In  addition  to  these  pleas  it  was  agreed,  that  a  plea  should 
he  added,  setting  out  that  during  the  term  an  accidental  fire 
occurred  by  which  the  goods  were  destroyed,  or  such  part 
as  were  not  returned  to  the  plaintiff,  without  any  default  of 
the  defendant. 

This  was  proved  to  be  tlie  case. 

A  verdict  was  rendered  for  the  plaintiff. 

In  Easter  Term,  1873,  Hector  Cameron,  Q.  C,  obtained  a 
rule  nisi  on  the  leave  reserved. 

In  Michaelmas  Term  S.  Richards,  Q.  C,  shewed  cause. 
There  was  no  question  raised  at  the  trial,  as  to  the  plaintiff 
having  received  a  portion  of  the  chattels,  and  there  is  no 
plea  raising  it.  Where  a  person  covenants  to  pay  rent,  and 
the  premises  are  afterwards  destroyed  by  fire,  he  is  still 
bound  to  pay  the  rent  ;  and  whenever  a  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against 
it  by  his  contract  :  Walton  v.  WaterJiouse,  Wms.  Saund. 
2nd  ed.  1871,  vol.  ii.,  p.  835.  It  is  also  laid  down  that  a 
person  is  not  released  from  a  covenant  to  do  a  thing  which 
is  impossible,  unless  the  impossibility  existed  at  the  time  of 
the  making  of  the  covenant :  Boast  v.  Firtli,  L.  R.  4  C. 
P.  1;  ApiMy  v.  Myers,  L.  R.  2  C.  P.  G51.  The  verdict 
is  right. 

Hector  Cameron,  Q.  C,  contra.  Tlie  evidence  shews  that 
the  goods  were  leased  to  the  defendant  at  the  rent 
of  $120.  The  plaintiff  subsequently  received  back  a 
portion  of  the  goods,  namely,  an  engine,  which  was 
included  in  the  goods  demised,  which  the  plaintiff  now  seeks 
to  recover  ;  if,  however,  there  is  any  question  as  to  this  not 
being  raised  by  the  pleadings,  a  plea  to  that  effect  should  be 
added.    The  bailee  of  goods  and  chattels  demised,  destroyed 
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by  fire,  is  not  bound  to  restore  them,  as  it  is  clearly  laid 
down  that  where  chattels,  let  out  to  hire,  perish  or  are 
burned,  without  any  neglect  on  the  part  of  the  hirer,  the 
latter  will  not  be  responsible  for  the  loss  :  Taylor  v.  Calcl- 
well,  3  B.  &  S.  826  ;  Williams  v.  Lloyd,  W.  Jones,  179; 
Schroder  v.  Ward,  13  C.  B.  N.  S.  410.  And  in  Coggs  v. 
Bernard,  2  Ld.  Raym.  016,  it  is  also  decided  that  the 
borrower  of  goods  is  not  liable  for  unforeseen  accidents,  but 
only  for  neglect. 

Hagarty,  C.  J. — The  rule  in  this  case  should  have  been 
to  enter  a  verdict  for  the  defendant  or  a  nonsuit  under 
the  Law  Reform  Act,  no  leave  appearing  to  have  been 
reserved. 

The  rule  of  law  laid  down  in  the  well  known  case  of 
Paradiyie  v.  Jane,  iVleyn  26,  was  that  where  the  law 
created  a  duty,  and  the  party  is  disabled  from  performing  it 
without  any  default  in  him,  and  he  has  no  remedy  over,  the 
law  will  excuse  him  ;  but  where  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract ;  and,  therefore,  if  a  lessee 
covenant  to  repair  a  house,  though  it  be  burned  by  lightning, 
or  thrown  down  by  enemies,  yet  he  is  bound  to  repair  it. 

So  the  rule  is  stated  in  the  notes  to  Walton  v.  Water- 
house,  Wrns.  Saund.,  2nd  cd.  1871,  vol.  ii.,  p.  835,  citing 
authorities. 

But  there  are  exceptions  of  some  standing.  Where  the 
contract  is  for  personal  service,  as  by  an  author  to  write  a 
book,  or  a  painter  to  paint  a  picture,  it  is  deemed  subject  to 
a  condition  that  if  the  author  become  insane,  or  the  painter 
paralytic  or  blind,  and  so  incapable  to  perform  the  contract 
by  the  act  of  God,  he  is  not  liable  for  damages. 

The  law  is  fully  discussed  in  Robinson  v.  Davison,  L. 
R.  6  Ex.  269,  where  the  subsequent  illness  of  a  performer, 
who  had  contracted  to  play  at  a  conccrt,'was  held  to  excuse 
her.    See  also  Boast  v.  Firth,  L,  R.  4  C  P.  1. 
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It  is  also  held  that  where,  subsequent  to  the  contract,  the 
Act  of  the  Legislature  makes  the  performance  of  the 
contract  unlawful  or  impossible,  the  breach  is  excused. 
We  had  to  consider  this  in  Corporatioyi  of  York  v.  Cor- 
poratmi  of  Toronto^  21  C.  P.  95.  Sec  also  Baily  v.  Dc 
Crespigny^  L.  R.  4  Q.  B.  l&O  ;  Broiun  v.  Mayor  of  London ^ 
9  C.  B.  N.  S.  726. 

As  to  the  question  before  us,  the  law  is  not  so  clear. 

In  Benjamin  on  Sales,  2nd  ed.,  455,  it  is  said,  "If  a  thing 
be  physically  impossible,  quod  natura  fieri  non  concedit,  or 
be  rendered  impossible  by  the  act  of  God,  as  if  A.  agree  to 
sell  and  deliver  his  horse  '  Eclipse '  to  B.  on  a  fixed  future 
day,  and  the  horse  die  in  the  interval,  the  obligation  is  at 
an  end." 

In  the  notes  to  Wms.  Saund.,  already  referred  to,  at 
p.  837,  it  is  said,  Though  "  a  man  may,  by  an  absolute 
contract,  bind  himself  to  perform  things  which  subsequently 
become  impossible,  or  to  pay  damages  for  the  non- 
performance where  the  event  which  causes  the  impossibility 
was  or  might  have  been  anticipated  and  guarded  against  in 
the  contract,  yet  it  has  lately  been  laid  down,  that  where 
the  event  is  of  such  a  character  that  it  cannot  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  the  contract- 
ing parties  when  the  contract  was  made,  they  will  not  be 
bound  by  general  words,  which,  though  large  enough  to 
include,  were  not  used  with  reference  to  the  possibility  of 
the  contingency  which  afterwards  happens." 

The  case  of  Taylor  v.  Caldwell,  3  B.  &  S.  826  (decided 
in  1863)  is  remarkable. 

The  defendants  agreed  to  let  and  the  plaintiffs  to  take,  the 
Surrey  Gardens  and  Music  Kail,  for  four  named  days,  for 
concerts,  at  the  rate  of  «£100  for  each  day,  the  defendants 
providing  the  band  and  other  things,  and  the  plaintiffs  the 
performers.  Before  the  first  day  named,  the  music  hall 
was  destroyed  by  accidental  fire,  so  that  the  concerts  could 
not  be  given.  It  was  held  that  the  defendants  were  not 
liable.  The  judgment  was  delivered  by  Blackburn,  J.  He 
reviews  the  authorities,  and  at  page  838  adds,  "  It  may,  we 
think,  be  safely  asserted  to  be  now  English  law,  that  iu  all 
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contracts  of  loan  of  chattels  or  bailments  if  the  performance 
of  the  promise  of  the  borrower  or  bailee  to  return  the  thing 
lent  or  bailed  becomes  impossible  because  it  has  perished, 
this  impossibility  (if  not  arising  from  the  fault  of  the 
borrower  or  bailee  from  some  risk  which  he  has  taken  upon 
himself)  excuses  the  borrower  or  bailee  from  the  performance 
of  his  promise  to  redeliver  the  chattel."  He  cites  Willimns 
V.  Lloyd,  W.  Jones  179,  where  defendant,  to  whom  the  plain- 
tiff had  delivered  a  horse,  promised  to  re- deliver  on  request, 
and  was  excused  on  the  plea  that  before  request  the  horse 
had  died  without  his  default ;  and  the  Court  said  it  would 
have  been  also  a  good  plea  if  an  obligation  were  made 
conditioned  to  deliver  the  horse  on  request,  and  he  died 
before  it. 

After  noticing  the  old  rule,  he  says,  at  page  833 :  But 
this  rule  is  only  applicable  where  the  contract  is  positive 
and  absolute,  and  not  subject  to  any  condition  either 
express  or  implied  ;  and  there  are  authorities  which, 
as  we  think,  establish  the  principle  that  where,  from 
the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  beginning  have  known  that  it  could  not 
be  fulfilled  unless  when  the  time  for  the  fulfilment  of 
the  contract  had  arrived  some  particular  specified  thing  con- 
tinued to  exist,  so  that,  when  entering  into  the  contract,  they 
must  have  contemplated  such  continuing  existence  as  the 
foundation  of  what  was  to  be  done  ;  there,  in  the  absence 
of  any  express  or  implied  warranty  that  the  thi'i;j^  shall 
exist,  the  contract  is  hot  to  be  construed  as  a  positive  con- 
tract, but  as  subject  to  an  implied  condition  that  the  parties 
shall  be  excused  in  case,  before  breach,  performance  be- 
comes impossible  from  the  perishing  of  the  thing  without 
default  of  the  contractor. 

"  There  seems  little  doubt  that  this  implication  tends  to 
further  the  great  object  of  making  the  legal  construction 
such  as  to  fulfil  the  intention  of  those  who  entered  into  the 
contract.  For  in  the  course  of  affairs  men  m  making  such 
contracts  in  general  would,  if  it  were  brought  to  their  minds, 
say  that  there  should  be  such  a  condition." 
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This  case  is  commented  on,  and  apparently  followed  in 
Appleby  v.  Myers,  L.  R  ,  1  C.  P.  615 ;  in  Error,  L.  R.  2  C. 
P.  651. 

Again  in  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  127,  in 
error,  it  is  held  that  the  rule,  as  laid  down  in  the  older  cases, 
as  to  unforeseen  accident  preventing  performance,  is  no 
excuse  where  there  is  an  express  contract  to  do  the  act. 
But  there  performance  was  not  prevented  by  the  destruction 
or  ceasing  to  exist  of  the  subject  matter  of  the  contract;  and 
the  distinction  seems  to  be  clear.  As,  when  a  merchant  un- 
dertakes to  put  a  cargo  on  board  of  a  ship,  sent  therefor  to 
a  particular  place,  he  is  not  excused  because  there  could  no 
cargo  be  obtained,  nor  because  the  charterer  was  prevented 
from  putting  it  on  board  from  some  unforeseen  cause. 

See  the  observations  of  Willes,  J.,  in  Lord  Clifford  v. 
Waits,  L.  R.  5  C.  P.  577.  In  this  case  the  general  law  is 
discussed  as  to  contracting  to  do  a  thing,  either  then  impos- 
sible or  becoming  afterwards  impossible.  But  it  does  not 
involve  any  question  as  to  the  destruction  of  the  thing  res- 
pecting which  something  was  contracted  to  be  done. 

See  also  Hall  v.  Wright,  E.  B.  &  E.  746,  and  in  error  765, 
and  a  valuable  note  in  the  American  edition. 

There  are  many  expressions  in  the  text-books  and  cases 
which,  especially  at  the  first  reading,  appear  not  easily  to  be 
reconciled  or  referable  to  one  governing  principle. 

I  cannot  see  very  clearly,  on  the  language  of  some  of  the 
cases,  how  a  covenant  to  repair  a  house  is  held  not  to  be  ex- 
cused by  the  total  destruction  of  the  house.  It  must  be,  I 
suppose,  on  the  idea  that  the  contract  is  substantially  to  keep 
a  house  always  on  the  demised  property,  and  therefore  to 
rebuild  it  as  often  as  it  may  be  destroyed. 

It  seems  to  me  to  follow  inevitably  from  the  judgment  of 
Sir  Colin  Blackburn,  that  we  must  hold  that  when  these 
parties  entered  into  the  contract  that  defendant  should  return 
the  demised  goods  at  the  end  of  the  term  in  as  good  order 
as  they  then  were,  reasonable  wear  and  tear  excepted, 
the  absolute  words  are  controlled  by  the  implied  conditioii 
that  the  goods  must  continue  to  exist,  and  that  if  they 
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cease  to  exist  without  defendant's  default,  the  latter  is 
not  to  be  liable. 

We  have  not  overlooked  the  words  "  only  excepted." 

The  covenant  is  to  return  the  goods  in  as  good  order  as 
they  then  were,  reasonable  wear  and  tear  only  excepted. 
We  think  the  word  ''only"  is  referable  to  the  order  and 
condition  of  the  goods,  as  to  exclude  bad  repair,  breakages, 
&c.,  not  arising  from  reasonable  wear  and  tear  ;  and  that 
the  exception  does  not  prevent  the  implied  condition,  said 
to  exist  in  such  contracts,  that  the  goods  shall  be  in  exist- 
ence at  the  time  for  fulfilment  of  the  bargain  ;  that,  in  other 
words,  the  exception  does  not  make  the  covenantor  guaran- 
tee the  continued  existence  of  the  goods. 

Our  judgment  must,  therefore,  be  for  the  defendant. 

Galt,  J.,  concurred. 

GWYNNE,  J,,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

'Rule  absolute. 


Saxton  v.  Stevenson. 

Promi.'^sory  note — Uncertninty  in  amonnt. 

Held,  following  Palmer  v.  Fahnestock,  9  C.  P.  172,  that  an  instru- 
ment purporting  to  be  a  promissory  note,  with  the  words,  ''with  ex- 
change not  to  exceed  one-half  per  cent.,"  w^as  not  a  promissory  note, 
the  amount  being  rendered  uncertain  by  the  uncertainty  of  exchange. 

This  was  an  action  brought  by  the  indorsee  of  several 
promissory  notes.  Each  of  the  counts  was  in  the  following 
form  :  "For  that  the  defendant,  under  the  name  and  style 
of  Dodge,  Stevenson  &  Co.,  on  the  11th  December,  1865, 
by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
order  of  Ball,  Raff  &  Saxton,  $3361.61,  at  Cayuga  County 
National  Hank,  Auburn,  on  the  8th  August,  1866,  with  ex- 
change not  to  exceed  one-half  percent.  ;  and  the  said  Ball, 
Raff  &  Saxton  endorsed  the  said  note  to  the  plaintiff;  but 
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the  defendant  did  not,  nor  did  any  other  person,  pay  the 
same." 

There  were  nine  counts  on  different  notes,  but  in  each 
there  was  the  same  stipulation  with  regard  to  exchange. 

These  counts  were  demurred  to,  on  the  ground  that  the 
several  instruments  were  not  promissory  notes. 

F.  Osier,  for  the  demurrer.  The  instrument  being  pay- 
able "with  exchange  not  to  exceed  one-half  percent."  is  not 
a  promissory  note,  as  the  amount  is  rendered  uncertain  by 
the  addition  of  the  exchange.  This  clearly  appears  from 
Palmer  v.  Fahnestoch,  9  C.  P.  172,  where  it  is 
said  that  an  instrument  with  the  words,  "  with  exchange 
on  New  York,"  was  not  a  promissory  note.  FahnestocJc  v. 
Palmer,  20  U.  C.  R.  307,  is  to  the  same  effect,  and  these 
cases  have  been  followed  in  all  the  subsequent  cases  :  Wood 
V.  Young,  14  C.  P.  250  ;  Grant  v.  Young,  23  U.  C.  R. 
387;  Grag  v.  Warden,  29  U.  C.  R.  535;  Bettis  v.  Weller, 
30  U.  C.  R.  23  ;  Cushman  v.  Reid,  20  C.  P.  147. 

M.  0.  Cameron,  Q.  C,  contra.  Palmer  v.  Fahnestock,  it 
is  submitted,  is  not  good  law,  for  there  is  no  difficulty  in  as- 
certaining the  amount  of  exchange,  and  therefore  there  is 
no  uncertainty  about  it.  Here,  however,  it  is  fixed  at  one-half 
per  cent.,  and  in  this  respect  the  case  is  distinguishable  from 
Palmer  v.  FahnestocJc,  9  C.  P.  172.  At  all  events,  the 
note  was  made  in  the  United  States,  and  is  valid  there. 

Galt,  J. — It  was  admitted  hy  the  learned  counsel  for  the 
defendant  that  unless  this  case  could  be  distinguished  from 
the  case  of  Palmer  v.  FahnestocJc,  9  C.  P.  172,  and  if  we 
consider  that  case  binding  on  us,  our  judgment  must  be  for 
the  defendant  on  this  demurrer. 

We  have  been  unable  to  draw  a  distinction  between  this 
case  and  that  of  Palmer  v.  FaJmestocJc,  and  we  consider  we 
are  bound  by  that  decision,  recognized  as  it  has  been  in  the 
cases  of  Wood  v.  Young,  14  C.  P.  250 ;  Grant  v.  Young, 
23  U.  C.  R.  387 ;  and  CusJiman  v.  Reid,  20  C.  P.  147. 

Our  judgment  on  this  demurrer  is,  therefore,  in  favour  of 
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the  defendant,  leaving  the  plaintiff  to  take  such  steps  as  he 
may  be  advised,  to  have  ike  doctrine  laid  down  in  Palmer  v. 
Fahnestoch  considered  in  a  higher  Court. 

Hagarty,  C.  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Judgment  for  defendants. 


Thompson  v.  Colcock. 

Sale  of  land  for  taxes — Validity  of. 

On  the  5th  February,  1867,  the  lot  in  question  was  sold  for  taxes  due  for 
1859  and  1860 ;  and  on  the  28th  December,  1867,  it  was  again  sold  for 
the  taxes  due  for  1862,  '63,  '64,  '65,  '66,  these  latter  taxes  being  due 
at  the  time  of  the  first  sale. 

Held,  that  the  second  sale  was  valid,  for  the  fact  ot  the  subsequent 
taxes  being  due  at  the  time  of  the  first  sale,  and  not  included  in  the 
warrant  under  which  it  took  place,  did  not  free  the  land  from  the  pay- 
ment thereof. 

At  the  time  of  the  first  sale,  the  lot  was  not  sold  for  its  own  arrears  only, 
but  was  assessed  with  another  lot  and  the  arrears  charged  against  both. 
Semble,  that  this  would  be  fatal. 

The  County  Council  by  by-law,  passed  in  June,  1866,  directed  the  treasurer 
to  collect  all  taxes  on  lands  where  the  same  was  in  arrear  and  unpaid 
on  the  1st  May,  1861.  Held,  that  under  this  he  should  have  sold  for 
the  arrears  due  up  to  1865. 

Ejectment  for  lot  No.  11,  on  the  south  side  of  Main 
street.  Bald's  survey,  in  the  Village  of  Welland. 

The  plaintiff  claimed  under  a  paper  title,  and  also  under 
a  tax  sale,  dated  5th  February,  1867. 

The  defendant  claimed  title  under  a  second  sale  for 
taxes,  dated  28th  December,  1867. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Welland,  at  the  Spring  Assizes  of  1874. 

The  plaintiff 's  paper  title  was  admitted.    The  evidence 
in  regard  to  the  tax  sales  was  as  follows  : 
64j — VOL.  XXIII  CP. 
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On  29th  June,  1866,  the  County  Council  of  Welland, 
passed  a  by-law  directing  the  treasurer  to  collect  all  taxes 
on  lands  where  the  same,  for  at  least  the  sum  of  Si,  portion 
thereof,  were  in  arrear  and  unpaid  on  the  1st  of  May,  1861. 

On  this,  the  treasurer  issued  his  warrant  to  the  sheriff, 
dated  2nd  October,  1866,  to  sell  the  lands. 

In  the  schedule,  it  was  thus  stated : 

Description.         Lot.         Year  due.  Amount.        Taxed  in  name  of 

Bald's  Survey.     11&21.    1859  & '60.         $14.60.  H.Martin. 

On  the  5th  February,  1867,  the  sheriff  sold  lot  11  to  the 
plaintiff,  and  on  7th  August,  1868,  made  a  deed  to  him. 

On  the  6th  September,  1867,  a  warrant  was  issued  by 
the  warden  to  the  treasurer,  to  levy  on  the  land  in  the 
schedule. 

In  the  schedule,  this  lot  11  was  assessed  separately,  as 
lot  11,  south  side  Main  street,  Bald's  survey;  years  due, 
1862,  1863,  1864,  1865,  1866  ;  amount  $5.79  ;  and  on  the 
20th  December,  1867,  the  treasurer  sold  to  one  Page,  and 
a  deed  was  made  to  him  on  the  4th  January,  1869. 

The  defendant  claimed  through  Page,  and  had  entered 
into  possession  in  March,  1871,  and  had  been  since  in  occu- 
pation. 

It  was  agreed  that  the  whole  question  was,  whether  the 
subsequent  sale  for  taxes  was  invalid,  on  the  ground  that 
all  the  taxes  lor  which  the  lot  was  sold  at  the  second  sale 
by  the  sheriff  were  due  at  the  time  of  the  first  sale.  If 
such  second  sale  were  not  invalid  on  those  grounds,  then 
the  verdict  to  be  for  the  defendant ;  and,  if  invalid,  then 
for  the  plaintiff. 

The  learned  Judge  entered  a  verdict  for  the  plaintiff, 
but  reserved  leave  to  defendant  to  move  to  enter  a  verdict 
in  his  favour. 

In  Easter  Term,  F.  Osier  obtained  a  rule  nisi  on  the 
leave  reserved. 

In  Michaelmas  term,  McKenzie,  Q.  C,  shewed  cause.  It 
was  admitted  at  the  trial  that  the  first  sale  was  valid,  and 
the  whole  question  is,  whether  the  second  sale  is  valid  or 
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not.  All  the  taxes  comprised  in  the  second  sale  being  due 
at  the  time  of  the  first  sale,  it  is  invalid,  as  the  subseqent 
taxes  should  have  been  included  in  the  first  sale,  and  that 
not  having  been  done,  the  purchaser  at  the  first  sale  is  en- 
titled to  hold  the  land  freed  from  the  subsequent  taxes : 
Mills  V.  McKay,  15  Grant  192;  Schaefer  y.  Lundy,  20 
C.  P.  487.  Moreover,  under  32  Vic.  ch.  36,  sec.  155,  O, 
the  first  sale  is  now  made  valid,  it  not  having  been  ques- 
tioned within  two  years  after  the  passing  of  the  Act. 

F.  Osier,  contra.  The  fact  of  the  taxes  for  which  the 
lot  was  sold  at  the  second  sale  being  in  arrear  at  the  time 
of  the  first  sale,  had  not  the  effect  of  freeing  the  land  from 
such  subsequent  taxes,  and  the  cases  referred  to  on  the 
other  side  do  not  apply,  for  there  the  taxes  not  included, 
were  due  prior  to  those  for  which  the  land  was  sold.  The 
validity  of  the  first  sale  is  in  question  as  well  as  the 
second,  and  the  first  sale  is  invalid,  as  the  lot  in  question, 
lot  11,  was  assessed  and  put  up  for  sale  together  with 
lot  21,  whereas  each  lot  should  have  been  separately 
assessed  and  sold  for  its  own  arrears.  The  second  sale  is 
valid,  as  the  taxes  were  separately  assessed  on  lot  11, 
and  it  was  so  sold.  At  all  events,  as  the  taxes  were 
so  separately  assessed  they  could  not  be  included  in  the 
warrant  under  which  the  first  sale  was  made,  as  it  was  a 
joint  sale  of  lots  11  and  21  :  Ridout  v.  Ketchum,  5  C.  P.  50; 
Laughtenhorough  v.  McLean,  14  C.  P.  175 ;  McDonald  v. 
Rohillavd,  23  U.  C.  R.  105 ;  Munro  v.  Grey,  12  U.  C.  R. 
647.  The  second  sale,  not  having  been  questioned  within 
two  years,  under  32  Vic.  ch.  36,  sec.  155,  the  sale  is  now 
valid,  and  being  subsequent  to  the  first  sale,  it  must  prevail. 

Hagarty,  C.  J. — The  plaintiff*  must  fail  unless  he  can 
recover  on  the  strength  of  the  first  sale  to  him  for  taxes, 
and  must  contend  that,  by  that  sale  in  1867,  professedly 
only  for  taxes  due  for  1859  and  1860,  the  land  was  freed 
from  any  arrears  for  1861,  1862,  1863,  1864,  1865. 

He  argues  that  the  treasurer  in  1866,  under  the  By-law, 
should  have  included  all  the  arrears  up  to  1865,  and  we 
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agree  with  that  argument,  and  think  the  treasurer  mistook 
the  effect  of  the  By-law  as  limiting  the  sales  to  taxes  in 
arrear  for  five  years.  But,  conceding  all  this,  it  goes  to 
impugn  the  correctness  of  the  first  sale,  which  cannot  help 
the  plaintiff. 

There  is  no  doubt  but  that  five  years  subsequent  arrears 
accrued,  for  which  the  second  sale  took  place. 

Unless,  therefore,  there  be  some  express  declaration  in 
the  Statutes,  that  the  effect  of  omitting  to  include  arrears 
in  a  treasurer's  warrant  and  schedule  for  years  just  pre- 
ceding such  warrant,  necessarily  cancels  all  claims  for 
such  arrears,  and  frees  the  land  from  payment  thereof,  the 
second  sale  cannot  be  impeached. 

"We  agree  with  the  equity  case,  Mills  v.  McKay,  15 
Grant  193,  that  lands  cannot  be  sold,  say  for  arrears  for 
1859  and  1860,  and  afterwards  for  arrears  for  1857  and 
1858. 

But  the  present  case  is  the  reverse. 

We  have  been  referred  to  nothing,  and  have  found  noth- 
ing in  the  Statutes  declaring  that  the  lands  are  to  be  freed 
as  contended.  On  the  contrary,  the  Act  of  1859,  Consol. 
Stat.  TJ.  C.  ch.  55,  declares,  (sec.  150)  that  the  deed  shall 
vest  the  land  in  the  purchaser,  freed  from  all  charges  and 
encumbrances,  "  except  taxes  accrued  since  those  for  the 
non-payment  whereof  it  luas  sold." 

The  proceedings  were  taken  under  this  Statute,  and  that 
of  1863,  27  Vic.  ch.  19. 

It  seems,  therefore,  to  us  that,  conceding  the  first  sale 
to  be  valid,  still  the  second  sale  vests  the  property  in  the 
defendant. 

This  view  renders  it  unnecessary  to  notice  the  point 
raised  as  to  the  effect  of  tax  deeds  unimpeached  for  two 
years. 

Had  our  view  been  different,  we  should  then  have  had  to 
discuss  the  formidable  objection  taken  in  the  argument  by 
Mr.  Osier  to  the  first  sale,  viz.,  that  this  lot  11  was  assessed 
with  another  lot,  and  the  arrears  apparently  charged  against 
both,  and  so  lot  11  was  sold  not  merely  for  its  own  arrears. 
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Had  it  been  necessary  to  consider  this  point,  we  should 
have  given  the  plaintiff  an  opportunity  had  he  desired  it, 
to  explain  this  joint  assessment. 

Prima  facie,  the  objection  would  seem  fatal. 

We  think  the  verdict  must  be  entered  for  the  defendant. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Bule  absolute. 


Irvine  v.  The  Canadian  Bank  of  Commerce. 

Bills  of  Exchange — Wrongfully  protesting  for  non-acceptance — Action 
therefor. 

The  declaration  alleged  that  L.  &  Co.  drew  a  bill  of  exchange  for 
$69.72  on  the  plaintiff,  payable  to  the  order  of  themselves  at  defend- 
ants' bank,  and  endorsed  it  to  defendants,  and  that  it  was  duly  presented 
by  defendants  to  plaintiff,  and  was  duly  accepted  by  the  plaintiff ;  yet 
that  the  defendants,  with  full  knowledge  of  the  plaintiff  having  so 
accepted,  negligently,  and  without  reasonable  or  probable  cause, 
afterwards  caused  the  said  bill  to  be  protested  for  non-acceptance  by 
the  plaintiff,  whereby  the  plaintiff  was  injured  in  his  credit  and  busi- 
ness with  the  drawers  and  others,  and  his  business  was  thereby 
impeded,  &c. 

Held^  on  demurrer,  that  no  cause  of  action  was  shewn  5  for  there  was 
no  negligence  shewn  as  between  plaintiff  and  defendants,  nor  any 
privity  on  which  a  duty  or  contract  might  arise  ;  and  that  the  action,  if 
maintainable  at  all,  must  be  as  for  a  false  representation  knowingly 
made,  which  had  injured  the  plaintiff  in  his  business,  and  the  declar- 
ation in  this  view  was  insufficient. 

Declaration  :  fot'  that  certain  persons,  trading  under 
the  name  and  style  of  W.  M.  Lottridge  &;  Co.,  by  their  bill 
of  exchange,  bearing  date  12th  January,  1872,  directed  to 
the  plaintiff,  required  the  plaintiff*  to  pay  to  the  order  of 
themselves,  at  the  defendants'  bank  in  Strathroy,  the  sum 
of  $69.72,  four  months  after  the  date  thereof,  and  the  said 
W.  M.  Lottridge  &  Co.  endorsed  said  bill  to  the  defendants, 
^nd  the  defendants  duly  presented  the  said  bill  to  the 
plaintiff"  for  acceptance,  and  the  plaintiff*  duly  accepted 
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the  same ;  yet  the  defendants,  with  full  knowledge  that 
the  plaintiff  had  duly  accepted  such  bill,  negligently,  and 
without  reasonable  or  probable  cause,  afterwards  caused 
the  said  bill  to  be  protested  for  non-acceptance  by  the 
plaintiff — whereby  the  plaintiff  was  injured  in  his  credit 
and  business  with  the  said  W.  M.  Lottridge  &  Co.,  and 
others,  and  was  unable  to  obtain  credit,  and  was  pressed 
by  his  creditors  on  account  of  such  protest,  and  his 
business  was  thereby  impeded,  and  he  otherwise  sustained 
great  damage. 

The  defendants  demurred  to  the  declaration,  on  the 
following  grounds :  that  the  declaration  does  not  shew 
that  the  defendants  violated  any  right  belonging  to  the 
plaintiff,  when  they  protested  the  said  bill;  that  the 
declaration  shews  no  duty  on  the  part  of  the  defendants 
to  use  care  with  regard  to  the  protesting  of  the  said  bill 
drawn  on  and  accepted  by  the  plaintiff ;  and  that  the 
declaration  shews  no  cause  of  action. 

M.  C.  Cameron,  Q.  C,  and  W.  H.  LocJchart  Gordon,  for 
the  demurrer.  The  declaration  is  clearly  bad.  It  does  not 
allege  that  Lottridge  &  Co.  were  indebted  to  the  bank; 
that  there  was  any  privity  between  the  plaintiff  and  the 
defendants ;  that  the  plaintiff  was  a  trader,  or  that  there 
was  any  obligation  on  the  part  of  the  plaintiff*  to  accept, 
and  that  any  injury  would  arise  from  the  non-acceptance. 
It  is  clearly  laid  down  that  an  action  will  not  lie  for 
bringing  an  action  on  an  unfounded  claim  :  Cotterell  v. 
Jones,  11  C.  B.  713 — and  neither  does  it  He  here.  The  act 
of  the  defendants  amounts  to  nothing  more  than  a  declar- 
ation that  the  plaintiff  did  not  accept,  and  the  only  action 
that  will  lie  is  slander,  in  which  malice  must  be  averred, 
as  where  a  person  makes  a  false  representation  for  a 
fraudulent  purpose:  Taylor  v.  Ashton,  11  M.  &  W.  401.  In 
Rolin  V.  Steiuard,  14  C.  B.  595,  a  banker  was  held  liable 
to  substantial  damages  for  refusing  to  cash  a  customer's 
cheque  while  he  had  funds  in  hand,  but  there  there  was  a 
contract  to  do  so.    The  defendants'  act  must  prejudicially 
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aiFect  the  plaintiff  in  some  legal  right,  and  the  fact  that  it 
may  do  some  injury  is  not  sufficient :  Rogers  v.  Rajendm 
Dutt,  13  Moore  P.  C.  209.  See  also  Phillies  v.  Naylov, 
3  H.  &  N.  14,  20 ;  Hill  v.  Balls,  2  H.  &  N.  299,  302. 

Lash,  contra.  The  Court  will  presume  that  the  bill  was 
lawfully  drawn ;  that  the  plaintiff  was  bound  to  accept,  ^ 
and  that  it  was  properly  endorsed  to  the  defendants.  It  is 
not  necessary  to  allege  that  the  plaintiff  is  a  trader,  as 
long  as  it  is  alleged  that  he  is  injured  in  his  credit  and 
business,  as  has  been  done  here.  No  doubt  an  action  will 
not  lie  for  bringing  an  action  on  an  unfounded  claim,  but 
the  reason  is,  that  a  defendant  gets  his  costs,  which  is 
considered  sufficient.  As  to  privity,  the  declaration  may 
be  framed  either  in  contract  or  tort,  and  the  plaintiff  is  not 
obliofed  to  brino^  the  action  for  slander.  There  is  such  a 
relationship  between  the  parties  to  the  note  that  a  con- 
tract arises  that  good  faith  will  be  used.  There  seems  to 
be  no  case  in  point,  but  there  is  no  difficulty  in  seeing  how 
seriously  a  person  might  be  injured  by  an  act  like  the 
present ;  and  being  a  wrongful  act,  without  any  reasonable 
excuse,  an  action  will  lie  for  the  consequences  resulting 
from  it.  • 

Hagarty,  C.  J. — The  point  presented  for  our  judgment 
is  this :  A  bill  of  exchange  drawn  by  a  trading  firm  on  the 
plaintiff,  four  months  after  date,  payable  at  the  defendants' 
bank,  was  endorsed  to  the  defendants,  and  was  duly 
presented  by  them  to  the  plaintiff  for  acceptance,  and  was 
duly  accepted  by  him ;  but  it  is  charged  that  the  defen-  ^ 
dants,  with  full  knowledge  of  the  plaintiff  having  so 
accepted,  negligently,  and  without  reasonable  or  probable 
cause,  caused  the  bill  to  be  protested  for  non-acceptance  by 
the  plaintiff,  to  the  injury  of  his  credit,  &c. 

It  appears  to  me  that  the  case  was  argued  before  us,  not 
exactly  on  the  principle  on  which,  it  seems  to  me,  the 
cause  of  action  (if  any)  exists.  It  was  put  rather  on  the 
ground  of  a  negligent  performance  of  a  duty  or  implied 
contract. 
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I,  at  present,  hardly  see  that  there  was  any  negligence 
as  between  the  plaintiff  and  the  defendants,  nor  any  privity 
on  which  a  duty  or  contract  might  arise. 

The  defendants  duly  presented  the  bill  for  acceptance, 
and  it  was  duly  accepted.  A  complaint  for  any  subsequent 
negligence  in  acting  on  such  facts  would  hardly  come  from 
the  acceptor,  but  rather  from  the  drawers,  or  other  parties 
prejudiced  by  any  course  taken  by  the  defendants  in  their 
recourse  on  the  acceptor  or  other  parties  on  the  bill. 

The  injury  done  to  the  plaintiff  must  consist,  not  in 
anything  affecting  the  validity  of  the  bill,  or  the  altering 
of  the  position  of  any  parties  thereto,  or  interfering  with 
the  due  collection  of  the  moneys  therein  mentioned ;  but 
from  the  act  of  knowingly  causing  a  bill  to  be  protested 
for  non-acceptance,  which  had  been  duly  accepted,  and  the 
consequent  injury  to  the  plaintiff's  credit  and  standing. 

I  presume  it  would  be  actionable  to  declare  publicly, 
that  a  merchant's  paper  had  been  protested  for  non- 
payment, especially  when  the  declarant  knew  the  state- 
ment to  be  untrue.  Nothing  could  be  more  ruinous  to  a 
man's  credit  or  more  calculated  to  injure  him. 
«  To  make  a  like  statement  as  to  non-acceptance  of  bills 
drawn  on  him  by  his  correspondents  abroad  or  at  home 
would  probably  be  most  injurious  to  his  credit,  certainly 
with  such  drawers,  if  not  with  the  general  commercial 
public. 

If  so,  it  is  not  easy  to  see  how  knowingly  causing  drafts 
to  be  protested  for  non-payment  or  non-acceptance  must 
not  be  equally  a  wrong  to  credit. 

A  banker  refusing  to  honour  a  customer's  cheq  ue,  having 
funds  in  hand,  was  held  liable  to  substantial  damages  for 
the  injury  done  to  credit :  Rolin  v.  Steward,  14  C.  B.  595. 
There  was  in  that  case,  of  course,  a  breach  of  contract. 
There  was  no  evidence  of  any  special  damage,  but  a 
verdict  for  £500  was  given,  and  upheld  after  full  argument 
in  term,  the  amount  being  reduced  to  £200. 

In  the  course  of  the  argument,  p.  605,  Williams,  J.,  asks 
the  counsel  for  the  defendants,  "  Suppose  the  plaintifi  were 
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a  trader,  and  the  defendant  said  of  him  that  his  cheques 
had  been  dishonoured, — would  that  be  actionable  ?"  To 
which  it  was  answered,  "  Doubtless  it  would." 

The  same  Judge  also  adds,  at  page  603,  "  In  the  case  of 
slander  of  a  person  in  the  way  of  his  trade,  the  fact  of  his 
being  in  trade  stands  in  the  place  of  special  damage." 

So  in  Marzetti  v.  Williams,  1  B.  &  Ad.  415,  nominal 
damages  were  recovered  in  a  like  action.  Lord  Tenterden 
says,  at  page  424,  It  is  a  discredit  to  a  person,  and  there- 
fore injurious  in  fact,  to  have  a  draft  refused  payment  for 
so  small  a  sum,  for  it  shews  the  banker  had  very  little 
confidence  in  the  customer.  It  is  an  act  particularly 
calculated  to  be  injurious  to  a  person  in  trade." 

Both  these  actions  were  treated  as  founded  on  contract. 

The  case  before  us  must,  I  think,  be  treated  as  resting 
on  a  wrong — as  an  action  essentially  ex  delicto. 

In  Starkie  on  Slander,  3rd  ed.,  157-60,  there  is  a 
summary  of  the  cases  on  the  subject  of  slander  of  a  man 
in  his  business  or  profession. 

•The  general  principles  are  discussed  in  Foulger  v.  Neiv- 
comh,  L.  R.  2  Ex.  327. 

In  Story  on  Bills,  page  304,  sec.  276,  it  is  said,  "A  protest 
is,  properly  speaking,  a  solemn  declaration  on  behalf  of  the 
holder,  against  any  loss  to  be  sustained  by  the  non- 
acceptance,  or  b}^  the  non-payment,  of  the  bill,  as  the  case 
may  be ;  though  in  a  popular  sense  it  includes  all  the  steps, 
after  the  dishonour  of  negotiable  paper,  necessary  to  charge 
a  party  to  it ;  and  at  page  405,  "  If  there  be  no  such  notary, 
then  it  is  sufficient,  if  the  protest  be  made  out,  and  drawn 
up,  by  a  respectable  inhabitant  of  the  place,  in  the  pres- 
ence of  two  witnesses." 

The  act  of  protesting  a  bill  is  a  very  public  and  formal 
'announcement  of  its  dishonour,  and,  in  my  judgment, 
strongly  calculated  to  injure  credit. 

In  Lumley  v.  Gye,  2  E.  &  B.  216,  Crompton,  J.,  says, 
at  page  230,  "  Suppose  a  trader,  with  a  malicious  intent 
to  ruin  a  rival  trader,  goes  to  a  banker  or  other  party 
who  owes  money  to  his  rival,  and  begs  him  not  to  pay 
65 — VOL.  XXIII  CP. 
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the  money  which  he  owes  him,  and  by  that  means  ruin^? 
or  greatly  prejudices  the  part}'' :  I  am  by  no  means  pre- 
pared to  say  that  an  action  could  not  be  maintained, 
and  thai  damages,  beyond  the  amount  of  the  debt,  if  the 
injury  were  great,  or  much  less  than  such  amount,  if  the 
injury  were  less  serious,  might  not  be  recovered." 

Sir  W.  Erie  says,  at  page  233,  "  He  who  maliciously 
procures  a  damage  to  another  by  violation  of  his  right 
ought  to  be  made  to  indemnify ;  and  that,  whether  he 
procures  an  actionable  wrong  or  a  breach  of  contract." 

Wightman,  J.,  says,  at  page  239,  "There  are  many 
cases  in  which  actions  have  been  maintained  for  slan- 
derous words,  not  in  themselves  actionable,  on  the  ground 
of  the  speaking  of  the  words  having  induced  other  persons 
to  act  wrongfully  towards  the  plaintiffs ;  as  in  Neivman 
V.  Zachary,  Alleyn  3,  where  an  action  on  the  case  was 
held  to  be  maintainable  for  wrongfully  representing  to 
the  bailiff  of  a  manor  that  a  sheep  was  an  estray,  in 
consequence  of  which  it  was  wrongfully  seized." 

Green  v.  Button,  2  C.  M.  &  R.  707-14,  may  be  also 
referred  to. 

It  is  well  settled  that  no  action  lies  against  a  man  for 
persuading  another  to  bring  a  groundless  action  against  a 
third  person,  the  costs  of  defence  being  considered  a 
sufficient  indemnity:  Cotterell  v.  Jones,  11  C.  B.  713. 

The  declaration  here  does  not  *  charge  that  the  act 
complained  of  was  done  maliciously,  but  that  it  was 
done  knowingly  and  without  reasonable  and  probable 
cause. 

It  seems  to  me  that  this  allegation  is  sufficient — a 
wrongful  act  done  by  a  person  knowing  it  was  wrong  and 
without  any  reasonable  cause. 

In  Bromage  v.  Frosser,  4  B.  &  C.  247,  the  charge  was 
slander  of  the  defendants,  being  bankers,  in  saying  that  the 
bank  had  stopped  payment.  Bay  ley,  J.,  says,  at  page  255, 
"  In  an  ordinary  action  for  words,  it  is  sufficient  to  charge 
that  the  defendant  spoke  them  falsely,  it  is  not  necessary  to 
state  they  were  spoken  maliciously"    But  he  notices  the 
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obvious  distinction,  that  when  the  slander  is  primd  facie 
excusable  on  account  of  privilege,  malice  in  fact  must  be 
proved. 

In  Ormrocl  v.  Huth,  U  M.  &  W.  651,  Tindal,  C.  J., 
says,  at  page  664,  "  If,  indeed,  the  representation  was  false 
to  the  knowledge  of  the  party  making  it,  this  would  in 
general  be  conclusive  evidence  of  fraud." 

See  also  Raivlings  v.  Bell,  1  C.  B.  951 ;  Siuinfen  v.  Lord 
Chelmsford,  5  H.  &  N.  890-920. 

In  Foster  v.  Charles,  6  Bing.  396,  Tindal,  C.  J.,  considers 
that  it  is  fraud  in  law,  if  a  party  makes  representations 
which  he  knows  to  be  false,  and  injury  ensues;  although 
the  motive  from  which  the  representation  proceeded  may 
not  have  been  bad,  the  person  who  makes  them  is  respon- 
sible for  the  consequences. 

In  Polhill  V.  Walter,  3  B.  &  Ad.  114,  the  defendant 
having  no  authority  whatever  from  the  drawee,  but  in 
good  faith  believing  it  would  be  all  right,  accepted  a  bill, 
per  proc,  for  the  drawee.  Relying  on  this,  the  plaintiff 
brought  an  action  against  the  drawee,  but  was  defeated, 
and  then  sued  the  defendant  for  a  false  and  fraudulent 
representation  of  authority  to  accept.  The  jury  negatived 
all  fraud.  It  was  held  he  was  still  liable,  as  the  represen- 
tation was  untrue  to  his  own  knowledge.  Lord  Tenterden 
says,  at  page  123,  "Here,  the  representation  is  made  to  all 
to  whom  the  bill  may  be  offered  in  the  course  of  circu- 
lation, and  is,  in  fact,  intended  to  be  made  to  all,  and  the 
plaintiff  is  one  of  those;  and  the  defendant  must  be 
taken  to  have  intended  that  all  persons  should  give  credit 
to  the  acceptance,  and  thereby  act  upon  the  faith  of  that 
representation,  because  that,  in  the  ordinary  course  of 
business,  is  its  natural  and  necessary  result." 

The  subject  is  fully  discussed  in  the  notes  to  Pasley  v. 
Freeman,  Sm.  L.  C,  6th  ed.,  vol.  ii.,  p.  71. 

I  see  no  ground  at  present  on  which  this  action  can  be 
maintained,  except  on  that  of  a  representation,  false  in 
fact  and  known  to  be  so  by  the  defendants,  which  might 
naturally  injure  and  is  averred  to  have  injured  the  credit 
and  standing  of  the  plaintiff. 
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The  declaration  here  contains  no  express  averment  that 
the  plaintiff  was  a  trader  or  in  business.  In  the  statement 
of  damage  it  says  that  he  was  injured  in  his  credit  and 
business  with  the  drawers  and  others,  and  was  unable  to 
obtain  credit,  and  was  pressed  by  his  creditors  on  account 
of  such  protest,  and  his  business  was  thereby  impeded. 

The  grounds  of  demurrer  make  no  mention  of  any 
objection  on  this  head,  nor  did  the  argument  touch  it. 

But  we  cannot,  we  think,  hold  that  the  defendants  are 
liable  on  a  declaration  framed  like  the  present. 

If  the  plaintiff  elect  to  amend,  he  can  do  so  on  the  usual 
terms,  and  aver,  if  he  can  consistently  with  truth,  any 
state  of  facts  connected  with  the  protesting  and  notice  of 
the  bill  naturally  affecting  his  credit  or  standing  ia 
business. 

In  Lewis  v.  Chapman,  19  Barbour,  Supreme  Court,  N. 
Y.,  252,  a  creditor  of  the  plaintiff  wrote  to  another 
creditor  that  they  "  had  to  hold  over  a  few  days  for  the 
accommodation"  of  the  plaintiff.  This  was  held  actionable. 
The  Court  said,  at  page  255,  "  The  plaintiffs  were  engaged 
in  a  business  in  which  credit  and  a  character  for  punctu- 
ality were  essential,  and  it  is  obvious  that  a  communication 
to  their  creditors,  with  whom  they  were  in  the  habit  of 
dealing,  like  the  one  contained  in  the  postscript  of  the 
defendant's  letter,  was  calculated  to  affect  injuriously 
their  character  and  credit  as  business  men;  and  if  false 
it  was  libellous.  *  *  Malice  was  inferable  if  the  state- 
ment was  untrue." 

It  is  difficult  to  find  any  authority  to  govern  this  case. 

It  may  be  that  the  law  infers  a  duty  interchangeably 
among  all  the  parties  to  negotiable  paper,  that  each  step 
shall  be  taken  with  due  care,  and  that  no  false  represen- 
tation as  to  any  necessary  proceeding,  such  as  presentment, 
notice,  transfer,  or  acceptance,  should  be  made,  which 
should  mis-state  or  mis-represent  the  dealing  or  the  con- 
duct of  any  party  to  the  paper  to  his  prejudice  in  reference 
to  such  paper. 

But  after  all,  however  this  may  be,  it  seems  to  come 
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round  in  the  end  to  the  simple  position  of  a  false  repre- 
sentation injurious  to  credit  or  conduct. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the-judgment. 

Judgment  for  defendants. 


LlADO  ET  AL.  V.  MoKGAN  ET  AL. 
Warehouse  receipt — Goods  covered  by — Lien — Tender — Waiver  of. 

A  warehouse  receipt  described  the  goods  as  ''40  bales  of  corks,"  not 
distinguishing  them  by  any  separate  marks  or  values.  Some  of  these 
were  taken  out  and  replaced  by  others.  It  appeared  that  the  bales 
had  all  distinguishing  marks,  and  were  of  varying  values,  some  twice 
that  of  others. 

Held,  that  the  receipt  only  extended  to  the  particular  bales  in  the  ware- 
house when  the  receipt  was  given,  and  did  not  cover  other  bales  which 
came  in  afterwards,  in  lieu  of  those  taken  away. 

Held  also,  that  the  mere  fact  of  a  warehouseman  who  has  a  lien  on 
goods  for  a  certain  sum  for  storage,  claiming  also  to  hold  them  for  an 
untenable  claim  as  due,  either  to  himselt  or  a  third  person,  does  not 
dispense  with  a  tender  of  the  sum  due,  and  amount  to  a  conversion, 
unless  the  evidence  fairly  warrants  the  conclusion  that  such  tender 
would  be  useless,  as  it  would  be  refused  ;  and  that  in  this  case  the 
evidence  set  out  below  was  insufficient  for  that  purpose. 

The  plaintiffs  denied  that  any  claim  for  storage  was  made,  while  the 
defendants  asserted  the  contrary.  Held,  that  if  not  made  when  the 
goods  were  demanded,  the  defendants  could  not  defeat  the  plaintiffs' 
claim  in  trover  by  afterwards  setting  it  up. 

Trover. 

Pleas :  1.  Not  guilty ;  2.  Goods  not  the  plaintiffs'. 
Issue. 

The  cause  was  tried  before  Morrison,  J.,  and  a  jury,  at 
Hamilton,  at  the  Fall  Assizes  of  1873. 

From  the  evidence,  it  appeared  that  the  plaintiffs,  cork 
merchants  residing  at  New  York,  had  appointed  a  person 
named  Wright  to  act  as  their  agents  in  the  sale  of  corks. 
The  corks  were  sent  to  him  at  Hamilton,  and  stored  by 
him  in  his  own  name  as  owner  with  the  defendants. 
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who  are  warehousemen.  In  August,  1872,  Wright  had  a 
number  of  bales  of  corks  in  the  warehouse,  and  obtained 
from  the  defendants  a  warehouse  receipt  for  forty  bales. 
This  receipt  was  endorsed  by  him  to  The  Canadian  Bank 
of  Commerce.  Wright,  after  this  receipt  had  been  given, 
continued  to  receive  bales  of  corks  from  the  plaintiffs  and 
placed  them  in  the  warehouse  of  the  defendants,  and  from 
time  to  time  took  bales  from  the  warehouse,  but  having  at 
all  times  at  least  forty  bales.  The  warehouse  receipt  did 
not  distinguish  the  bales ;  it  was  for  forty  bales  of  corks 
generally,  but  in  fact  each  bale  had  a  distinguishing 
number,  and  the  bales  were  of  varying  values,  some  twice 
the  value  of  others.  During  the  course  of  these  transactions 
some  of  the  bales  which  had  been  in  the  warehouse  when 
the  receipt  was  given  were  taken  away  and  replaced  by 
others,  the  defendants  retaining  at  all  times  forty  bales  to 
answer  the  receipt.  The  defendants  had  delivered  ten 
bales  to  Wright  upon  the  order  of  the  bank,  so  that  only 
thirty  remained  to  which  the  bank  were  entitled. 

During  the  course  of  the  winter  of  1872-3,  the  plaintiffs, 
becoming  dissatisfied  with  the  conduct  of  Wright,  dis- 
charged him  from  their  agency,  and  applied  to  the  defen- 
dants to  deliver  to  them  all  the  corks  in  their  possession. 
This  the  defendants  refused  to  do,  unless  provision  was 
made  for  covering  the  warehouse  receipt  held  by  the  bank, 
and  unless  an  order  was  obtained  from  Wright,  and  also, 
as  stated  by  the  defendants,  but  denied  by  the  plaintiffs, 
unless  the  account  of  the  defendants  for  storage  was  paid. 

The  evidence  as  to  the  claim  for  the  lien  for  storage  was 
as  follows  : 

Francis  Llado,  one  of  the  plaintiffs,  swore  that  when  he 
made  the  demand,  no  demand  for  charges  or  storage  was 
made  by  the  defendants. 

Hilton,  their  agent,  who  afterwards  got  the  corks, 
corroborated  this  statement.  He  said  that  when  he  got 
the  corks  the  defendants  said  there  was  storage  owing,  but 
no  demand  was  made,  and  he  undertook  to  pay  the 
charges. 
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Mr.  McKelcan  made  the  same  statement  as  the  plaintiff, 
but  it  was  afterwards  stated  by  the  defendants  that  Mr. 
McKelcan  left  before  the  parties  had  separated. 

The  evidence  on  defendants'  part  was : 

W.  Morgan,  one  of  the  defendants,  said,  that  in  March, 
1873,  the  plaintiff,  Francis  Llado,  came  and  said  he  wanted 
the  goods,  and  witness  told  him  as  soon  as  the  Bank  ot 
Commerce  were  settled  wdth,  and  an  order  from  Wright 
obtained,  he  could  get  them.  "  I  told  him  that  there  was 
storage  due  by  Wright  on  the  goods.  The  plaintiff  never 
offered  me  the  amount,  and  I  said  we  must  have  our  pay  , 
for  the  storage,  and  that  I  held  the  goods  for  all  these 
reasons.  Wright  refused  to  give  an  order.  I  told  the 
plaintiff  if  the  bank  was  settled  for,  and  Wright  gave  me 
an  order,  he  could  have  the  goods." 

Benjamin  Morgan,  another  defendant,  said,  "When 
the  plaintiff'  demanded  them,  I  said  they  would  not  be  given 
up  unless  the  receipt  was  produced,  Wright's  order,  and  the 
charges  were  paid.  I  said  they  would  be  given  up  on 
production  of  the  receipt,  the  order  from  Wright,  and  the 
charges." 

William  S.  Morgan,  another  defendant,  said  he  told  the 
plaintiff  that  they  would  require  the  receipt  and  the  order 
from  Wright  before  ^  giving  up  the  corks ;  and  said 
he  corroborated  the  evidence  generally  of  the  other 
defendants. 

After  some  negotiation,  the  agent  of  the  plaintiffs  pro- 
duced the  warehouse  receipt,  and  upon  receiving  a  letter 
of  indemnity  the  defendants  delivered  all  the  corks  in  their 
possession  to  the  plaintiffs.  Upon  examining  the  invoices, 
it  appeared  there  was  a  deficiency  of  ten  bales,  and  from 
the  numbers  on  the  bales  it  was  shewn  that  ten  bales, 
which  had  been  in  the  warehouse  when  the  receipt  was 
given,  had  been  taken  away,  and  to  make  up  the  number 
covered  by  it  it  was  necessary  to  appropriate  ten  other 
bales,  which  had  been  received  and  stored  by  Wright 
subsequently. 

There  was  a  contradiction  between  the  testimony  of  the 
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plaintiffs  and  the  defendants  as  to  knowledge  by  the 
defendants  of  Wright's  position. 

The  plaintiff,  Francis  Llado,  swore'that  he  told  the  de- 
fendants Wright  was  only  his  agent.  This  was  expressly 
denied  by  them.  All  the  invoices  produced  were  made  out 
to  Wright,  as  if  he  had  been  a  purchaser,  so  that,  if  any- 
thing turned  upon  this  branch  of  the  case,  the  evidence 
appeared  to  preponderate  in  favor  of  the  defendants. 

The  question  raised  by  the  evidence  was  simply  this : 
Admitting  that  Wright  was  an  agent  entrusted  with  the 
*  possession  of  the  goods,  and  that,  as  such,  he  had  ware- 
housed them  with  the  defendants  in  his  own  name,  and  had 
obtained  from  them  a  transferable  receipt,  and  that  he  had 
transferred  this  receipt  to  the  bank,  were  the  defendants 
justified  in  allowing  Wright  to  withdraw  any  of  the  bales, 
which  were  covered  by  the  receipt  when  it  was  given,  and 
to  replace  them  with  other  bales  ?  And,  also,  did  the 
defendants  refuse  to  deliver  the  goods  to  the  plaintiffs  or 
their  ao^ent,  because  there  was  storasre  due  ? 

The  learned  Judge  left  the  case  to  the  jury,  with  a 
charge  of  which  the  following  is  a  memorandum  :  "  In  my 
charge  I  told  the  jury  that  the  main  and  principal  question 
was,  whether  the  corks  in  question  were  the  property  of 
the  plaintiffs,  and  that  depended    upon   whether  they 
believed  the  plaintiffs'  statement.   If  they  found  the  goods 
to  be  the  plaintiffs',  and  a  demand,  was  made  before  the 
defendants  parted  with  the  possession,  it  was  their  duty 
either  to  interplead  or  to  deliver  the  goods  to  the  owners, 
the  plaintiffs.    As  to  the   corks  pledged  to  the  ware- 
house receipt,  we  had  nothing  to  do  with  it,  and  if  the 
twenty-two  bales  in  question  were  the  plaintiffs',  the 
defendants  had  no  right  to  apply  any  portion  of  those 
twenty-two  bales  which  the  plaintiffs  saw  in  defendants* 
possession,   when  he  made  the  demand  to  the  Bank 
of  Commerce.    As  to  the  lien  for  storage,  which  the 
defendants  claimed  as  a  defence  to  the  action,  I  told  the 
jury  that,  if  from  the  evidence  it  appeared  that  the 
defendants  claimed  to  hold  the  goods  on  that  ground,  then, 
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under  the  circumstances,  if  they  refused  to  deliver  over 
the  goods  without  the  production  of  the  Bank  of  Com- 
merce receipt,  and  an  order  from  Wright  also,  and  also  the 
payment  of  the  storage,  I  told  them  that  if  the  defendants 
held  the  corks  for  the  three  distinct  causes,  and  would  not 
deliver  them  upon  payment  of  the  storage  alone,  it  might 
be  inferred  that  a  tender  of  the  storage  would  be  use- 
less, and  the  tender  would  thereby  be  dispensed  with,  and 
that  if  they  found  for  the  defendants  on  the  ground  that 
the  defendants  would  have  delivered  the  corks  on  pay- 
ment of  the  storage  alone,  to  say  so." 

After  the  learned  Judge  had  finished  his  charge,  the 
counsel  for  the  defendants  contended  that  he  should  have 
told  the  jury  that  the  plaintiffs  were  entitled  only  to  nomi- 
nal damages,  and  not  to  recover  the  value  of  the  ten  bales 
delivered  to  the  bank,  because  the  appropriation  to  the 
bank  was  made,  not  by  the  defendants,  but  by  the  agent  of 
the  plaintiffs. 

This  objection  was  not  raised  until  after  the  jury  had 
retired,  and  the  learned  Judge  reported  that  it  was  not 
until  then  that  the  point  was  raised. 

The  jury  found  in  favour  of  the  plaintiffs  for  the  ten 
bales. 

In  Michaelmas  term  Harrison,  Q.  C,  obtained  a  rule 
nisi  calling  upon  the  plaintiffs  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  mis-direction 
and  non-direction  of  the  learned  Judge  who  tried  the 
cause,  in  ruling  that  defendants  were  not  justified  in 
retaining  a  sufficient  number  of  packages  to  answer  the 
warehouse  receipt  by  them  issued  to  Wright,  and  refusing 
to  rule  that  the  plaintiffs  were  not  entitled  to  the  posses- 
sion of  the  corks  without  tender  of  payment  of  defendants' 
claim  for  storage,  and  that  there  was  no  conversion  by  the 
defendants,  in  this  that  the  alleged  appropriation  of  corks 
to  answer  the  warehouse  receipt  was  the  act  of  plaintiffs' 
agent,  and  not  of  the  defendants;  or  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had  between  the  parties,  on 
66 — VOL.  XXIII  CP. 
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the  ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  weight  of  evidence. 

In  the  same  term  McKelcan  shewed  cause.    The  ware- 
house receipt  only  covered  the  particular  bales  existing  in 
the  warehouse  when  the  receipt  was  given,  and  the  whole 
difficulty  arose  from  the  defendants  thinking  that  as  long 
as  they  had  the  same  number  of  bales,  although  subse- 
quently received,  it  was  sufficient.  The  evidence,  however, 
shews  that  the  bales  were  all  numbered  and  of  different 
values,  some  double  that  of  others,  and  there  was  clearly 
no  power  to  replace  the  particular  bales  by  those  subse- 
quently received,  and  the  defendants  in  refusing  to  give  up 
the  bales  after  demand  made,  without  the  production  of 
the  warehouse  receipt  and  an  order  fromWright,were  guilty 
of  a  conversion,  even  although  the  claim  was  that  of  a 
third  party :  Caunce  v.  Spanton,  7  M.  &  G.  903 ;  Folk  v. 
Fletcher,  18  C.  B.  N.  S.  403 ;  Burroughes  v.  Bayne,  5  H. 
&  N.  296 ;  Wallace  v.  Swift,  28  U.  C.  R.  563 ;  koscoe,  N. 
P.,  12th  ed.,  862-3.  There  was  no  necessity  for  the  plaintiffs 
tendering  the  amount  of  the  storage,  as  no  claim  for  the 
storage  was  ever  made.    The  defendants  simply  demanded 
a  settlement  of  the  claim  of  the  Bank  of  Commerce,  and 
an   order  from  Wright;  and,  therefore,   defendants  by 
setting  up  this   claim  and  saying  nothing  about  their 
lien  for  the  storage,  waived  their  right  to  it :  Weeks  v. 
Goode,  6  C.  B.  N.  S.  367.    But  even  assuming  the  charge 
for  the  storage  was  made,  the  defendants  dispensed  with  a 
tender  of  it,  for  they  clearly  intimated  to  the  plaintiffs  that 
there  would  be  no  use  in  tendering  it,  as  they  also  claimed 
to  hold  the  goods  to  answer  the  warehouse  receipt ;  and 
therefore  no  tender  was  necessary:  Gurr  v.  Cuthhert,'}2 
L.  J.  N.  S.  Ex.  309 ;  JJavies  v.  Vernon,  6  Q.  B.  443 ; 
Kerford  v.  Mondel,  28  L.  J.  N.  S.  Ex.  303  ;  Dirks  v. 
Richards,  4  M.  &  G.  574 ;  Jones  v.  Tarleton,  9  M.  &  W. 
675. 

Harrison,  Q.  C,  contra.  There  can|be  no  question  but 
that  the  plaintiffs  are  bound  by  the  pledge  to  the  Bank  of 
Commerce,  for  having  entrusted  Wright,  a  factor,  with  the 
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possession  of  the  goods,  they  gave  him  authority  to  pledge 
them,  and  the  bank  acted  bond  fide  :  Vickers  v.  Hertz,  L. 
E.  2  Sc.  App.  113 ;  Eeyman  v.  Fleivher,  13  C.  B.  N.  S.  519. 
It  was  contended  by  the  plaintiffs  that  the  warehouse  receipt 
covered  only  the  particular  bales  in  the  warehouse  when 
the  receipt  was  given,  but  according  to  the  usage  of  trade, 
as  long  as  there  were  forty  bales  to  answer  the  receipt, 
although  some  were  subsequently  brought  in,  it  is 
sufficient.  In  Wilmot  v.  Maitland,  3  Grant  107,  where 
the  warehouse  receipt  covered  a  certain  number  of  barrels 
of  flour,  and  some  of  the  original  barrels  were  taken  out 
and  others  brought  in,  it  was  held  tha1|the  receipt  covered 
the  barrels  subsequently  brought  in.  And  the  same  rule 
has  been  laid  down  with  regard  to  wheat :  Clark  v.  Western 
Ass.  Co.,  25  IT.  C.  R.  209.  See  also  Duncan  v.  Hill,  L.  R. 
6  Ex.  255,  L.  R.  8  Ex.  242. 

The  plaintiffs,  however,  should  have  tendered  the  amount 
of  the  storage,  and  not  having  done  so  must  fail.  The  law 
is,  that  where  a  party  having  an  undoubted  lien  claims 
that  lien  and  something  more,  he  does  not  necessarily 
waive  his  lien,  nor  waive  a  tender  of  the  sum  for  which  he 
can  claim  it,  unless  he  in  eff*ect  intimates  to  the  party  that 
there  is  no  necessity  for  his  tendering  the  amount  of  the 
acknowledged  lien,  as  he  will  hold  the  property  for  the 
other  sum  claimed:  Scarf e  v.  Morgan,  4  M.  &  W.  270; 
McBride  v.  Bailey,  6  C.  P.  523;  The  Norway,  13  L.  T.  N. 
S.  50 :  Kerford  v.  Mondel,  28  L.  J.  N.  S.  Ex.  303.  In 
Jones  v.  Tarleton,  9  M.  &  W.  675,  where  the  tender  was 
held  to  be  waived,  it  appeared  that  the  plaintiff  produced 
a  purse  of  sovereigns  and  offered  to  pay  the  freight,  but 
the  defendant  would  not  receive  it  without  payment  of  an 
old  balance  claimed,  and  in  this  respect  it  differs  from 
Scarf e  v.  Morgan,  and  the  subsequent  cases  in  which  it  is 
followed.  Here  there  was  no  offer  to  pay  the  storage ;  the 
plaintiffs  in  fact  denied  that  any  claim  for  storage  was  ever 
made.  The  evidence,  however,  clearly  shews  that  it  was 
made,  and  the  plaintiffs  should  have  tendered  the  amount 
of  it. 
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Hagarty,  C.  J. — I  think  the  plaintiffs'  case  must  depend 
on  what  took  place  between  them  and  the  defendants,  before 
the  transactions  with  Messrs.  Alanson  and  Hilton. 

It  would  be  difficult,  I  think,  to  consider  that  latter 
dealing  as  a  conversion  of  the  plaintiffs'  property.  Hilton 
received  all  the  remaining  corks.  He  had  authority  both 
from  the  plaintiffs  and  the  bank.  He  gave  the  defendants 
an  indemity  against  Wright,  produced  to  them  their  receipt 
for  the  forty  bales  endorsed  to  the  bank,  agreed  to  pay  the 
defendants'  charges,  and  obtained  all  the  goods.  The  same 
persons  in  getting  the  corks  acted  as  agent  for  the  bank, 
and  also  for  the  pl^ntiffs,  and  I  do  not  see  how  by  giving 
up  all  to  him,  he  giving  to  the  defendants  all  the  out- 
standing evidences  of  title,  can  be  held  to  be  a  conversion 
as  against  the  plaintiffs. 

Then,  was  the  conversion  complete,  and  the  plaintiffs' 
cause  of  action  vested,  by  what  had  previously  taken 
place  ?  Had  the  defendants  wrongfully  interfered  with 
the  plaintiffs'  dominion  over  their  own  goods  ? 

Apart  from  this  point  of  lien  for  the  charges,  the  defen- 
dants could  only  dispute  the  plaintiffs'  claim  on  the  ground 
of  their  responsibility  to  the  bank  as  the  owners, — they 
would  have  no  other  defence. 

Conceding  Wright's  power  as  a  factor  to  give  a  valid 
pledge  to  other  parties,  it  is  clear  that  the  Bank  of  Com- 
merce could  derive  title  only  and  solely  by  the  endorse- 
ment to  them  under  the  Statute  of  the  defendants'  ware- 
house receipt.  Whatever  passed  to  them  by  that  receipt 
constitutes  their  whole  claim. 

It  was  contended  that  as  Wright  could  deal  as  he  pleased 
with  the  corks,  and  pledge  them  as  owner,  he  was  at  liberty 
to  take  any  corks  from  the  warehouse  and  replace  them 
with  other  corks  as  he  pleased,  and  that  so  long  as  there 
were  forty  bales  to  answer  the  receipt  all  was  right. 

It  was  sought  to  place  these  bales  of  corks  on  the  same 
footing  as  barrels  of  flour  and  grain  in  bulk,  and  it  was 
urged  that  it  was  customary  in  the  trade  so  to  deal  with 
them. 
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But  there  was  no  evidence  whatever  of  any  general 
custom,  either  as  to  corks  or  any  thing  else. 

The  bales  here  were  marked,  and  were  of  varying 
values,  some  nearly  twice  the  value  of  others. 

I  am  wholly  unprepared  to  place  such  goods  on  the  same 
footing  as  flour  or  grain,  even  assuming  the  custom  as  to 
the  latter  to  have  been  proved.  We  may  adhere  fully  to 
all  that  was  said  in  such  cases  as  Go  fey  v.  Quebec  Bank, 
20  C.  P.  110,  and  in  Appeal,  2h.  555 ;  Todd  v.  Liverpool, 
<&c.,  Insurance  Co.,  18  C.  P.  182.  But  it  seems  to  my  mind 
impossible  to  apply  any  custom,  which  we  have  ever  heard 
of,  to  a  case  like  this. 

I  think  the  defendants'  argument  would  equally  aipply 
to  the  case  of  a  warehouse  receipt  for  forty  bales  of  dry 
goods,  or  hardware;  and  that  any  other  bales  of  such 
goods,  of  whatever  varying  value,  might  be  substituted  at 
pleasure  for  the  bales  in  the  first  pledge. 

The  receipt  given  here  merely  said  "  forty  bales  of  corks," 
without  any  marks  or  separate  values  given. 

The  defendants  say  in  their  evidence  that  had  they  been 
distinguished  by  marks  they  would  have  taken  care  to 
have  delivered  such  only. 

Unless  we  are  prepared  to  hold  that  a  warehouse  receipt 
for  "  forty  bales  of  corks,"  endorsed  to  a  bank,  vests  in  the 
latter,  not  merely  the  particular  fortj'  bales  existing  in 
the  warehouse  when  the  receipt  was  given,  but  also  aU 
other  bales  that  might  come  in  afterwards,  in  lieu  of  those 
taken  away,  up  to  the  number  of  forty,  the  argument  must 
fail. 

The  rights  of  a  bank  are  fully  discussed  in  Bank  of 
British  JS^ orth  America  v.  Clarkson,  19  C.  P.  182,  and  Royal 
Canadian  Bank  v.  Miller,  in  Appeal,  29  U.  C.  R.  266. 

The  words  of  the  Statute  are,  "  and  being  so  endorsed 
shall  vest  in  such  bank  or  private  person  from  the  date  of 
such  endorsement  all  the  right  and  title  of  the  endorser  to 
or  in  such  goods." 

We  have  nothing  in  evidence  as  to  how  or  when  the 
bank  had  this  warehouse  receipt  endorsed  to  them,  nor  of 
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any  special  bargain  or  contract  with  them,  beyond  the 
mere  contents  of  the  receipt  itself.  All  further  that  we 
hear  is,  that  after  getting  this  receipt  the  bank  gave  an 
order  on  the  defendants,  the  warehousemen,  releasing  ten 
of  the  bales  of  corks  covered  by  the  receipt,  leaving  thirty 
still  subject  thereto. 

We  have  nothing  here  to  do  with  any  liability  the 
defendants  had  to  the  bank. 

The  only  question  I  see  before  us  is,  whether  the  plain- 
tiffs' title  and  right  to  the  bales  they  found  in  defendants* 
warehouse  had  been  legally  divested,  or  not.  The  only 
evidence  against  them  would  be  the  receipt  endorsed  to  the 
bank,  and  that  its  operation  cannot  be  extended  to  bales 
forwarded  by  the  plaintiffs  to  Wright,  subsequent  to  such 
endorsement. 

As  to  the  question  of  lien. 

The  words  of  the  learned  Judge  were,  "  as  to  the  lien 
for  storage,  which  the  defendants  claimed  as  a  defence  to 
the  action,  I  told  the  jury  that  if  from  the  evidence  it 
appeared  that  the  defendants  claimed  to  hold  the  goods  on 
that  ground,  then,  under  the  circumstances,  if  they  refused 
to  deliver  over  the  goods  without  the  production  of  the 
Bank  of  Commerce's  receipt,  and  an  order  from  Wright 
also,  and  also  the  payment  of  storage,  I  told  them  that  if 
the  defendants  held  the  corks  for  the  three  distinct  causes, 
and  that  they  would  not  deliver  them  on  payment  of  the 
storage  alone,  it  might  be  inferred  that  a  tender  of  the 
storage  would  be  useless,  and  the  tender  would  thereby  be 
dispensed  with,  and  that  if  they  found  for  the  defendants 
on  the  ground  that  the  defendants  would  have  delivered 
the  corks  on  payment  of  the  charges  alone,  to  say  so." 

This  direction  was  objected  to. 

The  evidence  on  the  defendants'  part  was : 

The  defendant,  W.  Morgan,  says,  that  in  March,  1873,  the 
plaintiff  came  and  said  he  wanted  the  goods,  and  witness 
told  him  as  soon  as  the  Bank  of  Commerce  was  settled  with, 
and  an  order  from  Wright,  he  could  get  them.  "  I  told  him 
that  there  was  storage  due  by  Wright  on  the  goods ;  the 
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plaintiff  never  oftered  me  the  amount,  and  I  said  we  must 
have  our  pay  for  the  storage,  and  that  I  held  the  goods  for 
all  these  reasons.  Wright  refused  to  give  an  order.  I  told 
plaintiff  if  the  bank  was  settled  for,  and  Wright  gave  an 
order,  he  could  have  the  goods." 

Benjamin  Morgan  (a  defendant)  says  that  when  the  plain- 
tiff demanded  them,  "  I  said  they  would  not  be  given  up, 
unless  the  receipt  was  produced,  Wright's  order,  and  the 
charges  were  paid.  I  said  they  would  be  given  up  on 
production  of  the  receipt,  the  order  from  Wright,  and  the 
charges." 

William  S.  Morgan,  (a  defendant),  said  he  told  plaintiff 
that  he  would  require  the  receipt,  and  the  order  of  Wright, 
before  giving  up  the  corks.  This  witness  said  nothing 
about  the  storage,  but  said  he  corroborated  the  evidence 
generally  of  the  other  defendants. 

One  of  the  plaintiffs  swore  that  when  he  made  the 
demand,  no  demand  for  charges  or  storage  was  made  by 
the  defendants. 

Hilton  corroborates  this  statement.  When  he  after- 
wards got  the  corks,  (as  I  understand  it),  the  defendants 
said  there  was  storage  owing,  but  no  demand  was  made, 
and  Hilton  undertook  to  pay  the  charges. 

Mr.  McKelcan  mak^s  the  same  statement  as  the  plaintiff. 

On  the  defendants'  part  it  was  urged  that  Mr.  McKelcan 
left  befoi^e  the  parties  had  separated. 

In  Scarfe  v.  Morgan,  4  M.  &  W.  270,  a  man  had  a  lien 
on  an  anima],  and  on  demand  he  refused  to  deliver  it  up, 
unless  a  further  sum  in  respect  of  other  animals  of  the 
plaintiff  were  paid,  with  a  small  sum  for  poor  rates,  and 
the  plaintiff,  without  tendering  the  sum  really  due  on  the 
animal  in  question,  brought  the  suit.  It  was  held  that 
this  did  not  dispense  with  the  necessity  of  offering  to  pay 
what  was  really  due,  and  that  the  plaintiff  must  shew  that 
the  defendant  had  agreed  to  waive  the  lien,  or  to  waive 
the  necessity  of  a  tender  of  the  sum  really  due. 

Tarleton  v.  Jones,  9  M.  &  W.  675,  is  to  the  effect  that 
where  plaintiff  produced  some  money,  and  said  he  was 
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ready  to  pay  the  freight  on  the  cargo  in  dispute,  but  the 
defendant  claimed  an  old  balance  also,  which  the  plaintiff 
refused  to  pay,  it  was  held  that  a  direction  to  the  jury  was 
correct,  that  if  they  thought  the  pkintiff  was  ready  to  pay 
all  that  was  really  due  from  him,  but  did  not  pay  it  because 
defendant  demanded  something  more,  that  was  sufficient 
without  tender  of  the  specific  sum. 

In  the  case  of  "  The  Norway;'  3  Moore,  P.  C.  N.  S.  245, 
(also  reported  in  11  Jur.  N.  S.  892;  13  L.  T.  N.  S.  50), 
Knight  Bruce,  L.  J.,  at  page  266,  says  :  "  It  is  clear  the 
master  claimed  more  than  was  due  to  him.  But  it  was 
conceded  that  this  alone  would  not  dispense  with  the 
tender.  If,  however,  the  demand  of  the  larger  sum  was 
so  made  that  it  amounted  to  an  announcement  by  the 
master  that  it  was  useless  to  tender  any  smaller  sum, 
for  that,  if  tendered,  it  would  be  refused,  that  would 
amount  to  a  dispensation  with  any  tender,  generally 
speaking.  *  *  But  our  difficulty  is,  that  in  this 
case  there  is  positive  evidence,  in  our  opinion,  that  the 
plaintiff  had  resolved  not  to  tender  the  amount  unques- 
tionably due,  for  his  proposal  was  to  pay  a  certain  amount 
of  the  freight  claimed,  and  to  deposit  the  residue  with  a 
banker,  as  being  a  disputed  portion.  *  *  Consequently, 
it  appears  that  the  plaintiff  meant  that  his  tender  of  money 
to  the  master  should  not  cover  a  portion  of  the  claim 
which  has  turned  out  to  be  due.  However,  we  are  not 
prepared  to  hold  that  this  varies  the  ordinary  rule  which 
we  have  stated,  as  to  dispensing  with  the  tender  altogether, 
by  announcing  that  it  will  be  useless  to  tender  anything 
less  than  the  wrongfully  large  amount  insisted  on.  That 
the  sum  insisted  upon  in  this  case  was  wrongfully  large,  we 
think,  is  plain ;  for  without  entering  into  the  question, 
whether  the  defendant  was  wrong  in  claiming  the  full 
lump  sum,  the  claim  of  £1000  for  general  average  was 
altogether  unfounded.  *  *  Being,  then,  of  opinion  that 
the  peremptory  claim  of  general  average  brings  the  case 
within  the  rule  as  to  dispensation  with  the  tender,"  &;c. 
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It  appeared  that  the  master  had  insisted  on  payment  ot 
the  full  freight  before  deliver}^  of  any  part  of  the  cargo, 
claiming  £6,500  as  freight,  and  a  further  sum  of  £1,000  for 
general  average  contribution.  This  the  respondent  declined 
to  accede  to  on  the  ground  of  the  demand  being  excessive, 
but  offered  to  pay  into  the  hands  of  a  third  party  the  full 
amount  in  dispute,  to  await  the  final  result,  which  offer  the 
master  declined,  and  refused  to  deliver  up  the  cargo  on  any 
other  terms.  After  many  subsequent  interviews  and  nego- 
tiations, the  master  waived  any  tender  of  any  sum  short  of 
£7,500.  But,  as  I  understand  the  case,  the  judgment  pro- 
ceeded on  what  took  place,  irrespective  of  this  express  sub- 
sequent dispensation,  and  damages  were  awarded  for 
detention  of  cargo. 

In  Kerford  v.  Mondel,  28  L.  J.  N.  S.  Ex.  308,  the  plain- 
tiff told  the  defendant,  who  held  the  cargo  in  dispute,  that 
he  had  money  to  pay  the  freight,  but  did  not  say  how  much. 
The  defendant  claimed  for  "  dead  freight"  also.  The  plain- 
tiff sent  his  cheque  next  day  with  the  account,  shewing 
what  he  considered  due,  and  offered  to  pay  that  amount, 
which  he  had  in  his  hand,  but  defendant's  cash-keeper  said 
he  could  not  take  it. 

Bramwell,  B.,  says,  citing  Scarfe  v.  Morgan,  "  Now  the 
effect  of  Baron  Parke's  judgment,  is  this :  that  if  a  man  has 
two  claims  for  goods,  or  claims  a  lien  for  two  different 
causes  on  goods,  as  to  one  claim  rightful  and  as  to  the  other 
wrongful,  and  he  does  not  in  any  way  indicate  that  he  dis- 
penses with  a  tender ;  it  seems  really  that  in  that  case  a 
simple  refusal  to  deliver  them  up  would  not  suffice.  But 
the  rest  of  that  judgment  is  clear  to  shew  that  if  he  goes 
on  and  so  conducts  himself  as  to  indicate  that  a  tender  of 
the  one  amount  had  been  nugatory,  he  dispenses  with  the 
tender." 

In  McBride  v.  Bailey,  6  C.  P.  523,  Richards,  J.,  at  page 
52.9,  points  out  the  distinction  between  Scarfe  v.  Morgan 
and  Jones  v.  Tarleton.  "  In  the  former  there  was  no  offer 
to  pay  anything,  nor  did  it  appear  there  was  a  recognition 
of  any  lien  whatsoever  ;  whilst  in  Jones  v.  Tarleton,  there 
67 — VOL,  XXIII  CP. 
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was  evidence  that  the  plaintiff  produced  a  purse  with 
sovereigns  in  it,  and  stated  he  was  ready  to  pay  the  freight 
on  the  goods  demanded,  but  refused  to  pay  the  old  balance 
claimed." 

"  But  in  the  case  before  us,  like  Scarfe  v.  Morgan,  there 
does  not,"  he  says,  "seem  to  have  been  any  disposition  or 
readiness  to  pay  the  amount  which  could  property  be 
claimed,"  and  there  was  no  offer  to  pay  anything.  "  He 
was  not  tendered  anything ;  he  did  not  expressly  waive  his 
lien,  and  his  claiming  more  than  the  amount  of  it,  did  not 
necessarily  waive  it ;  unless  from  the  manner  in  which  the 
excess  was  demanded,  the  jury  were  satisfied  that  defen- 
dant meant  to  say  in  effect,  '  You  need  not  offer  to  pay  me 
what  is  an  admitted  lien,  as,  offer  what  you  will,  I  will  not 
accept  it  unless  you  pay  the  whole  claim.'  I  think,  under 
the  authorities,  the  case  should  have  been  put  to  the  jury 
in  that  way." 

I  am  not  aware  that  the  point  has  been  before  our  Courts 
since  this  case  in  1856. 

Here  the  defendants  say  they  refused  to  deliver  on  three 
distinct  grounds — the  claim  of  the  bank,  the  want  of  an 
order  from  Wright,  and  their  claim  for  storage. 

It  is  clear  that  the  plaintiff  made  no  offer  about  storage 
or  paying  therefor,  as  he  denies  that  the  defendants  ever 
mentioned  the  subject,  but  refused  delivery  on  the  two  first 
grounds  only. 

If  this  be  true,  the  plaintiffs  should  have  recovered,  as 
the  law  is  stated  to  be  that  if  the  delivery  is  refused  on 
other  grounds,  and  no  claim  made  for  lien,  no  tender  is 
necessary  :  Weeks  v.  Goode,  6  C.  B.  N.  S.  368. 

It  would  at  first  seem  that  the  setting  up  a  right  to  hold 
on  a  claim  w^holly  adverse  to  the  plaintiffs,  would  at  once 
be  a  tortious  act  and  amount  to  a  conversion,  even  if  the 
defendants  also  added  that  they  had  a  claim  for  storage. 
LirJcs  V.  Richards,  4  M.  &  G.  574,  in  which  Scarfe  v. 
Morgan  is  cited ;  and  Knight  v.  Harrison,  cited  in  Saun- 
ders' PI.  &  Ev.,  641,  cited  in  Scarfe  v.  Morgan,  would  seem 
to  favour  such  a  view. 
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I  am  unable,  however,  to  see  the  distinction  between 
setting  np  the  right  of  another  person  and  asserting  right 
in  himself  to  hold  for  an  equally  untenable  cause — as  in 
Scarf e  v.  Morgan,  for  a  claim  for  covering  other  mares, 
and  a  claim  for  poor-rates;  in  Jones  v.  Tarleton,  a  claim 
for  carriage  of  other  animals ;  and  in  McBride  v.  Bailey, 
claiming  to  hold  the  horse  for  damage  done  to  the  defen- 
dant's potatoes  by  the  plaintiff's  pigs. 

In  the  case  before  us  the  defendants  had  a  rightful  claim 
and  lien  on  all  the  goods  demanded  by  the  plaintiff,  and  they 
say  they  stated  such  claim.  They  also  said  that  the  bank 
had  a  claim  on  a  portion  of  the  goods  through  title  derived 
from  the  plaintiffs'  agent,  Wright,  and  they  required  an 
authority  from  Wright. 

The  state  of  the  authorities  seems  to  result  in  this,  that 
unless  the  evidence  fairly  warrants  the  conclusion  that  the 
demand  of  a  larger  sum,  or  the  asserting  of  other  grounds 
of  detention,  amount  to  an  announcement  that  it  is  useless 
to  tender  any  smaller  sum,  or  any  sum  for  storage  and 
charges  properly  due  and  claimed,  as  it  would  be  refused, 
and  thereby  amount  to  a  dispensing  with  the  tender,  the 
evidence  of  conversion  will  not  be  complete. 

I  have  found  no  case  in  which,  where  with  untenable 
claims  a  tenable  claim  of  lien  was  made,  and  nothing 
whatever  passed  between  the  parties  on  the  subject  of  the 
lien ;  nothing  indicating  with  reasonable  clearness,  either 
on  the  one  side  that  the  defendant,  by  words  or  conduct, 
gave  the  plaintiff  to  understand  that  it  was  useless  to 
tender,  as  it  would  not  be  accepted,  or,  on  the  other  side, 
that  the  plaintiff'  expressed  or  shewed  his  readiness  to  pay 
the  tenable  claim,  that  the  conversion  could  be  held  to  be 
complete  and  the  detention  wrongful. 

As  a  matter  of  individual  opinion,  the  direction  of  the 
learned  Judge  at  the  trial  appears  to  me  substantially  in 
accordance  with  our  ordinary  ideas  of  the  manner  in  which 
business  men  transact  such  business,  and  the  plaintiff  might 
naturally  have  concluded  there  was  no  use  in  tendering 
any  charges. 
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But  it  seems  to  me  that  the  authorities  require  a  differ- 
ent direction. 

I  presume  the  proper  direction  here  would  be :  First, 
Did  the  defendants,  at  the  time  in  question,  claim  to  hold 
the  goods  for  their  chapges  ?  This  was  asserted  on  one 
side  and  denied  on  the  other. 

If  the  plaintiffs'  account  be  correct,  then  the  defendants 
cannot  defeat  their  claim  by  afterwards  setting  up  this  lien. 
If  this  claim  was  asserted  by  the  defendants,  then,  on  the 
evidence  now  before  us,  I  think  the  jury  should  be  told 
that  the  lien  was  not  waived  or  a  tender  dispensed  with. 

If  on  another  trial  the  evidence  should  be  different, 
the  principles  here  stated  as  to  dispensation,  &c.,  can  be 
applied. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute. 
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The  Trustees  of  the  Ainletville  Congregation  of  the 
Wesleyan  Methodist  Church  in  Canada  v.  Gkewer. 

Lost  deed — Proof  of  search — Secondary  evidence— Amendment  in  names  cf 
plaintiffs— C.  S.  U.  C.  ch.  G9. 

In  ejectment  by  Trustees  of  a  Wesleyan  Methodist  Congregation  for  the 
parsonage  property,  it  was  proved  that  a  search  was  made  for"  the  deed 
from  the  patentee  to  the  trustees  at  the  parsonage  house,  its  proper 
and  usual  place  of  deposit,  and  that  an  enquiry  had  been  made  of  the 
minister  who  officiated  there  when  the  deed  was  supposed  to  have  gone 
astray.  None  of  the  ministers  formerly  ofnciating  there  had  any  inter- 
est in  the  deed  or  the  possession  of  it,  and  it  was  of  no  use  to  any  on- 
unconnected  with  the  present  enjoyment  of  the  property :  Held,  suf 
ficient  proof  of  the  loss  to  let  in  secondary  evidence. 

Held,  also,  that  the  evidence  of  the  subscribing  witness  as  to  the  execu- 
tion of  the  deed  and  memorial,  with  a  copy  of  the  memorial  certified 
by  the  registrar,  was  clearly  sufficient  secondary  evidence. 

Where  plaintiffs  sued  in  their  individual  names,  describing  themselves  as 
trustees  of  the  Wesleyan  Methodist  Church  of  Brussels,  an  amendment 
was  allowed  at  the  trial  by  striking  out  the  names,  and  allowing  them 
to  sue  as  a  corporation,  incorporated  under  C.  S.  U.  C.  ch.  69. 

Held,  that  the  amendment  was  authorized. 

Ejectment  for  lot  104<  in  the  village  of  Brussels,  in  the 
county  of  Huron. 

The  plaintiffs,  who  were  described  in  the  writ  by  their 
individual  names,  and  also  as  "  The  trustees  of  the  Wes- 
leyan Methodist  Church,  Brussels,"  claimed  title  by  deed 
from  Thomas  Holliday  to  Robert  Foster,  James  McCracken, 
Isaac  Shaw,  John  Whitfield,  John  Walker,  Thomas  Roe, 
and  Henry  Roe,  then  being  the  trustees  of  the  Wesleyan 
Methodist  Church,  Brussels. 

The  defendant  denied  the  plaintiffs'  title,  and  claimed 
under  a  tax  title. 

The  cause  was  tried  before  Hughes,  County  Judge,  sit- 
ting for  Gait,  J.,  without  a  jury,  at  Goderich,  at  the  Fall 
Assizes  of  1873. 

At  the  trial  it  was  admitted  that  the  tax  title  could  not 
be  supported,  and  all  turned  on  the  sufficiency  of  the  plain- 
tiffs' title. 

The  patent  to  Thomas  Holliday,  in  1859,  was  proved. 
It  appeared  that  Brussels  was  formerly  called  Ainleyville. 


534         COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


It  was  proved  that  this  lot  104  had  been  used  as  the 
Methodist  parsonage ;  the  church  being  built  on  lot  105. 

B.  Gerry  was  called  as  a  witness,  and  swore  that  he  was 
one  of  the  church  trustees.  He  said  he  saw  a  deed  from 
Holliday  to  the  trustees.  This  deed  appeared  to  have  been 
made  ia  1860 ;  the  Rev.  John  Huff  was  then  minister.  The 
deed  had  gone  astray.  He  was  a  witness  both  to  the  deed, 
and  the  memorial  which  was  produced.  About  three  years 
before,  when  the  Rev.  Mr.  Johnston  was  minister,  the  deed 
was  missed.  It  was  at  the  parsonage.  He  had  searched 
for  it  there  with  the  present  minister,  but  could  not  find  it. 
The  deed  was  usually  kept  there.  The  minister  changes 
every  two  or  three  years.  Three  years  ago  the  then  min- 
ister could  not  find  the  deed,  and  spoke  of  it  as  lost. 

Ihomas  Roe  said  he  was  a  trustee,  and  had  seen  the 
Holliday  deed  four  years  ago,  and  often  before.  He  saw 
it  last  at  the  Parsonage,  which  was  the  usual  place  to  keep 
such  deeds.  He  had  applied  by  letter  to  the  minister  who 
had  left.  He  said  he  had  not  it.  This  witness  was  a 
trustee  and  one  of  the  grantees  in  the  deed. 

The  church  had  been  in  possession  ever  since,  about  15 
years. 

It  was  objected  that  the  search  was  insuflScient. 
Secondary  evidence  of  the  deed  was  admitted,  subject  to 
objection. 

A  copy  of  the  memorial  certified  by  the  registrar  was 
then  put  in  ;  and  Robinson,  Q.  C,  for  the  plaintiffs,  applied 
to  amend  the  record  by  striking  out  the  individual  names 
of  the  persons  who  were  named  and  called  trustees,  &c., 
and  by  making  the  trustees  plaintiffs,  as  they  now  stand. 
This  was  allowed  after  objection. 

The  memorial  was  registered  on  the  29th  June,  1860, 
and  purported  to  be  of  a  deed  dated  4th  April,  1860,  be- 
tween Thomas  Holliday  and  wife  to  Robert  Foster,  James 
McCracken,  Isaac  Shaw,  John  Whitfield,  John  Walker, 
Thomas  Roe,  and  Henry  Roe  "  Trustees  of  the  Ainleyville 
Congregation  of  the  Wesleyan  Methodist  Church  in  Canada, 
of  the  first  part,  whereby,  after  reciting  as  therein  is  recited. 
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the  said  party  of  the  first  part  did  give,  grant,  bargain, 
sell,"  fcc,  "  unto  the  said  parties  of  the  third  part,  their 
successors  and  assigns,  all  that  certain  parcel  or  tract  of 
land,"  &c.  "  To  have  and  to  hold  the  said  above  granted 
premises,"  &c.,  "  to  the  said  parties  of  the  third  part,  their 
successors  and  assigns,- to  them  and  their  own  use  for  ever, 
to  and  for,  and  upon  the  trusts,  uses,  conditions,  and  pur- 
poses in  the  said  indenture  mentioned." 

The  deed  was  described  as  having  two  witnesses,  one  of 
them  Gerry,  who  was  examined;  and  the  memorial  was 
executed  by  the  grantor  with  the  same  witnesses. 

It  was  objected  for  the  defence  that  the  plaintiffs  here 
were  suing  as  a  quasi  corporation,  and  were  not  recogniz- 
able as  such  ;  that  the  land  was  never  divested  out  of  the 
grantees  of  Holliday,  and  title  was  not  shewn  from  them, 
and  that  the  deed  from  Holliday  was  not  legally  proved. 

Leave  was  reserved  to  move  to  enter  a  nonsuit. 

The  defendant  then  gave  evidence  of  a  tax  title,  but  it 
was  admitted  to  be  insufiicient. 

The  learned  Judge  entered  a  verdict  for  the  plaintiffs. 

In  Michaelmas  Term  R.  P.  Stephens  obtained  a  rule  nisi 
on  the  leave  reserved,  and  on  the  law  and  evidence. 

In  the  same  term  Robinson,  Q.  C,  shewed  cause.  The 
first  objection  taken  at  the  trial  was,  that  there  was  not 
sufficient  evidence  of  search  for  the  deed  from  Holliday  to 
the  trustees  to  admit  secondary  evidence;  but  the  evidence 
shewed  that  the  deed  had  always  been  kept  in  the  parson- 
age, and  that  a  search  was  made  there,  some  three  years 
ago,  by  the  then  incumbent,  who  was  unable  to  find  it,  and 
gave  it  up  as  lost,  and  in  reply  to  the  letter  written  to  him 
before  the  trial  stated  that  he  had  not  it.  A  witness  also 
proved  that  he  went  to  the  parsonage  and  searched  for  it 
with  the  present  incumbent,  but  was  unable  to  find  it. 
This  was  sufficient  evidence  of  search  to  admit  secondary 
evidence.  In  Taylor  on  Ev.,  6th  ed.,  vol.  i.  p.  429,  sec.  399,  it 
is  stated  that  the  loss  must  be  established  "  by  proof  that 
a  search  has  been  unsuccessfully  made  for  it,  in  the  place  or 
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places  where  it  was  most  likely  to  be  found,"  and  a  reason- 
able amount  of  diligence  must  be  used.  See  also  Regina  v. 
Saffron  Hill,  1  E.  &  B.  93 ;  Sutor  v.  McLean,  18  U 
C.  R.  490,  Gordon  v.  MePhoAl,  32  U.  C.  R.  480.  The 
proof  of  the  search  made  by  the  previous  incum- 
bent three  years  ago  was  even  sufficient,  as  it  need  not  ap- 
pear that  the  search  was  recent,  and  therefore  there  was  no 
necessity  to  call  the  present  incumbent :  Taylor  on  Ev.,  vol. 
i.,  p.  434,  sec.  405;  Fitz  v.  Rabbits,  2  M.  &  Rob.  60;  Sutor  v. 
McLean,  18  U.  C.  R.  490.  No  doubt  when  there  are  any 
circumstances  to  shew  that  a  document  is  being  withheld, 
the  Court  is  more  strict.  Here,  however,  there  could  be  no 
object  in  withholding  it,  as  it  was  the  interest  of  the  plain- 
tiffs to  produce  it,  and  they  wished  to  do  so.  Assuming 
that  there  wa?  sufficient  proof  of  the  loss  to  admit  second- 
ary evidence,  the  certified  copy  of  the  memorial  was  suf- 
ficient :  Lynch  v.  O'Hara  6  C.  P.  259. 

The  striking  out  of  the  individual  names  of  the  plaintiffs 
and  substituting  the  corporate  name  was  quite  allowable. 
It  did  not  amount,  as  was  contended  for  the  defendant,  to 
substituting  new  plaintiffs  :  Henderson  v.  White,  23  C.  P.  78. 
It  was  objected  that  the  plaintiffs  were  not  a  corporation  ; 
but  the  Consol.  Stat.  U.  C.  ch.  69  sec.  1,  clearly  makes  them 
a  corporation,  and  sec.  7  also  shews  that  it  was  intended 
that  they  should  exercise  corporate  powers :  Humphreys  v. 
Hunter,  20  C.  P.  456.     On  referring  to  the  original  Act 

9  Geo.  IV.  ch.  2.  it  is  stated  that  the  object  of  the  Act  was 
to  supply  the  want  of  corporate  capacity  to  hold  land  in 
perpetual  succession.  See  also  36  Vic.  ch.  135.  It  is  not 
necessary  that  they  should  have  been  created  a  corporation 
by  express  words  :  Conservators  of  the  River  Tone  v.  Ash, 

10  B.  &  C.  349.  It  may  be  argued  that  the  statute  only 
allows  a  conveyance  to  the  trustees  appointed  for  the  pur- 
pose, but  the  reasonable  presumption  is  that  they  were 
the  trustees,  the  church  having  b'.  eu  builL  on  the  property 
which  had  been  in  their  possession  ever  since.  Although  the 
plaintiffs  bring  ejectment  yet  they  have  in  fact  never  been 
out  of  possession,  and  the  object  was  to  test  the  tax  title. 
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R.  P.  Stephens,  contra.  There  was  clearly  no  sufficient 
proof  of  loss  to  admit  the  secondary  evidence.  Not  only 
should  the  trustees  have  been  communicated  with,  but 
they  as  well  as  the  previous  incumbent  should  have  been 
called  as  witnesses.  In  Taylor  on  Evidence,  p.  429-30,  sec. 
400,  it  is  said,  "  When  the  document  belongs  to  the  perso- 
nal custody  of  a  particular  individual,  or  is  proved,  or  may 
be  presumed,  to  be  in  his  possession,  he  must  in  general 
be  served  with  a  daces  tecum,  and  sworn  to  account  for 
it."  Also  it  should  have  been  shewn  that  search  was 
made  in  some  particular  box  or  desk,  &;c.,  in  which  the 
documents  had  been  kept ;  the  person  who  made  the 
search  had  not  the  facility  of  thoroughly  searching,  as  it 
might  have  been  in  some  room,  as  for  instance  a  bed  room, 
which  he  had  not  access  to.  The  minister,  who  made 
the  search  with  him,  should  have  been  called,  as  he  is  the 
only  person  who  could  prove  that  the  search  was 
thorough.  Taylor  on  Ev.,  p.  429,  sec.  399.  But  even 
if  the  search  be  sufficient,  the  original  memorial 
should  have  been  produced,  and  not  a  certified  copy 
and  it  should  have  been  prov^ed  that  the  deed  referred  to 
in  the  memorial  was  the  deed  in  question.  As  to  the 
amendment  there  was  no  power  to  make  it,  as  it  in  fact 
amounted  to  substituting  new  plaintiffs,  which  cannot  be 
done.  In  Blake  v.  Done,  7  H.  &  N.  465  ;  Robinson  v.  Bell,  9 
C.  P.  21  ;  Gerrard  v.  Guhelei,  11  C.  B.  N.  S.  616,  a  plain- 
tiff was  allowed  to  be  added,  but  it  was  only  allowed 
because  the  actions  were  ejectment,  but  here  the  practice 
is  the  same  in  ejectment  as  in  other  actions:  Chadsey  v. 
Ransom,  17  C.  P.  62.9  ;  Weaver  v.  Burgess,  5  P.  R.  345. 
In  Clay  v.  Oxford,  L.  R.  2  Ex.  54,  it  is  said  a  corporation 
is  specifically  different  from  the  natural  persons  composing 
it.  The  plaintiffs,  however,  are  not  a  corporation  ;  they 
are  nowhere  in  the  Act  made  a  corporation,  and  it  is  not 
necessary  for  the  purposes  of  the  Act  that  they  should  be. 
The  only  effect  of  the  Act  is  to  transmit  the  property  to 
their  successors.  The  mere  use  of  the  word  "  successors" 
does  not  create  a  corporation,  and  the  words  "  by  the 
68 — VOL.  XXIII  CP. 
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name  expressed  in  the  deed"  used  in  the  Act  means  the 
individual  names.  35  Vic.  ch.  37,  0.  providing  a  form  of 
model  deed,  requires  the  names  of  trustees  to  be  set  out  in  full 
as  well  as  their  description,  and  taken  as  an  interpretation 
of  Consol.  Stat.  U.  C.  ch.  69,  seems  to  indicate  that  both 
the  names  in  full  and  the  description  as  "trustees,"  &c.,  must 
always  be  used. 

Hagarty,  C.  J. — I  do  not  think  we  should  interfere  on 
the  point  as  to  proof  of  the  deed.  It  was  proved  that  the 
proper  and  usual  place  of  deposit  of  this  deed  was  at  the 
parsonage  house.  Full  search  had  been  made  there,  and 
enquiries  had  been  made  of  the  minister  who  was  said  to 
have  been  there  when  the  deed  was  supposed  to  have  gone 
astray.  None  of  the  ministers  formerly  officiating  at 
Ainleyville  have  any  interest  in  the  deed  or  the  possession 
of  it.  It  is  of  no  use  whatever  to  any  one  unconnected 
with  the  present  enjoyment  of  the  property. 

We  have  had  occasion  in  a  suit  of  Willmms  v.  Gray, 
(now  standing  for  judgment)  (a),  to  consider  the  state  of  the 
authorities  on  this  question,  and  we  think  the  learned 
Judge  was  right  in  receiving  the  secondary  evidence.  See 
also  Gordon  v.  M'Phail,  32  U.  C.  R.  480. 

The  evidence  was  quite  sufficient  to  prove  the  convey- 
ance from  Holliday,  the  patentee — the  evidence  uf  the  sub- 
scribing witness  Gerry,  and  the  memorial  executed  by  the 
grantor. 

The  amendment  in  the  plaintiffs'  name  was,  we  think^ 
allowable.  It  was  not  the  introduction  of  a  new  party,  or 
of  a  third  person  into  the  suit.  It  is  merely  a  change  in 
the  description  of  the  party  suing — substituting  a  corporate 
for  an  individual  name. 

Two  late  cases  illustrate  the  principle.  In  Lord  Boling- 
broke  v.  Toivnsend,  L.  R.  8  C.  P.  645,  the  clerk  of  a  local 
board  was  made  defendant.  The  Court  allowed  the  local 
board  to  be  substituted  as  defendants.  In  Mills  v.  Scott, 
L.  R.  8  Q.  B.  496,  the  same  amendment  was  allowed  in 
the  plaintiff's  name.    The  name  of  James  Mills,  inspector 


(a)  See  post  page  561. 
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appointed  by  the  local  authority,  &c.,  was  struck  out,  and 
"  The  Local  Authority,"  -fee,  substituted.  Blackburn,  J.,  at 
page  499,  says,  "The  amendment  was  really  not  the  substi- 
tution of  one  plaintiff'  for  another,  but  the  amendment  of 
the  description  of  the  plaintifi*  which  the  Judge  has  clearly 
power  to  make." 

As  to  the  remaining  question.  When  the  deed  was 
made  in  1860  the  governing  statute  was  OonsoL  Stat.  U. 
C.  ch.  69.  It  provides,  sec.  1,  that  any  religious  society 
"  may  appoint  trustees  to  whom  and  their  successors,  to  be 
appointed  in  such  manner  as  may  be  specified  in  the  deed 
of  conveyance,  the  land,"  &c.,  "  may  be  conveyed  ;  and  such 
trustees,"  &c.,  "  and  their  successors  in  perpetual  succession, 
by  the  name  expressed  in  the  deed,  may  take,  hold,  and 
possess  the  land,  and  maintain  and  defend  actions  in  law  or 
equity,  for  the  protection  thereof  and  of  their  property 
therein." 

Sec.  7  declares  that  "  The  trustees,"  &c.,  "may  in  their 
own  names  or  by  any  name  by  which  they  hold  the  land, 
sue  or  distrain." 

Prior  to  the  brino^inff  of  this  action,  the  statute  36  Vic.  ch. 
135,  0.,  was  passed.  It  re-enacts  most,  if  not  all  the  pro- 
visions of  the  Act  already  cited,  and  sec.  10  provides  for 
congregations  determining  the  course  of  appointment  of 
trustees  where  such  course  has  not  been  prescribed  in  the 
deed  of  grant  of  the  lands. 

I  think  we  may  hold  in  this  case  that  the  plaintiffs  herein 
hold  this  land  under  the  deed  from  Holliday,  as  a  corpora- 
tion, or  at  least  in  a  corporate  or  collective  name,  as  described 
in  that  deed,  and  tliat  the  statutes  recognize  their  right  ta 
act  by  and  use  such  name. 

The  case  of  Mills  v.  Scotty  already  cited,  shews  that  when 
the  statute  says,  that  the  local  authority  may  recover  ex- 
penses, &c.,  that  by  necessary  implication  they  can  sue  in 
that  name,  though  not  made  a  corporation  by  the  Act,  nor 
expressly  allowed  to  sue  in  their  collective  name. 

My  brother  Gwynne  has  carefully  examined  the  statute 
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in  his  judgment  in  Humphreys  v.  Hunter,  20  C.  P.  456, 
and  comes  to  the  conclusion  that  the  trustees  for  the  time 
being  have  such  an  estate  vested  in  them,  that  they  may  by 
the  express  provisions  of  the  Act  maintain  ejectment  in 
their  individual  names,  with  the  subjoined  description  as 
trustees,  &c.,  or  they  may  sue  in  their  quasi  corporate  name 
alone,  without  their  individual  names. 

There  the  trustees'  names  were  given — A.  B.,  C.  D.,  and 
E.  F.,  trustees  of  the  R.  P.  congregation  of  the  City  of 
Toronto.  It  was  to  them  the  deed  was  made,  and  the 
Court  considered  that,  if  necessary,  the  individual  names 
could  be  struck  out,  and  they  would  still  be  entitled  to 
recover  under  the  name  of  trustees,  &c. 

This  case  is  clearly  in  favour  of  the  plaintiffs. 

The  Ontario  Act,  35  Vic.  ch.  107,  providing  a  form  of 
"  Model  Deed,"  does  not  seem  to  affect  the  case. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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Graham  v.  Toronto,  Grey,  and  Bruce  Railway  Company. 

B.  W.  Co. — Construction  train — Injury  to  person  on — Liability  of  Co. 

The  defendants  agreed,  with  a  contractor  for  the  construction  of  their 
railway,  to  furnish  a  construction  train  to  be  used  in  carrying  materials 
for  ball  iSting  and  laying  the  track  of  a  portion  of  their  road,  then 
under  construction  ;  the  defendants  to  provide  the  conductor,  engineer, 
and  fireman;  the  contractor  furnishing  the  brakesmen.  On  the  31st  of 
October,  1 872,  after  work  was  over  for  the  day.  and  the  train  was  returning 
to  Owen  Sound,  where  the  plaintiff,  one  of  the  contractor's  workmen, 
lived,  the  plaintiff,  with  the  permission  of  the  conductor,  but  without 
the  authority  of  defendants,  got  on  the  train.  Through  the  negli- 
gence of  the  person  in  charge  of  the  train  an  accident  happened-  and  the 
plaintiff  was  injuied. 

Held  that  the  defendants  were  not  liable,  for  their  contract  was  to  carry 
materials  only,  not  passengers,  and  the  conductor  in  permitting  the 
plaintiff  to  get  upon  the  train  was  not  acting  as  defendants'  agent. 

Declaration  :  that  the  plaintiff  was  in  the  employment 
of  certain  persons,  who  were  contractors  with  the  defend- 
ants for  the  construction  of  a  portion  of  their  line  of  rail- 
way, and  that  in  performing  the  work  necessary  for  such 
construction,  certain  cars  and  engines,  under  the  guidance 
and  management  of  the  defendants'  servants,  were  used  for 
the  transport  of  materials  and  the  conveyance  of  the  work- 
men employed  by  the  said  contractors,  the  said  workmen 
not  being  the  servants  of  the  defendants,  to  and  from  their 
residence,  and  to  and  from  their  place  of  work ;  and  that 
the  plaintiff,  being  a  workman  as  aforesaid,  in  the  employ- 
ment of  the  said  contractors,  on  31st  of  October,  1872,  be- 
came and  was  a  passenger  on  a  car  drawn  and  propelled  on 
and  along  the  said  railway  by  a  locomotive  engine,  under 
the  management  and  guidance  of  the  servants  of  the  de- 
fendants, to  be  carried  upon  the  said  railway  to  the  place 
of  his  work  on  the  said  railway  to  where  he  resided,  to 
wit,  at  the  town  of  Owen  Sound,  and  that,  as  such  work- 
man and  passenger,  he  was  lawfully  in  and  on  the  said 
car,  yet  the  defendants  did  not  by  their  servants  safely  and 
securely  carry  the  plaintiff  upon  the  said  railway,  on  the 
said  journey,  but  so  negligently  and  unskilfully  conducted 
themselves  in  and  about  the  carrying  of  the  said  plaintiff, 
and  in  the  management  of  the  said  car  and  locomotive 
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engine,  and  the  train  to  which  the  said  car  was  attached, 
that  the  said  plaintift'was  injured,  &c. 

Pleas : — 1.  Not  guilty.  2.  That  the  said  cars  and 
engines  were  not  used  by  and  with  the  defendants'  con- 
sent, for  the  transport  of  materials  and  the  conveyance  of 
the  workmen  employed  by  the  said  contractors,  to  and 
from  thoir  residence,  and  to  and  from  their  place  of  work, 
for  reivard  to  defendants'  as  alleged,  and  the  plaintiff  was 
not  at  the  time  of  the  alleged  injury  lawfully  in  and  on  the 
said  car  as  alleged.  Issue. 

The  cause  was  tried  before  Morrison,  J.,  and  a  jury,  at 
Owen  Sound,  at  the  Fall  Assizes  of  1873. 

From  the  evidence  it  appeared  that  the  plaintiff  was  em- 
ployed by  certain  contractors  of  the  defendants  in  laying 
the  track  of  the  railway,  at  a  distance  of  several  miles 
from  Owen  Sound,  where  the  plaintiff  was  residing.  By 
the  terms  of  the  defendants'  contract  with  their  contractors 
they  agreed  "  that  one  locomotive  and  fourteen  jilatform 
cars  would  be  provided  by  the  company  for  the  purpose  of 
ballasting  at  each  pit.  The  train  will  be  in  charge  of  a 
conductor  appointed  by  the  compan}^,  whose  own  engineer 
and  fireman  will  run  the  locomotive,  but  brakesmen  will  be 
found  and  paid  by  the  contractor,  and  one  locomotive  and 
platform  car  will  be  provided  for  carrying  materials  for 
track  laying  on  similar  conditions."  Under  clause  20, 
"  The  contractor  shall  be  bound  to  provide  proper  huts  or 
other  dwelling  accommodation  for  those  emploj^ed  by  him, 
unless  they  can  be  properly  housed  in  the  neighbourhood 
or  village,  to  the  satisfaction  of  the  chief  engineer." 

On  the  evening  when  the  accident  occurred,  the  plaintiff 
and  several  others  of  the  workmen  got  on  to  a  platform  car 
which  was  propelled  by  the  locomotive,  and  from  some 
cause  or  other  the  car  ran  off  the  track,  and  the  plaintiff 
was  seriously  injured.  The  track  was  in  an  unfinished  state 
and  had  not  been  opened  for  traffic,  nor  had  it  been  accepted 
by  the  company. 

William  James  McKenzie,  was  called  by  the  plaintiff. 
He  said,  "  I  was  one  of  the  contractors  w^ith  Mr.  Shed- 
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den.  The  locomotive  spoken  of  was  the  defendants.  The 
conductor  and  the  engineer  were  employed  under  the 
defendants.  The  workmen  were  in  our  employ,  and  they 
were  carried  by  the  locomotive  with  my  consent.  One 
Hodgson  was  the  defendants'  iuspector.  The  conductor 
had  the  control  of  the  train.  The  train  had  been  running 
about  twenty  days.  We  were  to  pay  the  company  nothing 
for  it.  There  was  a  stipulation  in  our  contract  to  carry 
metals  and  materials  only.  The  men  were  allowed  to  go  on 
the  train.  I  can't  say  any  of  the  other  officers  were  aware 
the  men  got  on  the  train,  except  the  conductor  and  the 
engine-driver.  We  had  no  other  contract  about  the  loco- 
motive,  except  what  is  in  the  contract ; "  (this  has  been 
already  set  out.)  "The  defendants'  inspector  had  only  to  see 
that  the  work  was  done  by  us,  nothing  more ;  and  the  en- 
gineer the  same.  They  had  nothing  to  do  as  to  our  putting 
men  on  the  cars;  we  did  that  as  we  thought  fit,  and  our 
using  the  cars  for  men  was  our  own  action  only.  Passen- 
ger cars  were  first  put  on  on  the  12th  of  J une.  On  the  31st 
of  October,  the  whole  of  the  work  was  under  us,  and  the 
line  was  not  handed  over  to  the  defendants." 

On  the  part  of  the  defendants  the  conductor  was  examined, 
and  stated,  "As  to  the  men  riding  on  the  train,  they  got  on 
at  their  own  request.  I  did  not  object,  but  I  received  no 
instructions  to  allow  them  to  go  on,"  &c.  "  I  had  instruc- 
tions from  Mr.  Wragg,  the  chief  engineer,  I  was  to  work  for 
the  contractors  during  their  hours.  The  engine  had  to  go 
to  Owen  Sound.  I  thought  I  had  a  right  to  carry  men ; 
but  I  had  no  instructions  from  the  defendants  to  do  so,  but 
only  to  act  for  the  contractors  from  seven  a.m.  to  six  p.m." 

There  was  a  dispute  at  the  trial  as  to  the  rate  of  speed  at 
at  which  the  locomotive  was  going,  some  of  the  witnesses 
stating  that  it  was  going  at  20  miles  an  hour,  which  in 
their  opinion  was  the  cause  of  the  accident ;  while  others 
asserted  that  it  was  not  proceeding  at  a  greater  speed  than 
8  or  10  miles,  but  as  the  judgment  of  the  Court  does  not 
turn  upon  that  point,  it  is  unnecessary  to  further  refer  to  it. 

The  learned  J udge  at  the  trial  expressed  an  opinion  that 
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the  second  plea  was  proved,  but  allowed  the  case  to  go  to 
jury  on  the  question  of  negligence,  and  they  found  a  ver- 
dict for  the  plaintiff. 

In  Michaelmas  Term  Lash  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  defendants ;  and  the 
same  grounds  were  raised  by  a  demurrer  to  the  declaration, 
which  was  argued  with  the  rule. 

In  this  term  Harrison,  Q.  C,  shewed  cause.  The 
declaration  at  first  contained  the  words,  "  For  reward  to 
defendants,"  but  these,  by  leave  of  the  Judge,  were  struck 
out  at  the  trial.  The  plaintiff  asked  to  have  these  words 
also  struck  out  of  the  second  plea,  the  defendants,  how- 
ever, refused  to  alter  their  plea,  and  the  plaintiff  demur- 
red to  it.  The  same  point  is  raised  by  the  rule,  and  the 
demurrer  to  the  declaration  :  that  the  defendants'  liability 
can  only  arise  by  contract,  and  as  there  was  no 
contract  to  carry  passengers,  they  were  not  liable ; 
but  the  plaintiff's  cause  of  action  is  not  founded  on 
contract,  but  on  the  duty  imposed  by  law  to  use  reason- 
able care  in  the  carriage  of  passengers  received  by 
them ;  Marshall  v.  York,  Neiucastle,  and  Berwick  R. 
V^.  Co.,  11  C.  B.  655  ;  Great  Northern  R  W.  Co.,  v.  Har- 
rison,  10  Ex.  376 ;  Austin  v.  Great  Western  R.  W. 
Co.,  L.  R.  2  Q.  B.  442  ;  Martin  v.  Great  Indian  Peninsvlar 
R.  TF.  Co.,  L.  B.  3  Ex.  9  ;  McCawley  v.  Furness  R.  W.  Co., 
L.  B.  8  Q.  B.  57  ;  Alexander  v.  Toronto  and  Nipissing 
R.  W.  Co.,  33  U.  C.  B.  474.  lorpij  v.  Grand  Trunk  R.  W. 
Co.,  20  TJ.  C.  B.  446,  seems  in  point;  there  the  train  was 
used  by  the  contractor  for  the  carriage  of  the  materials  to 
be  used  by  him  in  the  repair  of  the  road,  and  the  plaintiff, 
one  of  his  workmen,  in  being  carried  from  the  place  of 
work  to  his  residence,  was  injured  through  the  negligence 
of  the  defendants'  servants,  and  the  defendants  were  held 
liable.  In  Lygo  v.  Newhold,^  Ex.  302,  the  plaintiff  knew  that 
the  obligation  of  the  defendant  was  only  to  convey  goods 
and  not  passengers,  and  in  this  respect  it  differs  from  the 
present  case.    In  an  American  case,  however,  where  the 
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conductor  of  a  gravel  train  who  was  prohibited  by  the 
company  to  convey  passengers,  consented  to  take  a  person 
as  a  passenger,  and  received  fare  for  him,  but  at  the  same 
time  informed  him  of  the  prohibition  ;  the  company  were 
held  responsible  for  an  injury  arising  during  the  passage, 
through  the  negligence  of  their  servants  :  Lawrenceburgh 
and  Upper  Mississippi  R.  W.  Co.  v.  Montgomery,  7  Ind. 
474 ;  Redjield  on  Railways,  4th  ed.,  vol.  ii.,  p.  233.  See 
also  O'Donnell  v.  Allegheny  Valley  R.  W.  Co.,  59  Penn. 
239. 

It  was,  however,  contended  that  the  persons  in  charge  of 
the  train,  were  the  servants  of  the  contractor,  and  not  of 
the  defendants ;  but  they  were  employed  and  paid  by  the 
defendants,  and  are,  therefore,  their  servants.  It  is  like 
the  case  of  the  owners  of  a  vessel,  who,  having  chartered 
it  to  another,  were  held  liable  for  the  nes^lio^ence  of  the 
servants  whom  they  had  put  on  board  of  her :  Schuster  v. 
McKellar,  7  E.  &  B.  704.  It  was  also  contended  that  the 
defendants  were  not  responsible  for  the  acts  of  their  ser- 
vants, as  the  accident  happened  after  the  day's  work  was  n 
over;  and  that  they  were  not  acting  in  the  discharge  of 
any  duty  incumbent  on  them,  or  in  the  course  of  their 
employment ;  but  the  evidence  shews  that  the  day's  work 
was  not  over,  but  that  they  were  taking  back  the  train  to 
Owen  Sound,  in  the  course  of  their  employment,  and  in 
discharge  of  their  duty,  and  they  are  therefore  liable: 
Mitchell  V.  Crassweller,  13  C.  B.  237 ;  Fatten  v.  Rea,  2  C. 
B.  N.  S,  606  ;  Whatman  v.  Pearson,  L.  K  3  C.  P.  422 ; 
Burns  v.  Foidsom,  L.  R.  8  0.  P.  563.  In  Vars  v.  Grand 
Trunk  R.  W.  Co..,  23  0.  P.  143,  where  the  same  point  was 
raised,  the  defendants  were  held  liable. 

M.  C.  Cameron,  Q.  0.,  and  Lash,  contra.  In  order  to 
render  the  defendants  liable,  the  duty  must  either  be  foun- 
ded on  contract  or  from  public  employment.  There  was 
no  such  public  employment  here.  The  evidence  shews  that 
the  defendants  were  not  carriers  of  passengers ;  and  that 
the  plaintiff  was  not  there  as  a  passenger.  The  train 
was  a  construction  train,  used  simply  for  the  carriage  of 
69 — ^voL.  XXIII  CP. 
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materials,  and  not  for  passenger's  ;  and  unless  the  conductor 
had  authority  from  the  company  to  carry  passengers,  they 
are  not  liable.  The  plaintiff,  however,  in  getting  on  the 
train,  was  guilty  of  such  contributory  negligence  as  would 
prevent  his  recovering.  Lygo  v.  Neiohold,  9  Ex.  302,  seems 
expressly  in  point.  There  the  defendant  agreed  to  carry 
certain  goods  for  the  plaintiff  in  his  cart,  and  his  servant, 
without  his  authority,  allowed  the  plaintiff  to  ride  in  the 
cart.  It  was  held  that,  as  there  was  no  contract  to  carry 
passengers,  the  defendant  was  not  liable.  See  also  the 
same  case  reported  in  23  L.  J.  N.  S.  Ex.  108.  In  Torpy 
V.  Grand  Trunk  R.  W.  Co.,  20  U.  C.  R.  446,  the  train  was 
a  passenger  train,  and  there  was  a  dut}^  to  carry  passengers. 
In  all  the  cases  referred  to  on  the  other  side,  there  was  a 
contract  to  carry  passengers,  and  the  duty  arose  by  virtue 
of  the  contract.  There  was  clearly  no  contract  here,  as  the 
only  contract  was  that  made  with  the  contractor' to  carry 
materials.  But  even  assuming  there  was  a  contract,  it  was 
made  not  with  the  defendants  but  wiih.  the  conductor,  and  • 
was  without  consideration,  and  therefore  void.  Alton  v. 
Midland  R.  W.  Co.,  19  C.  B.  N.  S.  213,  shews  that  a  person 
who  is  no  party  to  a  contract,  cannot  sue  in  respect  of  the 
breach  of  a  duty  arising  out  of  the  contract.  The  defen- 
dants, like  gratuitous  bailees,  if  liable  at  all,  can  only  be 
liable  for  gross  negligence :  Moffatt  v.  Bateman,  L.  R.  3  P. 
C.  115;  Giblin  McMullen,  L.R.  2  P.  C.  317.  Also  the  persons 
in  charge  of  the  train,  were  the  servants  of  the  contractor, 
and  not  of  the  defendants.  At  all  events,  the  train  was  a 
construction  train  to  be  used  during  the  working  hours  of 
the  day,  for  the  carriage  of  ballast ;  and  the  day's  work 
being  over,  they  were  nob  acting  in  the  discharge  of  any 
duty  incumbent  upon  them,  or  in  the  course  of  their  em- 
ployment. 

Galt  J. — The  contention  on  behalf  of  the  plaintiff  was^ 
that  as  the  defendants,  under  the  terms  of  their  contract 
with  the  employers  of  the  plaintiff,  were  bound  to  furnish  a 
locomotive  and  platform  cars  for  carrying  materials  for 
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track  laying,  which  locomotive  was  under  the  charge  of  a 
conductor,  engineer,  and  fireman  employed  b}^  them,  they 
were  responsible  to  the  plaintiff  for  the  injury  which  he 
sustained,  arising  from  the  negligence  of  the  conductor,  en- 
gineer, and  firemen  in  propelling  the  engine,  as  he  was 
lawfully  on  the  car,  being  there  with  the  assent  of  the  con- 
ductor. 

On  the  other  hand  the  defendants  contend,  that  as 
respects  the  plaintiff"  and  the  workmen  of  the  con- 
tractors, they  were  not  carried  with  the  consent  of  the  de- 
fendants, nor  were  the  defendants,  under  their  contract 
with  the  contractors,  bound  to  furnish  cars  for  the  con- 
veyance of  persons,  but  only  for  the  distribution  of  ma- 
terials. 

It  will  be  observed  that  the  words  "  for  reward  to  de- 
fendants "  do  not  appear  in  the  declaration,  and  therefore 
the  defendants  appear  to  traverse  what  is  not  alleged.  This 
arose  from  the  allegation  being  struck  out  at  the  trial. 
The  defendants  declined  to  alter  their  plea,  and  on  the 
argument  we  were  told  that  cross  demurrers  were  filed, 
but  these  demurrers  are  not  entered  on  the  record,  and  we 
give  no  judgment  on  them. 

This  is  not  an  action  brought  by  a  stranger,  uncon- 
nected with  the  train,  but  is  by  a  person  actually 
riding  on  the  train,  and  the  question  is,  whether 
the  defendants  can  be  held  responsible  for  the  injury  to  the 
plaintiff*  in  consequence  of  their  servant,  the  conductor 
permitting  him  to  ride  on  the  car,  which  permission  was 
granted  without  the  krowledge,  and  without  any  instruc- 
tions from  the  defendants. 

By  the  terms  of  the  contract  they  were  bound  to  furnish  a 
locomotive  and  cars  for  the  transport  of  materials  for  laying 
the  track,  but  they  were  under  no  obligation  to  transport 
workmen ;  on  the  contrary  it  is  provided  in  the  general 
clauses  of  the  specification  attached  to  the  contract,  which 
was  in  evidence  at  the  trial,  clause  20,  as  follows  :  The 
contractor  shall  be  bound  to  furnish  proper  huts,  or  other 
dwelling  accommodations  for  those  employed  by  him,  unless 
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they  can  be  properly  housed  in  neighbouring  farms  or  vil- 
lages, to  the  satisfaction  of  the  chief  engineer,"  &c.  From 
the  evidence  of  McKenzie  it  is  plain  that  the  contractors 
did  not  consider  that  the  defendants  were  bound  to  trans- 
port their  workmen. 

The  case  of  Torpj  v.  Gramd  Trunk  K  W.  Co.,  20  U.  C. 
E..  446,  was  strongly  relied  upon  by  the  counsel  for  the 
plaintiff,  but  that  case  differs  very  materially  from  the  one 
now  before  us.  It  appeared  that  the  plaintiff  was  employed 
by  a  firm  who  had  a  contract  for  keeping  certain  parts  of 
the  defendants'  railway  in  repair,  and  it  was  admitted  by 
the  demurrer  that  in  preparing  the  work  necessary  for  the 
said  repairs  certain  carriages  and  engines, under  theguidance 
and  management  of  defendants'  servants,  were  used  for  the 
transport  of  materials,  and  conveyance  of  the  workmen  em- 
ployed by  the  contractor,  the  said  workmen  not  being  the 
servants  of  the  defendants,  to  and  from  their  boarding 
house,  and  to  and  from  their  place  of  work,  &c. 

In  giving  judgment  Robinson,  C.  J.,  says,  at  page 
449,  "  The  second  exception  taken  by  the  defendants 
is,  that  the  count  does  not  shew  that  the  plaintiff 
had  any  claim  to  be  carried  by  them  as  a  passenger, 
by  reason  of  any  reward  paid  or  to  be  paid  to  them, 
or  for  any  other  reason,  or  that  he  was  ever  in  the 
cars  with  their  consent.  It  appears  to  ns  that  there 
is  no  good  ground  for  this  exception.  The  statement  is  to 
the  effect,  that  the  plaintiff  being  a  workman  under  a  con- 
tractor employed  by  the  defendants  to  keep  the  railway  in 
repair,  was  a  passenger  in  one  of  the  ti  ains  belonging  to 
the  defendants,  and  managed  by  their  servants,  which  was 
at  the  time  employed  in  carrying  the  workmen  of  such 
contractor  to  and  from  their  work;  and  that  he,  the  plaintiff, 
was  then  going  in  such  train  from  the  place  where  he  was 
working  to  the  place  where  he  boarded.  We  think  we 
must  reasonably  understand  that  the  defendants'  rail- 
way train  was  used  by  their  consent  in  this  service, 
when  it  is  alleo^ed  that  it  was  then  under  the  care  and 
management   of  their  servants,  and  that  the  plaintiff. 


GRAHAM  V.  TORONTO,  GREY,  AND  BRUCE  R.  W.  CO.  549 


being  one  of  the  workmen  of  the  contractor,  was  law- 
fully in  the  train.  Then,  if  so,  does  not  a  consider- 
ation for  carrying  the  plaintiff  sufficiently  appear  ?  We 
think  it  does.  It  is  not  indispensable  that  the  plaintift 
should  have  been  an  ordinary  passenger,  paying  his  fare  out 
of  his  own  pocket,  and  taking  a  ticket.  We  may  presume, 
we  think,  that  if,  as  is  stated,  the  defendants  did  employ 
their  trains  and  servants  in  transporting  the  workmen  of 
the  contractor  to  and  from  their  work,  they  did  it  because 
they  had  made  an  arrangement  to  that  effect  with  the  con- 
tractor, and  that  such  arrangement  was  for  good  considera- 
tion on  their  part ;  that  is,  was  part  of  their  contract." 

It  must  be  remembered  that  the  foregoing  was  on  de- 
murrer, whereas  in  the  present  case  the  defendants,  by  their 
second  plea,  expressly  deny  that  the  cars  and  engines  were 
used  by  and  with  the  defendants'  consent  for  the  transport 
of  materials  and  the  conveyance  of  the  workmen  employed 
by  the  contractors,  and  certainly  there  is  nothing  in  the 
contract  which  rendered  it  obligatory  on  the  defendants  to 
transpoi't  the  workmen. 

The  question  then  comes  tothis,  are  these  defendants  liable 
for  an  injury  sustained  by  the  plaintiff,  while  he  was  being 
carried  on  a  train  belonging  to  the  defendants,  the  plain- 
tiff not  being  carried  under  any  agreement  with  his  master, 
but  simply  permitted  by  the  servant  of  the  defendants  to 
ride  on  the  car,  such  servant  having  no  instructions  to  grant 
such  permission  ?  In  other  words,  can  it  be  said  that  in 
granting  such  permission  the  conductor  was  acting  as  the 
servant  and  agent  of  the  defendants  ? 

By  the  terms  of  the  contract  the  locomotive  and  cars 
were  to  be  used  for  the  purpose  of  transporting  workmen, 
so  there  was  no  such  liability  as  the  Court  assumed  to 
exist  in  Tovpy  v.  Grand  Trunk  B.  W.  Co.  The  engine  had 
completed  its  work  for  the  day,  and  was  on  its  return  to 
Owen  Sound,  when  the  plaintiff  got  on  the  car. 

In  Mitchell  v.  Crassweller,  13  0.  B.  286 — which  was  a  case 
in  which  the  servant  of  defendant  having  finished  his  day's 
work,  which  was  that  of  a  carman,  was  induced  out  of 
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kindness  to  another  fellow-servant  to  drive  him  home, 
without  his  master's  authority,  and  while  thus  engaged  the 
accident  to  the  ]daintifF's  wife  occurred. — Maule,  J.,  in  his 
judgment  at  page  246,  says,  "  The  facts  were  these  : — The 
defendants'  carman  having  finished  his  business,  had  nothing 
further  to  do  but  to  drive  the  horse  to  the  stable.  At  the 
time  of  the  accident,  he  was  not  going  a  roundabout  way  to 
the  stable,  or,  as  one  of  the  cases  expresses  it,  making  a  de- 
tour. He  was  not  engaged  in  the  business  of  his  employers. 
But,  in  violation  of  his  duty,  so  far  from  doing  what  he  was 
employed  to  do,  he  did  something  totally  inconsistent  with 
his  duty,  a  thing  having  no  connection  whatever  with  his 
employers'  service.  The  servant  only  is  liable,  and  not  the 
employers.  All  the  cases  are  reconcilable  with  that.  The 
master  is  liable,  even  though  the  servant  in  the  perform- 
ance of  his  duty,  is  guilty  of  a  deviation  or  a  failure  to  per- 
form it  in  the  strictest  and  most  convenient  manner.  But, 
where  the  servant,  instead  of  doin^  that  which  he  was  em- 
ployed  to  do,  does  something  which  he  is  not  employed  to 
do  at  all,  the  master  cannot  be  said  to  do  it  by  his  servant, 
and  therefore  is  not  responsible  for  the  negligence  of  the 
servant  in  doing  it." 

The  judgment  was  for  the  defendant,  and  even  had  it 
been  the  other  way,  it  would  not  have  been  an  authority 
for  this  plaintiff,  for  the  reason  that  the  person  injured  was 
a  stranger  and  not  a  fellow  passenger  as  in  this  case,'andit 
may  well  be  that  as  the  running  of  this  train  was  under 
the  control  of  the  conductor  in  bringing  the  engine  back 
to  Owen  Sound,  if  any  accident  had  happened  to  a  person 
not  on  the  train,  then  the  defendants  would  be  liable,  as  the 
train  was  under  the  management  of  their  servant,  and  in 
the  discharge  of  his  duty  in  taking  the  engine  home. 

The  case  of  Molfatt  v.  Bateman,  L.  R.  3  P.  C.  115,  is  an 
important  authority  as  respects  cases  of  negligence,  but  in 
my  opinion  does  not  bear  upon  this  case,  for  the  reason  that 
the  plaintiff  therein  was  riding  with  the  defendant  in  a 
carriage  of  the  defendant  at  the  request  of  the  defendant, 
whereas  in  the  present  instance  the  defence  is,  that  the 


GRAQAM  V.  TORONTO,  GREY,  AND  BRUCE  R.  W.  CO.  551 


plaintiff  was  riding  on  the  car  without  the  consent  of  the 
defendant. 

Lygo  V.  Neiuhold,  9  Ex.  302,  was  chiefly  relied  on  by 
the  counsel  for  the  defendants,  and  although  Mr.  Harrison 
attempted  to  distinguish  it,  it  appears  to  be  a  strong 
authority  in  their  favour.  The  plaintiff  had  engaged  the 
defendant  to  carry  her  furniture  from  her  home.  The  de- 
fendant sent  his  servant  with  a  horse  and  cart  to  convey  the 
goods,  but  did  not  go  himself  The  plaintiff  asked  the  ser- 
vant's permission  to  ride  in  the  cart,  to  which  he  assented. 
On  the  road  the  plaintifl"  expressed  her  fears  that  the  cart 
was  not  safe,  but  the  defendant's  servant  having  examined 
the  cart,  and  having  done  some  repairs  to  it,  and  having 
expressed  his  opinion  that  all  was  right,  the  plaintiff  re- 
mained in  the  cart,  and  they  proceeded.  Shortly  after- 
wards the  cart  broke  down,  the  plaintiff  was  thrown  out, 
and  her  leg  was  fractured.  In  giving  judgment.  Pollock,  C. 
B.,  at  page  306,  says,  after  referring  to  the  case  of  Lynch  v; 
Nurdin,  11  M.  &  W.  113,  "  On  the  present  occasion,  the 
plaintiff  brought  this  accident  wholly  upon  herself  *  * 
She  got  up  into  the  defendant's  cart  without  any  right  to 
do  so.  She  ought  to  have  known  that  she  had  no  author- 
ity to  do  that,  and  she  must,  therefore,  take  the  conse- 
quences of  her  own  culpable  conduct." 

Suppose  in  the  present  case  McKenzie,  the  contractor, 
had  himself  got  on  the  car  and  been  injured,  could  it  be 
said  that  he  would  have  had  any  cause  of  action  ?  And  his 
workmen  getting  on  the  car  by  his  authority  can  have  na 
better  right  than  he  would  have  had. 

^Vhen  it  is  borne  in  mind  that  the  railway  had  not  been 
finished,  and  that  the  defendants  had  not  accepted  it,  nor 
had  any  control  over  it,  I  think  we  should  require  evidence 
of  their  actual  assent,  as  was  assumed  in  the  case  of  Tofpy 
V.  Grand  Trunk  R.  W.  Co.,  before  we  could  hold  them 
liable  as  carriers  of  passengers  on  a  train  employed  solely 
for  the  purpose  of  distributing  materials  for  the  track. 

Hagarty,  C.  J. — I  agree  that  the  defendants  are  not 
liable.    I  cannot  understand  how  on  this  evidence  the  de- 
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fendants  can  have  any  liability  forced  on  them  as  carriers 
of  passengers.  The  plaintiff  and  his  fellow  workmen 
choose  for  their  own  convenience,  and  in  no  way  as  a  part 
of  any  bargain,  express  or  implied,  with  the  defendants,  to 
sit  or  stand  on  an  open  platform  carriage,  on  a  railway. 
The  risk  thus  taken  by  them,  standing  on  an  open  unpro- 
tected surface,  was  far  greater  than  it  would  have  been  had 
they  been  in  any  passenger  carriage,  in  the  case  of  a  sud- 
den check  or  collision.  The  fact  that  the  defendants* 
engine  driver  or  conductor  allowed  them  to  get  on  the 
platform,  does  not,  in  my  view,  alter  the  case. 

I  cannot  distinguish  it  from  the  case  of  a  cart  sent  by 
its  owner  under  his  servant's  care  to  haul  bricks  or  lumber 
to  a  house  he  is  building.  A  workman,  either  with  the 
driver's  assent,  or  without  any  objections  from  him,  gets  up 
on  the  cart.  It  breaks  down,  or  by  careless  driving  runs 
against  another  vehicle,  or  a  lamp  post,  and  the  workman 
is  injured.  I  cannot  understand  by  what  process  of  reason- 
ing the  owner  can  in  such  a  case  be  held  to  incur  any 
liability  to  the  person  injured.  Nor,  in  my  opinion,  would 
the  fact  that  the  owner  was  aware  that  the  driver  of  his 
cart  often  let  a  friend  or  a  person  doing  work  at  his  house 
drive  in  the  cart,  make  any  difference. 

If  the  owner  in  such  a  case  be  liable,  the  step  would  be 
very  short  to  making  the  owner  of  a  vehicle  liable  to  any 
street  boy,  who,  even  with  the  drivers  knowledge,  should 
be  holding  on  behind.  The  law  ought  to  stand  on  some 
intelligible  footing  in  these  cases,  and  men  should  not  be 
held  liable  except  on  s:,me  clear  principle. 

lb  never  could,  I  think,  be  in  the  reasonable  contempla- 
tion of  these  defendants,  that  they  were  incurring  any 
liability  as  carriers  of  passengers,  or  that  they  should  have 
to  provide  against  contingencies  that  might  affect  them  in 
that  character.  They  simply  provided  a  construction  train 
to  carry  materials;  and  it  was  simply  with  reference  to  the 
due  carriage  thereof,  that  the  law  makes  them  expressly 
or  impliedly  contracting. 

My  brother  Gait  has  pointed  out  the  difference  between 
this  and  a  case  in  which  their  construction  train  had 
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injured  the  person  or  property  of  a  person  on,  or  crossing 
the  track. 

G WYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  (a). 


Jaffrey  v.  The  Toronto,  Grey,  and  Bruce  Railway 
Company. 

R.  W.  Co. — Injury  by  fire — Contributory  negligence — 14  Geo.  111.  ch.  78. 

Although  a  railway  company  are  not  responsible  for  the  emission  of 
sparks,  &c.,  from  their  engines  where  all  known  and  reasonable  pre- 
cautions are  taken  to  prevent  it,  yet  they  must  keep  the  track  reason- 
ably clear  from  combustible  matter,  &c.,  likely  to  be  thus  set  on  fire. 

In  an  action  against  defendants  for  negligently  allowing  combustible 
matter,  brush,  &c.,  to  be  on  their  track,  whereby  a  fire  was  caused  upon 
it  from  defendants'  engines  and  spiead  to  plaintiff's  land,  &c.,  the 
evidence  shewed  that  the  track  was  in  such  a  state,  but  it  did  not  clearly 
appear  how  the  fire  originated,  or  that  the  state  of  the  track  caused 
the  injury  to  plaintiff's  land.  The  jury  having  found  for  the  plaintiff, 
and  the  learned  Judge  who  tried  the  case  being  dissatisfied  with  the 
verdict,  a  new  trial  was  granted  with  costs  to  abide  the  event. 

It  was  objected  that  the  plaintiff's  land  being  also  much  covered  with 
dry  brush  wood,  &c.,  he  was  guilty  of  contributory  negligence: 
Held,  however,  that  he  was  not  bound,  as  a  matter  of  law,  to  keep  or 
manage  his  land  in  any  particular  manner,  because  the  railway  ran 
close  to  or  along  it,  or  to  keep  his  land  more  clean,  or  to  remove  brush 
v?ood,  &c.,  with  greater  expedition  in  anticipation  of  the  possible 
occurrence  of  firr  on  the  railway  track  ;  but  that  the  jury  might  pro- 
perly be  told  that  he  was  bound  to  keep  his  property  in  a  reasonably, 
careful  way. 

Quare,  as  to  the  application  of  14  Geo.  111.  ch.  78,  in  defendants' 
favor. 

The  third  count  of  the  declaration,  which  is  alone  in 
question,  charged  that  the  defendants  had  negligently,  &c., 
dry  wood,  grass,  leaves  and  other  combustible  substances 
on  the  sides  of  their  track,  on  which  from  time  to  time  hot 
cinders  and  fire,  as  the  defendants  knew,  fell  from  their  en- 
gines, &c.,  and  which  took  fire  from  the  cinders  and  fire 
from  the  engines,  and  for  want  of  due  care  in  preventing 
the  same  from  spreading,  &c.,  the  fire  extended  into  the 
plaintiff's  adjoining  land,  &c. 

(a)  See  also  Shearman  v.  Toronto,  Grey,  and  Bruce  K.  W.  Co.,  H, 
T.,  37  Vic,  not  yet  reported. 
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Plea  :  Not  guilty,  by  Stat.,  Consol.  Stat.  C.  ch.  66,  sec  83. 
Issue. 

The  cause  was  tried  before  Morrison,  J.,  and  a  jury,  at 
Brampton,  at  the  Fall  Assizes  of  1873. 

From  the  evidence  it  appeared  that  the  track  was  not 
kept  reasonably  clear  from  combustible  matter,  brush,  &c. ; 
but  it  did  not  clearly  appear  how  the  fire  originated,  or 
that  as  a  necessary  consequence  the  state  of  the  track 
caused  the  injury  to  the  plaintiff's  land.  ' 

Evidence  was  given  that  the  plaintiff's  land,  adjoining 
the  track,  was  also  very  much  covered  with  dry  combus- 
tible matter,  brush,  &c. 

It  was  objected  that  the  state  of  the  plaintiff's  land 
shewed  contributory  negligence  on  his  part,  and  that  there 
was  no  evidence  of  any  neglect  on  the  defendants'  part. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  on  these 
objections. 

The  jury  were  asked  to  find  where  the  fir 3  originated, 
and  they  said  that  it  was  on  the  railway  track,  from  the 
locomotive,  and  they  found  for  the  plaintiff  on  the  third 
count,  with  $650  damages. 

In  this  term  Laslt  obtained  a  rule  on  the  leave  reserved, 
or  for  a  new  trial  on  the  law,  evidence,  and  weight  of  evi- 
dence. 

In  Michaelmas  term  Harrison,  Q.C.,  shewed  cause.  The 
evidence  clearly  shewed  that  the  fire  arose  from  the  sparks, 
burninsf  cinders,  &c.,  from  the  eno^ine  io^nitino^  the  combus- 
tible  matter  on  the  track,,  and  from  thence  spreading  to  the 
plaintiff's  land.  There  was  clearl};  evidence  of  negligence 
on  the  defendants'  p?vrt,  and  which  was  the  immediate 
cause  of  the  injury  to  the  plaintiff.  The  case  of  Smith  v. 
London  and  South  Western  R.  W.  Co.,  L.  R.  5  C.  P.  98, 
and  in  appeal  L.  R.  6  G.  P.  14,  is  very  similar  to  the  present, 
and  there  the  defendants  were  held  liable.  See  also  Pig  got 
V.  Eastern  Counties  R.  W.  Co.,  3  C.  B.  229. 

The  defendants  here  contended  that  .the  fact  of  the  plain- 
tift"'s  land  being  in  the  same  condition  as  the  defendants' 
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was  evidence  of  contributory  negligence,  but  in  Vaughan 
V.  Taff  Vale  R.  W.  Co.,  3  H.  &  N.  743,  it  was  expressly  de- 
cided that  it  was  no  defence  that  the  plaintiff  had  allowed 
his  wood  to  become  peculiarly  liable  to  take  fire,  by  neglect- 
ing to  clean  awa}^  the  dry  grass  and  dead  sticks  on  it;  and  at 
page  750,  Martin,  B.  says,  "It  would  reo^uire  a  strong  author- 
ity to  convince  me,  that  because  a  railway  runs  along  my 
land  I  am  bound  to  keep  it  in  a  particular  state."  See  also 
Watson  V.  Northern  R.  W.  Co.,  24  U.  C.  Fv.  98;  Aldridge 
V.  Great  Western  R.  W.  Co.,  3  M.  &  G.  515  ;  Cook  v.  Cham- 
plain  Transportation  Co.,  1  Denio  N.  Y.  91 ;  Fero  v.  Buf- 
falo and  Staie  Line  R.  W.  Co.,  22  N.  Y.  209.  It  was  also 
contended  that  as  there  was  no  evidence  to  shew  that  the 
engine  was  improperly  constructed,  or  had  been  negligently 
or  improperly  worked,  the  defendants  were  not  responsible 
for  the  damages  sustained,  and  therefore  there  was  no 
evidence  of  negligence  to  go  to  the  jury,  and  Vaughan 
V.  Taff  Vale  R.  W.  Co.,  3  H.  &  N.  743,  as  corrected  in 
Appeal,  5  H.  &  N.  679,  is  relied  on,  but  the  rule  there 
laid  down  does  not  apply  where  the  defendants  have  acted 
negligently,  and  so  caused  the  damage:  Freemantle  v. 
London  and  North  Western  R.  W.  Co.,  10  C.  B.  N.  S  ;  and 
the  fact  of  the  rubbish  being  left  on  the  track  is  evidence  of 
negligence :  Smith  v.  London  and  South  Western  R.  W, 
Co.,  before  referred  to. 

Lash,  contra.  There  is  no  evidence  of  negligence  on  the 
part  of  the  defendants.  No  one  saw  the  sparks  fall  from 
the  engine,  and  the  fire  was  not  discovered  until  twenty 
minutes  after  the  engine  had  passed,  and  then,  while  the 
plaintiff's  land  was  all  ablaze,  only  six  feet  of  the  defendants 
land  was  on  fire.  It  is  quite  consistent  with  the  evidence 
that  the  fire  started  on  the  plaintiff's  land.  It  must,  how- 
ever, be  shewn  that  the  engine  was  improperly  constructed, 
or  had  been  negligently  or  improperly  worked:  Vaughan  v. 
Taff  Vale  R.  W.  Co.,  3  H.  &  N.  743,  in  appeal,  5  H.  &;  N. 
679  ;  for  otherwise  there  can  be  no  negligence  in  the 
defendants.  The  fact,  also,  of  the  plaintifi"s  land  being  in 
as  bad  a  state  as  the  defendants'  is  such  evidence  of  con- 


556  COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


tributory  negligence  as  would  prevent  the  plaintiff  recover- 
ing. Ohio  and  Mississippi  R.  W.  Co.  v.  Shanefelt,  47 
111.  497,  is  directly  in  point,  and  decides  that  land 
owners  contiguous  to  railroads  are  as  much  bound  in  law 
to  keep  their  lands  free  from  accumulation  of  dry  grass  and 
weeds,  &c.,  as  railroad  companies  are  ;  so  where  a  fire  is 
ignited  on  the  company's  right  of  way,  and  is  communicated 
to  fields  adjoining,  the  negligence  of  such  owner  will  be 
held  to  have  contributed  to  the  loss.  Moreover  the  fire 
beinof  accidental,  ori<xinatino:  on  the  defendants'  own  land, 
they  are  protected  under  14  Geo.  III.  ch.  78  sec.  86,  and 
therefore  are  not  liable:  G-aston  v.  Wald.l^  U.  C.  R.  586; 
McGallum  v.  Grand  Trunk  K  W,  Co.  31  U.  C.  R.  527; 
Filliter  v.  Phippard,  11  Q.  B.  347.  There  was  no  evidence 
to  go  to  the  jury,  and  a  nonsuit  should  be  entered  :  Camp- 
hell  V.  Hill,  22  C.  P.  526. 

Hagarty,  C.  J. — In  Okio  and  Mississippi  R.  W.  Co.  v. 
Shamfelt,  47111.  497,  the  Supreme  Court  of  Illinois,(1868), 
held  it  was  equally  the  duty  of  a  railway  company  and  an 
adjoining  proprietor  to  use  proper  precautions  as  to  keep- 
ing their  land,  &c.,  in  such  a  state,  as  to  the  accumulation 
of  combustible  matter,  so  as  not  to  be  dangerous  to  their 
neighbours ;  and  a  fire  oriofinatinof  on  the  railroad  track 
and  communicating  to  fields  adjoining,  the  negligence  of 
the  owner  of  the  fields,  in  that  respect,  was  held  to  be  con- 
tribu  tory  to  the  loss. 

The  Chief  Justice  dissented,  remarking  that  there  was 
but  slight  analogy  between  their  relative  duties  ;  and  that 
a  much  higher  degree  of  care  was  required  from  the  rail- 
way company,  as  they  exercised  a  hazardous  calling ;  and 
that  to  say  that  the  plaintiff"  was  equally  negligent  by 
allowing  his  fields  to  go  to  fallow,  and  to  protect  himself 
against  a  railroad  he  must  change  his  system  of  hus- 
bandry, was  going  further  than  the  law  required. 

Cooh  V.  Champlain  Transportation  Co.,  1  Denio  N.  Y 
91,  (1845),  merely  decides  that  a  plaintiff*  placing  buildings, 
&c.,  on  his  own  land  close  to  a  railway  track  or  steamboat 
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landing,  did  not  prevent  his  claiming  damages  for  injury 
to  tiiem  caused  by  negligence. 

In  Fevo  v.  Buffalo  and  State  Line  R.  W.  Co.,  22  N.  Y. 
209,  (1860),  the  plaintiff's  building  was  near  the  track, 
and  the  sparks  from  the  engine  were  blown  against  the 
house,  and  a  door  being  open,  the  sparks  blew  in  and  set 
fire  to  some  shavings.  The  Court  held  that  the  plaintiff 
was  not  chargeable  with  any  duty  in  respect  of  closing  the 
door,  and  that  it  was  diihcult  to  hold  that  one  can  be 
guilty  of  negligence  while  in  the  lawful  use  of  his  own 
property,  or  his  own  premises. 

The  Court  considered  the  Judge's  charge  right,  where  he 
told  the  jury  that  the  plaintiff  was  bound  to  use  such  care 
in  protecting  his  premises  as  a  man  of  ordinary  prudence 
would  have  employed  under  the  circumstances,  and  if 
through  his  neglect  or  that  of  his  servants  his  house  v>^as 
consumed,  or  if  such  neglect  on  his  part  concurred  with 
negligence  on  the  part  of  defendant  in  producing  the 
result,  the  plaintiff  could  not  recover;  and  whether  leaving 
open  the  door  constituted  such  negligence  was  left  as  a 
question  of  fact  to  be  determined  by  the  jury. 

There  does  not  seem  to  be  much  English  authority  on 
the  point. 

In  Vaughan  v.  Taff  Vale  R.  W.  Co.,  3  H.  &  N.  743, 
sparks  from  the  locomotive  had  set  fire  to  the  plaintiff's 
adjoining  wood,  where  there  was  an  accumulation  of  dry 
inflammable  grass.  Bramwell  B.  was  asked  to  leave  it  to 
the  jury,  whether  the  plaintiff  had  not  been  guilty  of 
negligence  in  permitting  the  wood  to  be  left  in  a  com- 
bustible state,  by  not  properly  clearing  it.  This  he  refused 
to  do,  saying  there  was  no  duty  on  the  part  of  the  plaintiff 
to  keep  his  wood  in  any  particular  state.  This  was  com- 
plained of  in  the  ensuing  term.  Martin,  B.,  at  page  750, 
says,  "  It  would  require  a  strong  authority  to  convince  me 
that  because  a  railroad  runs  along  my  land  I  am  bound 
to  keep  it  in  a  particular  state." 

Bramwell  B.,  in  giving  the  judgment  of  the  Court, 
at  page  752,  notices  this  objection,  and  says,  "  We  are  of 
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opinion  this  objection  fails.  The  plaintiff  used  his  land 
in  a  natural  and  proper  way,  for  the  purposes  for  which  it 
was  fit.  The  defendants  come  to  it,  he  being  pas:sive,  and 
do  it  a  mischief." 

It  was  further  objected  that  the  defendants  were  pro- 
tected by  14  Geo.  III.  ch.  78,  the  fire  having  originated  on 
their  own  land.  He  says  at  page  751,  "  We  are  of  o[)inion 
that  the  statute  does  not  apply  where  the  fire  originates 
in  the  use  of  a  dangerous  instrument,  knowingly  used 
by  the  owner  of  the  land  in  which  the  fire  breaks  out." 

This  case  was  reversed  in  Error  5  H.  &  N.  079,  on  the 
broad  ground  that  a  railway  company  authorized  to  use 
locomotive  engines,  using  every  precaution  in  their  power, 
and  adopting  ever}^  means  which  science  can  suggest  to 
prevent  injury  from  fire,  are  not  responsible  for  sparks 
from  the  engine. 

The  other  points  are  not  decided,  and  the  case  was  after- 
wards compromised. 

This  decision  was  approved  by  the  House  of  Lords, 
(though  expressly  challenged),  in  Hammersmith  c&c,  R.  . 
Co.  V.  Brand,  L.  R.  4.  H.  L.  171. 

In  Aldridge  v.  Great  Western  E.  W.  Co,,  3,  M.  &  G.  515, 
the  defendants  were  sued  for  sparks  setting  fire  to  the  plain- 
tifi"'s  stack  of  beans.  Certain  facts  were  stated  as  a 
special  case.  Tindal,  G.  J.,  at  page  519  says,  "How  are 
we  to  say  whether  the  farmer,  in  setting  his  stack  where 
it  was  placed,  or  the  company,  have  been  the  more 
negligent.  That  is  a  question  of  fact  for  the  jury  and 
not  of  law."    No  judgment  was  given. 

In  addition  to  what  is  said  by  Bramwell,  B.,  as  to  the 
spreading  of  fire  under  the  14  Geo.  HI.  ch.  78,  the  Court 
of  Queen's  Bench  in  Fillitery.  Phippard,  11  Q.B.  347,  held 
that  the  statute  does  not  apply  where  the  fire  is  pro- 
duced by  negligence,  nor  where  it  is  lighted  intentionally, 
and  mischief  happens  to  result. 

In  Viscount  Canterbury  v.  Attorney -General,  1  Phillips 
306,  Lord  Lyndhurst,  C,  discusses  the  effect  of  the  statute, 
but  decided  the  case  on  other  grounds. 
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Gaston  v.  Walcl,  18  U.  C.  R.  586,  seems  to  favour 
the  defendants'  contention. 

In  Mc  Callum  v.  Grand  Trunk  R.  W.  Co.,  in  appeal,  31 
U.  C.  E,.  527,  the  case  did  not  turn  on  the  statute,  but  its 
effect  is  noticed  in  two  of  the  judgments,  and  it  is  sug- 
gested that  such  a  fire  as  arises  on  a  railway  track,  like  as 
in  the  case  before  us,  may  not  be  considered  an  accidental 
fire. 

We  must  be  considered  here  as  not  deciding  this  question 
of  the  statute  on  this  motion.  It  was  not  raised  at  the 
trial,  and  was  started  for  the  first  time  by  Mr.  Lash  in 
answer  to  Mr.  Harrison,  in  shewing  cause. 

As  there  must  be  another  trial  the  point  can  be  raised 
and  finally  disposed  of.  It  has  never  been  argued  on  the 
plaintiff's  part,  and  requires  a  very  full  consideration. 

The  only  ground  on  which  the  verdict  could  be  sup- 
ported was  the  alleged  neglect  of  the  defendants,  in 
keeping  their  track  reasonably  clear  of  combustible  matter. 

The  cases  shew  that,  although  the  railway  company  are 
not  responsible  for  the  emission  of  sparks  where  all  known 
and  reasonable  precautions  are  taken  to  prevent  it,  yet 
they  must  keep  their  track  reasonably  clear  of  igneous 
matter  likely  to  be  set  on  fire  by  their  own  engines. 
Smith  V.  London  and  Korth  Western  B.  W.  Co.  L.  E,.  6, 
C.  P.  14,  may  be  cited  in  addition  to  those  already  men- 
tioned. 

The  evidence  in  the  case  before  us  is  most  unsatisfactory 
to  establish  any  neglect  on  the  defendants'  part.  There 
was  evidence  on  the  plain tifi''s  part  that  the  track  was  not 
kept  reasonably  clear.  But  the  weak  part  of  his  case  was 
as  to  the  origin  of  the  fire,  and  it  is  extremely  difiicult  to 
see  how  the  state  of  the  track  caused  the  injury  to  the 
plaintiff. 

It  was  said  that  the  fire  w^as  first  seen  a  little  inside  the 
track,  a  few  feet  inside  the  fence,  in  an  old  stump.  The 
difficulty  is  to  see  how  it  can  be  said  to  have  been  caused 
by  any  particular  state  in  which  the  track  was  kept. 

The  learned  judge  who  tried  the  case^  is  much  dis- 
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satisfied  with  the  verdict,  and  we  think  there  must  be  a 
new  trial,  with  costs  to  abide  the  event. 

As  to  contributor}'  negligence,  we  do  not  think  we  can 
hold  that  the  plaintiff  is  bound  to  keep  or  manage  his 
land  in  any  particular  manner,  because  a  railway  runs 
close  to  or  along  it,  or  that,  as  a  matter  of  law,  he  is  bound 
to  keep  his  land  cleaner,  or  to  move  brushwood,  &;c.,  with 
greater  expedition,  &c.,  in  anticipation  of  the  possible 
occurrence  of  fire  on  the  railway  track. 

He  can  only  recover  on  proof  of  damage  arising  from 
the  defendants'  neglect.  We  cannot  say  that  because 
they  were  negligent,  and  in  consequence  thereof  the  fire 
ran  along  the  track  into  the  plaintiff's  land,  that  there  is 
any  principle  of  law  which  prevents  his  recovering,  because 
there  was  brush  or  dry  ftillen  timber  lying  on  his  land. 

The  jury  may  properly  be  told  that  every  man  should 
keep  his  property  and  premises  in  a  reasonably  careful 
way,  and  be  told  the  usual  principles  that  govern  as  to 
contributory  negligence ;  and  that  by  the  law  of  the  land, 
these  defendants  are  permitted  to  run  these  engines 
through  the  country  without  being  responsible  for  acci- 
dental fire  from  the  emission  of  sparks,  unless  such  fire 
proceed  from  their  neglect  of  some  proper  precaution,or  from 
omission  to  avail  themselves  of  all  known  scientific  ap- 
pliances reasonably  available  to  prevent  damage  (a). 

Galt  J.  concurred. 

GwYNNE  J.  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  for  new  trial. 


(a)  See  Holmes  v.  Midland  R.  W.  Co.,  Q.  B.  T.  T.,  1874^  not  yet 
reported. 
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Williams  v.  Grey. 

Distress  on  goods  of  a  stranger — Purchase  of  by  landlord — Production  of 
document — Secondary  evidence — Proof  of  search. 

In  January,  1872,  the  plaintiff,  a  musical  instrument  maker  at  Toronto, 
rented  a  piano  to  one  J.,  at  Woodstock,  at  §6  per  month,  with  the 
ri;^ht  of  purchase,  the  rent  to  go  towards  payment  of  purchase  money, 
which  was  fixed  at  $4rO  ;  and  several  months  afterwards,  when  J.  had 
paid  three  months'  rent,  a  written  contract  was  signed  by  J.  The 
defendant,  J.'s  landlord,  having  caused  the  piano  to  be  distrained  for 
rent  in  arrear,  it  was  sold  by  the  bailiff  for  ii>7.),  the  defendant  being  the 
purchaser,  and  the  defendant  afterwaids  allowed  J.  §125  extra  iu 
settlement  with  him,  making  $200  in  all.  In  September  or  October 
following  the  plaintiff's  agent,  in  passing  through  Woodstock,  heard  of 
the  sale,  and  telegraphed  to  the  plaiatiff  to  send  up  the  contract,  which 
on  the  same  day  the  plaintiff  mailed  to  him  at  Woodstock,,  but  it  never 
reache^l  him.  Search  was  made  at  the  post  office  and  at  the  hotel 
wheie  he  was  staying,  and  also  at  the  plaintiff's  place  at  Toronto.  A 
witness  from  the  post-office  stated  that  unless  reiristered  they  could  not 
tell  if  any  letter  had  come  for  the  plaintiff,  and  that  letters  after  being 
advertised  were  sent,  two  months  after  their  receipt,  to  the  dead  letter 
office  at  Ottawa,  but  v.hat  was  done  with  them  there  was  not  shewn. 

Held,  that  the  evidence  sufficiently  shewed  the  piano  to  be  the  plaintiff's 
property,  and  that  he  was  entitled  to  maintain  trover  for  it  against 
defendant. 

Held^  also,  that  the  sale  to  the  defendant  passed  nothing,  for  as  landlord 
he  could  not  himself  purchase  goods  sold  by  his  bailiff  under  2  W.  & 
M.  sess.  1,  ch.  5,  sec.  2  ;  and  although  as  between  J.  and  defendant 
the  defendant's  claim  might  be  complete  by  the  subsequent  arrange- 
ment with  J,,  yet  the  plaintiff,  (the  owner),  was  not  bound  by  it. 

Htld,  also,  that  defendant  could  not  set  up  a  lien  for  the  rent  as  against 
the  plaintiff,  for  the  distress  was  at  an  end,  and  the  goods  in  no  way  in 
the  custody  of  the  law. 

Htld.  also,  that  secondary  evidence  of  the  contract  was  properly  admitted, 
without  proof  of  a  search  at  the  dead  letter  office. 

SembLe,  however,  that  the  plaintiff  was  not  bound  to  produce  the  contract, 
for  his  title  to  the  piano,  which  he  h;id  not  acquired  by  the  contract, 
was  alone  in  issue  ;  and  moreover,  the  plaintiff's  original  bailment  to 
J.  being  by  verbal  bargain,  it  was  for  defendant  to  shew  that  a  different 
disposition  was  afterwards  made. 

Declaration.    First  count :  trover. 

Second  count :  that  one  H.  Johnston  was  the  defendant's 
tenant,  and  the  defendant  distrained  the  goods  of  the 
plaintiff  on  the  premises  for  arrears  of  rent,  and  sold  them, 
but  not  for  the  best  price,  contrary  to  the  statute  ;  whereas 
if  they  had  been  sold  for  the  best  price  they  would  have 
produced  a  larger  sum  than  the  arrears,  and  a  large  surplus 
•would  have  remained  for  the  plaintiff. 
71 — VOL.  XXIII  CP. 
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Pleas.  To  the  first  count :  not  guilty  ;  not  yjossessed  ;  and 
setting  out  a  demise  to  Johnston,  a  distress  and  sale,  quos 
sunt  eadem,  &c. 

To  the  second  count :  not  guilty ;  not]  possessed ;  and 
that  the  goods  were  sold  for  the  best  price ;  and  a  further 
plea  that  there  was  a  surplus  after  the  sale,  which  the 
defendant  paid  to  Johnston  as  the  plaintiff's  agent,  and 
which  was  received  in  satisfaction,  &c. 

Issue. 

The  cause  was  tried  before  Gwynne,  J.,  and  a  jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1873. 

It  was  proved  that  Johnston  was  the  defendant's  tenant, 
and  under  a  warrant,  dated  26th  June,  1872,  the  defendant 
distrained  for  rent  in  arrear ;  and  after  several  adjourn- 
ments a  piano,  the  subject  of  this  action,  claimed  by  the 
plaintiff,  was  sold  by  the  bailiff,  and  the  defendant,  the 
landlord,  became  the  purchaser. 

The  plaintiff  was  a  musical  instrument  maker  in  Toronto. 
One  Wright,  the  plaintiff's  agent,  swore  that  in  January, 
1872,  he  rented  the  piano  to  Johnston,  at  §6  per 
month,  and  the  price  fixed  was  §450,  the  rent  going 
towards  the  purchase  money.  A  contract  used  by  the 
plaintift'  on  the  hire  of  pianos,  v/ith  the  provision  as  to 
future  purchase  at  a  fixed  price,  was  drawn  up,  but  was 
not  signed  by  Johnston  for  several  months  after  he  received 
the  piano,  and  at  the  time  of  signing  he  paid  three  months' 
rent. 

This  contract  was  mislaid,  and  it  was  insisted  that  it 
must  be  produced. 

An  entry  was  made  in  the  plaintifi''s  book,  as  of  the  6th 
January,  when  the  piano  was  sent. 

Wright,  the  agent,  said  that  in  passing  through  Wood- 
stock, in  September  or  October,  he  heard  that  Johnston 
had  been  sold  out. 

On  October  9th,  1872,  he  telegraphed  to  the  plaintiff,  in 
Toronto,  to  send  up  the  contract. 

On  the  same  day  Alexander,  another  clerk  of  the  plain- 
tiff, swore  he  mailed  it  to  Woodstock,  to  Wright. 
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Wright  swore  he  never  got  it ;  that  he  asked  at  the  post 
office  for  it,  and  also  at  the  hotel  where  he  had  been 
staying. 

A  search  was  proved  to  have  been  made  in  Toronto,  at 
the  plaintiff's  place. 

Wright  was  in  Woodstock  two  days  after  the  day  on 
which  he  telegraphed,  the  9th,  and  the  letter  was  mailed 
in  Toronto  the  same  day,  the  9  th. 

A  witness  from  the  Woodstock  post-oiiice  was  called. 
He  said  they  could  not  tell  if  any  letter  had  come  for 
Wright,  unless  registered  ;  and  that  letters,  after  bein^ 
advertised,  were  sent  to  the  Dead  Letter  office  at  Ottawa 
two  months  after  their  receipt. 

On  this  it  was  still  urged  that  a  search  should  have  been 
made  at  the  Dead  Letter  office.  The  learned  J udge  said  it 
would  seem  that  a  search  there  would  be  important,  but 
he  decided  to  receive  secondary  evidence  of  the  contents, 
subject  to  the  objection. 

It  appeared  that  the  defendant  had  bought  the  piano  at 
the  sale  for  §75,  He  said  tliat  Johnston  afterwards  com- 
plained that  he  had  got  the  piano  too  cheap,  and  the 
defendant  agreed  to  allow,  and  did  allow  him  in  settlement 
$125  extra  for  it,  being  5200  in  all. 

The  defendant  said  that  he  knew  of  no  claim  on  the 
piano  ;  that  after  settling  with  Johnston,  the  latter  said 
he  had  bought  the  piano,  but  that  he  paid  a  rent  which 
was  to  go  towards  the  purchase  money. 

After  the  sale  Wright,  the  plaintiff's  agent,  called  on  the 
defendant  and  demanded  the  piano,  and  agreed  to  pay  him 
the  $75  he  ha  i  bid  for  it,  and  $5  for  his  trouble ;  the 
defendant  refused,  but  ofiered  to  give  it  up  if  the  plaintiff 
paid  him  the  amount  at  which  he  had  settled  with 
Johnston. 

Several  objections  were  taken  besides  that  as  to  the  non- 
production  of  the  contract.  Nothing  turned  on  the  count 
for  selling  too  low,  and  all  turned  on  the  trover  count. 

It  was  urged  that  the  piano  became  the  defendant's 
property  by  the  sale  and  purchase. 


564  COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


The  learned  Judge  was  of  opinion  that  the  landlord  could 
not  himself  become  the  purchaser. 

It  was  then  urged  that,  if  so,  then  the  rent  was  still 
unsatisfied,  and  the  landlord  could  still  hold  the  distress, 
and  had  a  lien  notwithstanding  any  irregularity. 

The  jury  were  told  that  if  they  were  satisfied  the  piano 
was  the  plaintiff's  property,  to  find  for  him  ;  if  not,  to  find 
for  the  defendant :  that  Johnston's  possession  was  primd 
facie  evidence  of  ownership,  and  that  they  must  be  satis- 
fied that  the  evidence  displaced  any  such  presumption. 

Leave  was  reserved  to  move  to  enter  a  nonsuit. 

The  jury  found  for  the  plain tift*,  and  $'200  damages. 

In  Easter  term  M.  C.  Cameron,  Q.  C,  obtained  a  rule 
nisi  on  the  leave  reserved ;  or  for  a  new  trial  on  the  law 
and  evidence,  and  for  the  reception  of  improper  evidence 
as  to  the  contract ;  and  for  misdirection  in  telling  the  jury 
that  the  plaintifi*  was  entitled  to  recover,  and  in  not 
directing  that  the  defendant  could  detain  the  piano  till 
the  rent  was  paid. 

In  .Michaelmas  Term  Patterson,  Q.  C,  shewed  cause. 
The  sale  to  the  landlord  is  clearly  bad,  as  he  cannot-  pur- 
chase goods  distrained  by  his  own  bailiff,  for  the  bailifi* 
is  merely  his  servant,  and  therefore  it  amounts  to  his 
purchasing  from  himself.  King  v.  England,  4  B.  &  S.  782, 
is  in  point.  There  the  landlord,  after  the  goods  had  been 
distrained  and  appraised,  instead  of  selling  them,  took  them 
at  the  condemned  price  in  satisfaction  of  the  rent  and 
charges,  and  it  was  decided  that  there  was  no  sale,  and  that 
the  property  in  the  goods  remained  in  the  tenant.  There 
was  sufiicient  evidence  of  search  p-iven,  and  there  was  no 
necessity  for  sending  to  the  Dead  Letter  office,  as  there  was 
no  reason  to  suppose  the  contract  would  be  found  there. 
In  Taylor  on  Ev.,  6th  ed.,  vol.  i ,  p.  428,  sec.  399,  it  is  stated 
that  to  enable  a  person  to  give  secondary  evidence  of  the 
contents  of  a  written  instrument  he  must  give  some  evi- 
dence that  the  original  existed,  and  he  must  establish  its  loss 
by  proof  that  a  search  has  been  unsuccessfully  made  for  it 
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in  the  place  where  it  was  most  likely  to  be  found;  and  the 
degree  of  diligence  required  depends  on  the  circumstances  of 
each  case.  It  was  not  necessary,  however,  for  the  plaintiff  to 
produce  the  document  at  all,  as  all  that  the  plaintiff  required 
to  prove  was,  that  Johnston  was  not  the  owner,  but  only 
the  lessee,  of  the  piano.  The  plaintiff  did  not  acquire  his 
title  by  the  document,  and  the  terms  of  the  contract  were 
not  in  question.  At  the  time  the  plaintiff  delivered  the 
piano  to  Johnston  there  was  merely  a  verbal  contract,  the 
written  contract  not  being  entered  into  until  some  months 
afterwards,  and  it  was  for  the  defendant  to  shew  that  the 
written  contract  was  different :  Rex  v.  Inhabitants  of  Holy 
Trinity,  Hull,  7  B.  k  C.  611 ;  Tiuyman  v.  Knovjles,  13 
C.  B.  222.  See  also,  Taylor  cn  Ev.,  6th  ed.,  vol.  i.,  p.  409, 
sec.  376,  where  these  cases  are  referred  to. 

M.  C.  Cameron,  Q.  C,  contra.  The  first  point  is  as  to 
the  validity  of  the  sale  to  the  landlord.  King  v. 
England,  4  B.  &  S.  782,  does  not  apply,  as  in  that  case 
it  was  simply  an  arrangement  made  between  the  landlord 
and  the  bailiff,  while  here  there  was  a  public  sale  by  the 
bailiff,  and  the  evidence  shews  that  the  defendant  was  not 
aware  of  there  being  any  claim  against  the  piano,  and  the 
tenant  stated  that  he  had  purchased  it.  The  subsequent 
arrangement,  however,  made  between  the  landlord  and  the 
tenant  vested  the  goods  in  the  defendant:  Jones  v.  Sawkins, 
5  C.  B.  142.  But  even  if  it  should  be  held  that  there  was 
no  sale,  the  defendant  can  hold  the  goods  by  virtue  of  his 
former  pledge,  and  as  he  has  a  lien  trover  will  not  lie. 
The  plaintiff  could  not  give  secondary  evidence  of  the 
agreement,  for  no  search  was  made  in  the  Dead  Letter  office, 
where  it  might  reasonably  be  supposed  to  be,  when  it  could 
not  be  found  in  the  Woodstock  office.  It  was  contended 
by  the  plaintiff  that  there  was  no  necessity  to  ])roduce  the 
document  at  all,  but  as  the  evidence  shewed  that  it  con- 
tained an  agreement  between  the  plaintiff  and  Johnston,  it 
was  necessary  to  produce  the  document,  and  shew  what  the 
terms  of  the  agreement  were.  The  plaintiff,  in  an  action 
against  Johnston,  would  have  been  obliged  to  produce  the 
agreement,  and  therefore  must  do  so  against  the  defendant. 
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Hagarty,  C.  J. — We  see  no  ground  to  interfere  on  the 
merits,  as  we  think  the  jury  were  warranted  in  finding  for 
the  plaintiff. 

Two  questions  remain  to  be  settled  :  the  admission  of 
secondary  evidence ;  and,  secondly,  whether  the  property 
passed  to  the  landlord,  or  whether  he  retained  a  lien  on  it. 

On  the  first  point  the  objection  seems  to  resolve  itself 
into  this  :  should  a  search  have  been  made  at  the  Dead 
Letter  ofiice  ? 

No  evidence  was  given  as  to  what  would  be  done  with 
letters  sent  to  that  department  some  ten  months  before  the 
trial. 

If  we  know  anything  about  that  department,  it  is,  that 
letters  are  there  opened  and  returned  to  the  writers.  If 
this  has  been  done,  then  the  plaintiff  would  have  received 
it  back  in  Toronto,  and  search  was  made  there.  If,  on  the 
other  hand,  letters  after  a  certain  time  are  destroyed,  there 
would  be  little  use  in  searchinof.  The  defendant  o^ave  no 
evidence  from  which  we  could  infer  that  a  search  in  Ottawa 
would  have  been  of  any  use. 

As  the  learned  Judge  admitted  the  secondary  evidence, 
I  am  not  prepared  to  hold  that  he  was  v/rong.  Generally 
speaking,  it  is  for  the  Judge  at  the  trial  to  be  satisfied  of 
the  reasonableness  of  the  search.  As  was  said  by  Parke, 
B.,  in  Alivon  v.  Furnival,  1  C.  M.  &  H.  277,  it  was  his 
province  to  decide  upon  this  question. 

All  that  seems  to  have  struck  the  learned  Judge  here 
was,  whether  the  Dead  Letter  ofiice  should  not  have  been 
searched.  For  reasons  already  noticed,  I  cannot  say  that 
that  amounts  to  a  bar  to  the  use  of  secondary  evidence. 

Qidlter  v.  Jorss,  14  C.  B.  N.  S.  747,  is  an  instructive 
case.  It  adopts  the  rule,  that  if  secondary  evidence  had 
been  improperly  received,  it  would  amount  to  misdirection. 
The  contract  in  that  case  was  taken  from  the  defendant 
with  other  papers  at  New  York  by  the  customs  authorities 
during  the  Civil  War.  Ultimately  all  his  other  papers  were 
restored  to  him  except  the  contract,  which,  it  was  sug- 
gested, had  reference  to  the  supply  of  goods  for  blockade 
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runners.  The  defendant  proved  he  repeatedly  applied  at 
New  York  for  this  document,  but  was  told  it  had  been  sent 
to  Washington.  No  search  was  made  at  Washington.  It 
was  objected  that  such  search  was  necessary.  Williams,  J.^ 
ruled  it  was  not  necessary,  and  allowed  secondary  evidence. 

Next  term  Erie,  C.  J.,  Wilies,  and  Byles,  J  J.,  held  he  was 
right.  Sir  William  Erie  said  :  "  The  nature  of  the  document 
makes  it  very  unlikely  that  it  would  be  given  up  :  and  it 
may  be  that  the  learned  Judge  was  fully  justified  in  con- 
cluding that  Jorss  had  no  better  chance  of  getting  it  if  he 
had  gone  to  Washington  than  he  had  by  remaining  in 
New  York:  and  unless  I  felt  perfectly  clear  that  the  learned 
Judge  was  vn'ong  in  receiving  secondary  evidence,  I  could 
not  consent  to  a  new  trial.  Upon  the  whole  I  think  he 
was  right"    So  thought  the  other  Judges. 

Now  in  the  present  case,  I  think  my  brother  Gwynne 
mififht,  in  Sir  William  Erie's  words,  have  thouo^ht  that  the 
plaintiff  here  had  no  better  chance  of  getting  the  document 
at  Ottawa,  than  in  Toronto  or  Woodstock. 

I  think  the  objection  fails  on  this  point. 

I  do  not  feel  at  all  clear  that  it  was  absolutely  necessary 
to  produce  the  writing.  The  question  was,  who  owned  the 
piano  ?  The  plaintiff  did  not  acquire  his  title  by  the 
writing,  and  the  terms  of  the  contract  with  the  third 
person,  Johnston,  were  not  in  issue,  unless  to  shew,  (If  they 
could  shew,)  that  Johnston  had  acquired  the  right  of 
property. 

For  several  months  he  had  the  piano  w^ithout  any  writ- 
ing, and  so  the  original  bailment  was  wholly  by  verbal 
bargain.  It  would  be  rather  on  the  defendant's  part  to 
shew  that  a  different  disposition  was  afterwards  made  in 
the  writing:. 

The  case  of  Rex  v.  Inhabitants  of  Holy  Trinity,  Hull, 
7  B.  &  C.  611,  much  favours  this  view,  and  the  view  of 
half  the  Court  in^Strother  v.  Barr,  5  Bing.  13G. 

But  my  decision  does  not  turn  on  this  point. 

Then,  on  the  second  ground,  King  v.  England,  4  B.  &; 
S.  782,  is  an  express  authority  that  the  landlord  cannot 
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himself  be  the  purchaser.  There  the  landlord  took  the 
goods  at  the  condemned  price,  in  satisfaction  of  the  rent 
and  charges.    This  it  was  held  he  could  not  do. 

Blackburn,  J.,  held  that  this  did  not  amount  to  a  sale, 
and  adds,  at  page  78G  :  "  I  think  the  sale  in  pursuance  of 
Stat.  2  W.  &  M.,  sess.  1,  c.  5,  s.  2  must  be  a  sale  to  a  third 
person  :  otherwise  many  abuses  might  arise." 

Sir  A.  Cockburn  says,  at  page  785  :  "The statute  enables 
the  landlord  to  sell,  which  implies  that  there  shall  be  a 
vendor  and  a  purchaser." 

That  the  landlord  cannot  himself  purchase  is  stated  as 
the  law  in  Wood/all,  L.  &  T.,  10th  ed.,  379,  432-3,  citing 
this  case. 

The  wording  of  the  second  section  of  the  statute  of 
William  &;  Mary  certainly  would  seem  to  require  that  the 
landlord,  whom  it  empowers  to  sell,  must  sell  to  another 
than  himself 

If  the  property  never  vested  in  the  defendant  by  the 
sale,  he  cannot,  we  think,  resist  the  plaintifi''s  claim,  by 
setting  up  that  he  still  has  a  lien  for  the  rent. 

It  seems  impossible  to  consider  the  piano  as  remaining  for 
ever  in  his  hands  as  a  pledge,  or  as  being  in  any  way  in 
the  custody  of  the  law. 

As  between  him  and  Johnston,  his  claim  might  be  com- 
plete by  the  subsequent  arrangement.  As  Blackburn,  J.,  says 
in  King  v.  England,  at  page  786,  "  If  indeed  the  goods 
distrained  are  taken  by  the  landlord  with  the  consent  of 
the  tenant,  the  goods  being  his,  there  is  no  great  harm  ;  but 
where  the  goods  belong  to  a  third  person  such  a  transaction 
as  that  in  the  present  case  is  not  binding  on  him."  (a). 

Here  the  impounding  was  over,  the  article  removed  by 
defendant  to  his  own  house,  as  I  understand,  and  the  dis- 
tress in  every  way  at  an  end.  A  stranger  to  the  distress 
demands  his  pro})erty,  and  on  refusal  may,  I  think,  clearly 
maintain  trover.  As  against  him  and  his  property  the 
landlord  must  be  regular. 


{a)  See,  also,  Woods  v.  Rankin,  18  C.  P.  44. 
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I  refer  to  Turner  v.  Ford,  15  M.  &  W.  212,  a  case  also 
of  a  piano  rented  to  a  tenant,  and  seized  on  a  distress 
warrant. 

Galt,  J concurred. 

G^YYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 


Kaitling  v.  Parkin. 

Statute  of  Frauds — Sale  of  goods  at  auction— Memorandum  in  writing. 

At  an  auction  of  defendant's  goods,  the  conditions  of  Bale  appeared  in  the 
printed  bill  of  the  sale,  and  were  announced  by  the  auctioneer.  Some  of  the 
goods  were  knocked  down  to  the  plaintiflF,  whose  name  was  entered  by 
the  auctioneer's  clerk,  on  one  of  several  sheets  of  paper  used  by  him  at 
the  sale  for  entering  the  purchasers'  names,  but  these  sheets  were  not 
attached  to  the  printed  bill.  The  defendant  having  afterwards  refused 
to  deliver  up  the  goods,  the  plaintiff  brought  replevin. 

Held,  that  there  was  no  contract  within  the  Statute  of  Frauds,  and  that 
the  action  would  not  lie. 

The  conditions  of  sale  required  approved  joint  notes  for  the  purchase  money. 
The  morning  after  the  sale,  the  plaintiff  called  on  defendant  and  drewa 
note  signed  by  himself  only,  for  the  goods  which  he  said  he  had  purchased. 
A  dispute  arose  as  to  the  goods  to  which  he  was  entitled,  and  he  went 
away  leaving  the  note.  Some  days  after,  he  returned  and  offered  an- 
other note  with  sureties  which  was  refused,  and  defendant,  on  the  same 
day,  sent  back  the  first  note. 

Held,  clearly  insufficient  to  take  the  case  out  of  the  Statute. 

Appeal  from  the  County  Court  of  the  County  of  Halton. 
Replevin. 

The  facts  of  the  case  were  as  follows :  There  was  an 
auction  of  the  defendant's  property,  consisting  of  farming 
stock  and  other  articles.  The  printed  bill  advertising  the 
sale  contained  the  terms  and  conditions  of  sale,  which  were 
announced  at  the  sale  by  the  auctioneer.  The  plaintiff 
was  the  highest  bidder  for  some  of  the  articles,  to  the 
value  of  $52,  and  they  were  knocked  down  to  him,  and 
his  name  entered  by  the  auctioneer's  clerk  on  one  of 
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several  sheets  of  paper,  used  by  him  at  the  time  to 
make  the  entries  of  the  sales,  namely  the  names  of  the 
purchasers,  &c. ;  but  these  sheets  of  paper  were  not 
attached  to  the  paper  containing  the  conditions  of  sale,  nor 
was  any  reference  made  to  them. 

The  conditions  of  sale  were  :  Under  $10,  cash ;  $10  and 
upwards,  eleven  months  credit  by  furnishing  approved 
joint  notes. 

The  day  after  the  sale,  the  plaintiff  called  on  the 
defendant  and  drew  up  a  note,  which  he  left  with  the 
defendant,  for  the  payment  of  the  articles  which  he  said 
he  had  purchased*  This  note  was  not  a  joint  note,  as 
was  requiredby  the  conditions  of  sale,  but  was  the  plain- 
tiff's own  note. 

While  the  plaintiff  was  at  the  defendant's,  a  dispute 
arose  as  to  the  articles  to  which  he  was  entitled,  which 
ended  in  the  defendant  refusing  to  let  him  have  any.  Some 
days  after,  the  plaintiff  returned,  accompanied  by  his 
father  and  another  person,  and  offered  to  give  a  new  note, 
with  these  persons  as  sureties ;  this  offer  was  refused,  and 
about  an  hour  afterwards  the  defendant  sent  back  the  note 
which  the  plaintiff  had  left  at  his  house  the  day  after  the 
sale. 

The  plaintiff  then  caused  a  writ  of  replevin  to  be  issued 
for  the  goods  now  in  question. 

At  the  trial  it  was  contended,  on  behalf  of  the  defendant, 
that  the  sale  to  the  plaintiff  was  void,  under  the  Statute  of 
Frauds,  there  being  no  note  or  memorandum  in  writing,  as 
it  was  proved  that  the  paper  on  which  the  plaintiff's  name 
appeared  was  not  attached  to  the  conditions  of  sale,  nor 
was  any  reference  made  thereto. 

This  objection  was  over-ruled,  but  leave  was  reserved  to 
move  to  enter  a  nonsuit  on  this  ground. 

The  jury  found  a  verdict  for  the  plaintiff  for  some  of  the 
goods. 

In  the  following  term  the  defendant  obtained  a  rule  nisi 
to  enter  a  nonsuit  pursuant  to  the  leave  reserved,  which, 
after  argument,  was  made  absolute. 

From  this  judgment  the  plaintiff  appealed. 
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R.  S.  Appelhe,  for  the  appeal.  There  is  a  sufficient  con- 
tract within  the  Statute  of  Frauds,  as  the  sheets  of  paper 
and  the  poster  sufficiently  refer  to  each  other  to  constitute 
a  memorandum  within  the  statute  :  Browne  on  Frauds,  2nd 
ed.,  p.  367,  sees.  350-3.  It  was  the  duty  of  the  defendant 
to  have  annexed  the  papers  ;  he  might  have  afterwards  done 
so,  and  having  neglected  to  do  it  he  must  suffer,  as  he 
cannot  take  advantage  of  his  own  wrong.  The  plaintiff, 
however,  on  the  following  morning,  gave  the  defendant 
his  note  for  the  price  of  the  goods,  and  in  payment  thereof, 
which  was  accepted  by  the  defendant,  and  this  satisfied 
the  statute  and  passed  the  property  in  the  goods  to  the 
plaintiff.  The  action  of  replevin,  therefore,  properly  lies, 
as  the  defendant  wrongfully  refused  to  give  up  the  goods 
after  demand  made. 

Laidlaiu,  contra.  The  case  of  Kenvjorthy  v.  Schojield, 
2  B.  &;  C.  945,  relied  upon  by  the  learned  Judge  in  the 
Court  below,  clearly  shews  that  the  sheets  of  paper  con- 
taining the  names  of  the  purchasers  should  have  been 
annexed  to  the  conditions  of  sale,  and  this  not  having  been 
done,  there  was  no  memorandum  in  writinof  of  the  contract 
within  the  statute.  As  to  the  defendant  having  accepted 
the  plaintiff's  note,  the  evidence  shews  that  he  refused  to 
do  so,  and  disputed  the  plaintiff's  right  to  the  goods,  and 
the  fact  of  the  plaintiff  afterwards  offering  a  joint  note 
shews  that  he  did  not  consider  that  the  first  note  was 
accepted.  The  property  never  passed  to  the  plaintiff,  and 
there  was  therefore  no  conversion  to  entitle  the  plaintiff  to 
maintain  this  action. 

Galt,  J. — The  case  of  Kemvorthy  v.  Schofield,  2  B.  &  C. 
945,  cited  in  the  judgment  of  the  learned  Judge  in  the 
Court  below,  is  an  express  authority  that  what  took  place 
on  this  occasion  does  not  constitute  a  bindiDor  agreement 
under  the  Statute  of  Frauds.  The  same  point  has  also 
very  recently  been  decided  in  the  Queen's  Bench,  in 
England,  in  the  case  of  Pierce  v.  Corf,  reported  in  the 
number  for  31st  January,  1874,  of  the  Weekly  Notes, 
page  23.  (a). 


(a)  L.K  9  CP.  210. 
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But  it  was  argued  by  Mr.  Appelbe  that  this  case  is  not 
within  the  statute,  owing  to  the  plaintiff  having  filled  up 
a  note  for  the  price,  and  left  it  with  the  defendant  the  day- 
after  the  sale. 

This  argument  does  not  appear  to  have  been  presented 
to  the  learned  Judge,  nor  do  I  think  it  can  be  successfully 
urged,  for  the  reason  that  it  was  not  in  compliance  with 
the  terms  of  sale,  which  required  that  a  joint  note  should 
be  given ;  nor  does  it  appear  to  have  been  received  by 
defendant  as  a  payment  for  the  goods. 

It  is  plain  from  the  plaintiff's  own  evidence  that  he 
must  have  been  himself  of  this  opinion,  for,  some  '  days 
after,  he  returned  and  offered  to  give  another  note,  with 
his  father  and  another  person  as  sureties,  which  was 
refused. 

There  is  also  another  objection  to  the  plaintiff  recovering 
in  this  action,  namely,  that  he  was  not  entitled  to  the 
possession  of  the  goods.  The  defendant  had  a  right  to 
keep  the  goods  until  the  conditions  of  the  sale  had  been 
fulfilled,  which  in  this  case  had  not  been  done. 

The  appeal  must  be  dismissed  with  costs. 

Hagarty,  C.  J.— I  agree  that  the  appeal  must  be 
dismissed. 

The  cases  cited  by  my  brother  Gait  seem  to  be  recog- 
nized as  good  law  to  the  present  day,  though  it  may  not, 
to  some  minds,  appear'  reasonable  that  where  the  con- 
ditions appear  in  the  printed  bill  of  the  sale,  and  they  are 
announced  at  the  sale,  and  the  auctioneer,  as  the  recognized 
agent  of  vendor  and  purchaser,  signs  the  [name  of  the 
vendee  to  a  list  of  names  of  other  purchasers  of  the  articles 
mentioned  in  the  printed  bill,  that  the  latter  should 
necessarily  be  annexed  to  the  list  of  names. 

The  subject  is  discussed  in  Benjamin  on  Sales,  2nd  ed., 
p.  155.    See  also,  Baumann  v.  James,  L.  R.  3  Ch.  App.  508. 

On  the  other  branch  of  the  case,  although  not  discussed 
in  the  Court  below,  I  think  the  law  is  clearly  against  the 
appellant,  and  that  no  possessory  action  can  be  maintained. 
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The  claim,  (if  any),  would  be  for  not  delivering  the  goods 
alleged  to  have  been  bargained  and  sold  to  the  plaintiff. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Appeal  dismissed  luith  costs. 


BoGGS  V.  Great  The  Western  Railway  Company. 

Railiv ay  accident — Crossing  track — Contributory  negligence. 

The  plaintiff's  waggon  was  being  driven  by  his  son  along  one  of  the  streets 
in  St.  Thomas,  another  man  sitting  beside  him,  and  in  attempting  to  pass 
over  a  railway  crossing,  the  locomotive  of  an  approaching  train  struck 
the  hind  wheel  of  the  waggon,  by  which  it  and  the  horses  were  injured. 
It  appeared  that  in  approaching  the  crossing  neither  of  them  were  look- 
ing out  for  or  thinking  of  the  train;  and  it  was  not  until  they  were 
on  a  side  track  or  switch,  vvithin  fifteen  yards  of  the  main  track, 
that  the  man  on  looking  around,  saw  the  train,  when  he  sharply  told  the 
son  to  put  on  the  whip,  but,  he  said,  the  son  appeared  confused  and  did 
nothing;  he  then  attempted  to  get  the  whip  and  whip  the  horses  across,  but 
it  was  too  late ;  the  son  acknowledged  having  heard  what  the  man  said, 
but  said  as  he  was  looking  the  other  way,  he  did  not  understand  him. 
The  weight  of  evidence  went  to  shew  that  the  whistle  was  sounded  and 
bell  rung,  and  that  the  train  was  not  going  more  than  six  or  seven  miles 
an  hour.  Both  of  them  had  been  in  the  habit  of  crossing  there  many 
times  daily,  and  it  appeared  that,  had  the  son  been  looking  out,  the  acci- 
dent might  have  been  avoided,  as  there  was  plenty  of  time  either  to  have 
stopped  or  got  across.    The  Court  being  left  to  draw  inferences  as  a  jury. 

Held,  that  there  was  such  contributory  negligence  on  the  driver's  part  as 
prevented  the  plaintiff  from  recovering. 

Action  to  recover  damages  for  an  injury  done  to  the 
horses  and  waggon  of  the  plaintiff  by  a  train  of  the  de- 
fendants, owing,  as  was  alleged,  to  the  negligence  of  the 
defendants. 

The  cause  was  tried  before  Hichards,  Q.  C,  sitting  for 
Gait,  J.,  and  a  jury,  at  St.  Thomas,  at  the  Fall  Assizes 
of  1873. 

It  appeared  that  the  plaintiff's  son  was  in  charge  of  the 
plaintiff's  team  and  waggon,  on  the  22nd.  August  last,  and 
that  in  crossing  the  line  of  railway  at  St.  Thomas,  the  hind 
wheel  of  the  waggon  was  struck  by  an  engine  and  damaged. 

The  evidence  as  far  as  material  is  set  out  in  the  judgment. 
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At  the  close  of  the  case  the  following  arrangement  was 
made  by  the  learned  counsel,  and  a  memorandum,  as  follows, 
was  endorsed  on  the  record  :  "  Verdict  for  plaintiff  by  con- 
sent, and  $31.50  damages,  with  leave  to  defendants  to 
move  the  Court  to  set  aside  the  verdict  and  enter  a  non- 
suit or  verdict  for  defendants,  upon  the  law,  pleadings,  and 
evidence,  and  the  whole  case  ;  the  Court  to  judge  and  draw 
inferences  of  fact  as  a  jury." 

In  Michaelmas  term  Barker  obtained  a  rule  nisi  accord- 
ingly. 

In  the  same  term  F.  Osier  shewed  cause.  The  evidence 
shews  that  the  bell  was  not  rung,  nor  the  whistle  sounded, 
and  that  the  engine  was  running  a  greater  rate  of  speed  than 
six  miles  an  hour,  namely,  at  from  ten  to  twenty  miles,  and 
being  within  the  thickly  populated  portion  of  the  town,  it 
is,  under  Consol.  Stat.  C,  ch.  6G,  sec.  1 44,  restricted  to  six 
miles.  There  was  therefore,  clearly  negligence  on  the  de- 
fendants' part,  and  no  want  of  ordinary  care  on  the  plaintiff's 
part.  In  Pennsylvania  B.  W.  Co.  v.  Beale,  reported  in  9 
Can.  L.  J.  N.  S.  298,  it  is  said  that  it  is  contributory  negli- 
gence if  a  person  does  not  stop  and  look  out  for  the  loco- 
motive before  driving  across  the  track,  but  this  is  not  the 
law  here.  According  to  our  law  the  plaintiff  must  be  able 
to  see  the  train  coming.  In  all  the  cases  where  the  plain- 
tiff was  held  guilty  of  contributory  negligence,  he  had  full 
opportunity  of  seeing  the  train  coming,  and  the  negligence 
consisted  in  his  attempt  to  cross  ahead  of  it,  or  in  his 
looking  away,  or  not  looking  out  for  it :  NicholU  v.  Great 
Western  R  W.  Co.,  27  U.  C.  R.  382 ;  Rastrick  v.  Great 
Western  R.  W.  Co.,  lb.  396  ;  Winckler  v.  Great  Western 
R.  W.  Co.,  18  C.  P.  250  ;  Stuhley  v.  London  and  North 
Western  R.  W.  Co.,  L.  E,.  1  Ex.  13  ;  Skelton  v.  London  and 
North  Western  R.  W.  Co.,  L.  R.  2  C.  P.  631.  Here,  how- 
ever, the  view  of  the  track  was  obstructed,  so  that  a  person 
approaching  it  could  not  see  a  train  coming  until  he  was  right 
on  the  track.  The  plaintiff  in  such  case  is  not  bound  to 
wait  and  see  if  a  train  is  coming,  as  there  is  no  limit  to  the 
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time  he  would  have  to  wait,  but  the  defendants  are  liable 
if  they  do  not  use  proper  precautions  to  guard  against  ac- 
cidents. The  proper  signals  must  be  given,  and  the  speed 
allowed  not  exceeded.  Bllbee  v.  London,  Brighton,  and 
South  Coast  R.  W.  Co,,  18  C.  B.  N.  S.  58  i,  and  Tyson  v. 
Grand  Trunk  K  W.  Co.,  20  U.  C.  R  256,  are  strongly  in 
in  the  plaintiff's  favour,  and  shew  that  he  is  entitled  to 
recover. 

Barker,  contra.  The  argument  on  the  other  side  is 
based  on  the  assumption  that  the  view  of  the  track  was 
obstructed,  but  the  evidence  shews  that  there  was  a 
clear  view,  and  it  was  on  account  of  the  plaintiff's  son 
not  looking  out  for  or  thinking  of  the  train,  and  when 
he  did  see  it  attempting  to  rush  across  ahead  of  it,  that 
the  accident  happened.  The  evidence  also  shews  that 
the  plaintiff's  son  knew  all  about  the  trains  passing,  as  he 
had  crossed  over  some  32  times  a  day  during  the  previous 
six  days.  Nicholls  v.  Great  Western  R.W.  Co.,  27  U.  C.  R. 
382,  is  very  similar  to  the  present  case,  and  there  it  was 
held  that  the  plaintiff  could  not  recover.  See  also  Skelton 
v.  London  and  North  Western  R.  W.  Co.,  L.  R.  2  C.  P. 
631  ;  Stubley  v.  London  and  North  Western  R.  W.  Co.,  L. 
R  1  Ex.  13.  All  the  cases  shew  that  the  plaintiff  must 
look  out  before  attempting  to  cross,  and  Pennsylvania  R. 
W.  Co.,  V.  Beale,  9  Can.  L.  J.  N.  S.  298,  shews  he  must 
stop  and  see  if  he  can  do  so  with  safety.  Bllbee  v.  London, 
Brighton,  and  South  Coast  R.  W.  Co.,  18  C.  B.  N.  S. 
584,  relied  upon  by  the  plaintiff,  has  not  been  followed, 
and  was  questioned  in  Stuhley  v.  London  and  North 
Western  R.  W.  Co.,  before  referred  to.  In  Plant  v. 
Grand  Trunk  R.  W.  Co.,  27  U.  C.  E.  78,  the  case 
of  Tyson  v.  Grand  Trunk  R.  W.  Co.,  20  U.  C.  R.  256, 
was  not  followed,  and  Stubley  v.  London  and  North 
Western  R.  W.  Co,,  and  Skelton  v.  London  and  North 
Western  R.  W.  Co.,  were  referred  to  and  approved  of  The 
mere  fact  of  this  being  a  dangerous  place  rendered  it  in- 
cumbent on  the  plaintiff  to  use  extra  caution  in  approach- 
ing it.    The  evidence  clearly  shews  the  bell  was  rung  and 


576         COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


the  whistle  sounded,  and  in  fact  it  was  necessary  to  do  so 
to  have  the  semaphore  raised  and  allow  the  train  to  pass. 
As  to  speed,  not  only  the  conductor  of  the  train,  but 
also  some  of  the  passengers  positively  swore  that  they  were 
not  exceeding  the  speed  allowed,  and  the  fact  of  the  train 
being  stopped  within  35  feet  from  where  the  accident  hap- 
pened, clearly  shews  that  they  could  not  have  been  going 
at  the  rate  of  speed  alleged  by  the  plaintiff. 

Galt  J. — From  the  arrangement  made  at  the  trial  we 
are  placed  in  the  position  of  the  jury,  and  are  called  upon 
to  form  our  own  opinion  as  to  the  conduct  of  the  parties. 

There  is  a  good  deal  of  contradictory  evidence  as  to 
whether  the  train,  at  the  time  the  accident  happened,  was 
going  at  a  high  rate  of  speed,  and  as  to  whether  the 
whistle  was  sounded,  and  the  bell  rung :  but  a  careful 
perusal  of  the  testimony  satisfies  me  that  on  all  these 
points  the  weight  of  evidence  is  greatly  in  favour  of  the 
defendants. 

As  respects  the  ringing  of  the  bell,  it  appears  that  the 
bell  rings  without  the  intervention  of  the  driver,  as  it  is 
set  in  motion  by  the  revolution  of  the  wheels  of  the 
engine. 

As  regards  the  blowing  the  whistle.  It  appears  that 
close  to  the  place  where  the  accident  occurred  is  a  crossing, 
of  the  Southern  Railway,  at  which  there  is  a  semaphore, 
and  that  the  semaphore  being  down  it  was  absolutely 
necessary  to  blow  the  whistle  to  cause  the  semaphore  to  be 
raised,  before  the  train  could  pass. 

As  regards  the  speed  of  the  train,  in  addition  to  the  evi- 
dence of  all  the  servants  of  the  company,  several  of  the 
passengers  were  called,  who  all  spoke  to  the  same  effect, 
namely,  that  the  train  was  not  going  at  a  greater  rate 
of  speed  than  six  or  seven  miles  an  hour. 

The  most  material  evidence  respecting  the  actual  col- 
lision and  of  the  circumstances  attending  it,  was  given  by 
the  driver  of  the  plaintiff" 's  team,  and  by  a  person  who  was 
riding  in  the  waggon  with  him. 
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Their  evidence,  as  it  bears  on  this  point  of  the  case,  is  as 
follows  : 

John  Crocker  stated  :  "  Arthur  Boggs  and  I  were  in  a 
waggon  together,  west  of  the  railway,  driving  east ; 
it  was  the  plaintiff's  team  and  waggon.  We  were 
going  at  a  moderate  trot.  My  team  was  just  ahead, 
in  charge  of  my  hired  man,  and  the  plaintiff's  team 
and  waggon,  in  which  I  was,  following.  When  within 
ten  or  fifteen  yards  of  the  track,  I  saw  a  railway 
train  coming  from  the  south,  going  north.  I  had  not  noticed 
it  before  in  consequence  of  a  warehouse  and  some  piles  of 
lumber.  The  first  that  we  noticed  of  the  train  the  locomo- 
tive was  about  opposite  No.  1  warehouse.  There  was 
nothing  that  drew  my  attention  to  the  train,  until  I  heard 
the  whistle.  In  the  position  in  which  I  sat  I  was  turned 
a  little  to  the  south,  and  saw  the  train  and  heard  the 
whistle  at  the  same  time.  The  waggon  in  which  I  was,  was 
just  getting  on  the  side  track  or  switch  when  I  saw  the 
train.  When  I  saw  the  train  I  told  Arthur  Boggs  to  put 
the  whip  on.  I  spoke  sharply  and  quickly.  He  was  con- 
fused at  my  sharpness  or  suddenness,  and  appeared  not  to 
understand  what  I  meant.  I  was  seated  by  his  side.  I 
tried  to  grab  the  whip  to  whip  up  the  horses,  but  the  train 
^vas  so  near  that  I  saw  we  could  not  get  by,  and  had  not 
time  to  turn.  I  threw  myself  out.  The  cow-catcher 
caught  the  hind  wheel  of  the  waggon." 

In  cross-examination  he  said.  "The  plaintiff's  son  lives 
in  St.  Thomas.  I  knew  the  times  the  railway  should  cross. 
It  was  near  about  8  in  the  morning  when  the  accident  hap- 
pened. I  think  we  were  going  at  the  rate  of  about  5  miles 
an  hour,  a  moderate  trot.  The  plaintiff's  son  could 
have  seen  as  well  I  could  that  the  train  was  coming,  if  he 
had  looked  that  way.  I  did  not  pull  the  horses  up,  be- 
cause I  thought  we  could  get  across  the  track." 

It  w^as  also  proved  by  this  witness  that  both  he  and  the 
plaintiff's  son  were  in  the  habit  of  crossing  the  track  at 
the^  place  where  the  accident  happened  very  many  times 
every  day,  as  they  were  employed  in  drawing  gravel  to  a 
road  running  parallel  to  the  railway. 
73 — VOL.  XXIII  CP. 
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The  plaintiff's  son  stated,  "  Crocker  was  in  the  same 
waggon  with  me.  We  were  going  east  along  Talbot  Street. 
I  had  turned  on  to  it  from  Railway  Street.  Crocker's 
team  was  just  ahead  of  my  team,  and  was  in  charge  of  his 
teamster.  About  the  time  his  team  had  got  across  the 
main  track,  my  horses  were  within  a  few  feet  of  the  main 
track,  and  I  heard  Mr.  Crocker  say  to  put  on  the  whip.  I, 
at  the  time,  was  fixcing  north,  and  did  not  know  what  he 
meant.  I  did  nothing  when  Crocker  spoke  to  me.  I 
turned  my  head  about  that  time  towards  the  south,  and 
heard  the  whistle  and  saw  the  engine.  J  dropped  the  lines 
and  threw  myself  out,  on  the  south  side  of  the  road.  My 
horses  were  on  the  ti-ack,  when  I  threw  myself  out.  I  had 
not  heard  the  whistle  of  the  train  for  the  semaphore,  nor  at 
any  other  time  that  morning,  until  just  before  the  collision. 

In  cross-examination  he  stated,  "  I  was  not  thinking  of 
the  train-  at  any  time  from  the  time  I  dumped  the  gravel 
until  the  time  I  got  to  the  crossing.  I  did  not  stop  to  see 
if  the  train  was  coming.  My  horses  were  accustomed  to 
the  railway,  and  I  could  stop  them  within  ten  yards  of  an 
engine.  When  I  first  saw  the  train  the  iove  feet  of  the 
horses  were  on  the  main  line.  I  did  not  whip  them  up  or 
try  to  back  them.  I  had  crossed  there  about  32  times  a 
day  for  about  a  week  before." 

It  is  impossible  to  read  the  foregoing  without  being 
satisfied  that  these  persons  were  not  paying  the  slightest 
attention  to  the  train ;  the  driver  admits  that  he  never 
thoue^ht  of  it.  In  fact  it  would  seem  that  from  the  number 
of  times  he  was  in  the  habit  of  crossing  the  track  he  had 
become  perfectly  indifferent. 

It  appears  also  that  even  at  the  moment  when  Crocker 
saw  the  train  there  was  still  time,  either  to  draw  up  the 
horses,  or  even  to  have  crossed  the  track  in  safety,  had 
either  of  the  men  been  paying  the  slightest  attention ;  for 
as  it  was,  the  horses  crossed,  and  it  was  only  the  rear  part 
of  the  waggon  that  was  struck. 

The  cases  referred  to  on  the  argument  were  all  in  favour 
of  the  defendants,  except  the  case  of  Bilhee  v.  London, 
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Brighton,  and  South  Coast  R.  W.  Co.,  18  C.  B.  N.  S.  584,  and 
that  case  has  not  been  followed,  indeed  in  Stuhley  v.  London 
and  North  Western  R  W.  Co.,  L.  R.  1  Ex.  13,  it  was  pretty 
strongly  questioned.  The  case  also  of  lyson  v.  Grand 
Trunk  R.  W.  Co.,  20  U.  C.  R  256,  which  was  decided  in 
favour  of  the  plaintiff,  differs  very  materially  from  the 
present,  and  even  there  it  was  not  without  hesitation  that 
the  Court  refused  to  interfere. 

In  the  case  of  tlie  Pennsylvania  R.  TF.  Co.  v.  Beale, 
9  Can.  L.  J.  N.  S.  298,  the  Court  lay  it  down  as  a  prin- 
ciple of  law  on  which  the  Court  is  bound  to  act,  that  if  a 
person  crosses  a  railway  without  first  stopping  to  see  that 
he  can  do  so  with  safety,  he  is  gailty  of  contributory  negli- 
gence, and  cannot  recover,  for  any  injury  which  he  may 
sustain.  Although  we  are  not  prepared  to  go  the  full 
length  of  the  decision  in  that  case,  yet  w^e  entirely  approve 
of  the  opinion  of  the  learned  Judge  who  gave  the  judg- 
ment of  the  Supreme  Court  of  Pennsylvania,  where  he 
says,  "  Collisions  of  this  character  have  often  resulted  in 
the  loss  of  hundreds  of  valuable  lives — of  passengers  on 
trains — and  they  will  do  so  again,  if  travellers  crossing  rail- 
roads are  not  taught  their  simple  duty,  not  to  themselves 
only,  but  to  others." 

In  the  case  now  before  us  the  train  which  ran  into  the 
waggon  of  the  plaintiff  was  a  passenger  train,  and  conse- 
quently the  lives  of  many  persons  were  jeopardised  by 
what  appears  to  us  to  have  been  the  gross  inattention  and 
negligence  of  the  plaintiff's  servant. 

The  rule  will,  therefore,  he  made  absolute  to  enter  a 
verdict  for  the  defendants. 

Hagarty,  C.  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,and  took  no 
part  in  the  judgment. 

Rule  absolute  (a). 


(a)  See  Ellis  v.  Great  Western  R.  W.  Co.,  L.  R.  9  C.  P.  551  ;  Johnston  v. 
Northern  R.  W.  Co.,  H.  T.  37  Vic,  not  yet  reported. 
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Miller  v.  Johnston. 

Slander — Priviledged  communication. 

Plaintiff's  daughter  bad  been  in  defendant's  service  for  some  time,  and 
after  she  had  left,  defendant's  wife  went  to  where  she  was  staying,  at 
her  sister's,  and  claimed  some  things  as  her  property,  as  being  taken  by 
the  girl.  The  girl  and  her  sister  went  and  told  this  to  (heir  father,  the 
plaintiff ;  and  the  plaintiff,  his  wife,  the  girl,  the  sister,  and  the  sister's 
husband,  went  together  to  defendant.  Plaintiff  said  he  came  to  enquire 
about  the  charge  against  his  daughter.  Defendant  said  she  had  been 
stealing  all  the  time  she  had  been  at  his  house.  Plaintifl  then  said,  that 
if  so,  defendant  should  not  have  keep  her  in  his  serv  ce.  Defendant 
then  said  that  plaintiff  was  a  thief,  and  that  his  family  T.  ere  all  thieves, 
and  that  they  were  all  tarred  with  the  same  stick. 

Held,  not  a  privileged  communication,  so  as  to  require  proof  of  express  malice. 

Declaration  :  Slander,  imputing  felon}'-. 
Plea :  Not  guilty.  Issue. 

The  cause  was  tried  before  S.  Richards,  Q.  C,  sitting  for 
Gait,  J.,  and  a  jury,  at  London,  at  the  Fall  Assizes  of  1873. 

It  appeared  that  the  plaintiff's  daughter,  Susan,  had  been 
in  the  defendant's  service  for  some  time.  After  she  had 
left  his  service,  the  defendant's  wife  came  to  where  the 
girl  was  staying  with  her  sister,  Mrs.  Campbell,  and  claimed 
some  things  there,  as  being  her  property — as  bei  ng  taken  by 
the  girl.  She  and  the  sister  went  and  told  this  to  the  plain- 
tiff ;  and  he,  his  wife,  the  girl,  Mrs.  Campbell,  and  her  hus- 
band went  together  to  the  defendant.  The  plaintiff  said 
he  came  to  enquire  about  the  charge  against  his  daughter. 
The  defendant  said  she  had  been  stealing  all  the  time  she 
was  there.  The  plaintiff  said  that,  if  so,  the  defendant 
should  not  have  kept  her  in  his  service.  The  defendant 
then,  (according  to  plaintiff's  own  evidence),  said  to  the 
plaintiff,  ''You  are  a  thief ;  yo\x  are  all  thieves,  and  you  are 
all  tarred  with  the  same  stick."  The  plaintiff*'s  wife  re- 
monstrated with  the  defendant,  who  then  said  to  her  that 
she,  the  wife,  had  lots  of  his  things  stored  up  in  her  house. 

Mrs.  Campbell  swore  that  when  he  told  the  mother  that 
she  had  his  things  stored  up  at  her  house,  and  she  told  him 
to  go  and  search  the  house,  the  defendant  said*  to  the 
plaintiff  that  he  was  a  thief,  several  times,  and  that  they 
were  all  thieves,  all  alike,  all  tarred  with  the  same  stick. 
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Joseph  Campbell  gave  evidence  to  the  same  effect  :  that 
the  defendant  said  to  the  plaintiff  that  he  was  as  big  a 
thief  as  the  girl.  He  said  to  her  mother,  that  she  was  the 
same.  His,  Campbell's  wife,  then  said,  "  I  suppose  we  are  all 
thieves."  He  said,  "yes,you  are  all  thieves;  you  are  all  tarred 
with  the  same  stick;"  and  he  said  to  witness  that  he  was  a 
thief  also.  The  defendant  then  said  that  the  plaintiff  had 
some  of  the  goods  stored  up  in  his  house.  The  mother 
told  him  to  go  and  search  the  house.  The  defendant  then 
said  she  was  as  big  a  thief  as  any  of  them. 

Jane  Miller,  the  mother,  gave  evidence  to  the  same  effect. 
The  defendant  called  the  plaintiff  a  thief.  He  said  that  she 
had  the  things  stored  in  her  house.  She  told  him  he  could 
search.    He  said  they  were  all  thieves,  &c.,  as  before. 

Susan,  the  girl,  said  that  he  called  the  plaintiff  a  thief,  on 
his  (plaintiff)  saying  that  he  should  not  keep  a  servant 
such  as  the  defendant  described  witness  to  be,  saying,  ''you 
are  a  thief,  you  are  all  thieves  ;"  and  she  gave  similar  evi- 
dence as  the  others  as  to  what  he  said  to  the  mother. 

It  appeared  that  the  girl  was  tried  and  acquitted  of  the 
larceny  charge. 

At  the  close  of  the  plaintiff's  case,  Becher,  Q.  C,  for  the 
defendant,  moved  for  nonsuit,  because  what  was  said  by 
the  defendant,  was  privileged,  and  the  occasion  was  pri- 
vileged. 

The  learned  Judge  said  that  he  did  not  think  it  a  privi- 
leged communication,  as  to  the  language  used  to  the 
plaintiff;  that  as  to  his  alleged  reasons  for  dismissing  the 
girl,  and  the  charge  against  her,  it  would  be  privileged. 
He  reserved  leave  to  move  to  enter  a  nonsuit 

No  witnesses  were  called  for  the  defence. 

It  was  left  to  the  jury  to  say  whether  the  words  were 
proved,  and  they  were  told  that,  if  so,  they  might  infer 
malice  from  them,  if  spoken  under  circumstances  not  rebut- 
ting the  malice,  and  that  the  learned  Judge  did  not  think 
the  language  was  excused  as  a  privileged  communication. 

The  charge  was  objected  to,  on  the  ground  that  the  exis- 
tence of  express  malice  should  have  been  left  to  the  jury, 
and  that  the  occasion  was  privileged. 
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Becker,  Q.  C,  wished  his  objections  at  the  trial  to  be  noted 
specially,  thus  :  "that  there  was  reasonable  ground  for  the 
statement  the  defendant  made  as  to  two  of  the  parties 
present,  namely,  the  plaintifi''s  two  daughters,  and  that  no 
malice  was  shewn." 

The  jury  found  for  the  plaintiff,  with  $100  damages. 

In  this  term  Becker,  Q,.  C,  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved,  on  the  objections  taken  a  t  the 
trial — that  the  words  spoken  as  complained  of,  and  the  occa- 
sion and  manner  of  their  being  spoken,  were  and  each  of 
them  were  and  was  privileged,  and  there  was  no  malice 
shewn  or  proved  in  defendant ;  or  for  a  new  trial  for  mis- 
direction, or  want  of  direction,  in  not  putting  and  refusing 
to  leave  to  the  jury  the  question  whether  there  was  malice, 
or  express  malice,  in  the  defendant  speaking  the  words. 

In  the  same  term  Harrison,  Q.  0.,  shewed  cause.  It  was 
contended  by  the  defendant  that  this  was  a  privileged  com- 
munication, and  that  the  learned  Judge  should  have  with- 
drawn the  case  from  the  jury,  but  none  of  the  cases  go  as  far 
as  this,  and  the  only  cases  that  at  all  resemble  it  fall  far  short 
of  it.  In  all  the  cases  the  words  were  spoken  of  the  person 
concerning  whom  the  enquiry  was  being  made,  and  during 
the  prosecution  of  the  enquiry,  and  where  the  defendant 
believed  in  its  truth,  and  acted  bond  fide,  and  did  not  use 
stronger  language  than  was  necessary.  But  no  case  goes  so 
far  as  saying,  that  in  the  investigation  of  a  charge  of  felony 
against  a  child  words  spoken  of  the  parent  are  privileged, 
and  especially,  as  here,  where  there  was  no  pretence  what- 
ever for  making  the  charge  against  the  parent.  And  the 
fact  of  the  father  coming  to  make  enquiries  cannot  make  it 
privileged.  At  all  events  the  privilege  was  clearly 
exceeded:  Padmore  v.  Lavjrence,  11  A.  &  E.  380; 
Somerville  v.  HavjJdns,  10  C.  B  583 ;  Hooper  v.  Truscott, 
2  Bing.  N.  C.  457;  Force  v.  Warren,  15  C.  B.  N.  S.  806. 

Robinson,  Q.  C,  contra.  At  the  trial  the  1  arned  J udge 
refused  to  hold  either  that  the  communication  or  the  occasion 
were  privileged.    The  evidence  shews  that  the  defendant 
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having  missed  a  quantity  of  things,  went  to  the  daughter's 
place  and  found  only  some  but  not  all  of  the  things  taken, 
and  the  defendant  suspected  Siudhond  ^i^e  believed  that  the 
plaintiff  had  made  himself  a  party  to  the  taking.  The  words 
were  not  spoken  of  a  stranger,  but  of  one  of  the  family,  and 
only  in  the  presence  of  the  family,  and  on  the  occasion 
when  the  plaintiff  came  to  enquire  into  the  charge  against 
his  daughter.  The  occasion  clearly  repelled  any  primd 
facie  inference  of  malice,  and  the  onus  is  upon  theplaintiff 
to  ])rove  malice.  Manby  v..  Witt,  18  C.  B.  544j,shews  that  the 
charge  may  be  privileged,  though  made  against  the  plain- 
tiff, on  his  enquiring  into  a  similar  charge  made  by  defen- 
dant against  another  person.  See  also  Dunmari  v.  Bigg,  1 
Camp.  269  ;  Spill  v.  31aule,  L.  R.  4  Ex.  232 ;  Laughton  v. 
Bishop  of  Sodor  and  Man,  L.  R.  4  P.  C.  495  ;  Force  v. 
Warren,  15  C.  B.  N.  S.  806. 

Hagarty,  C.  J. — I  agree  with  the  learned  Queen's  Coun- 
sel, that  he  could  not  rule  as  a  matter  of  law  that  a  charge 
of  felony  against  the  plaintiff*  made  during  a  discussion  as 
to  whether  the  plaintiff's  daughter  had  or  had  not  robbed 
the  defendant,  was  necessarily  privileged, so  as  to  require  the 
proof  of  express  malice. 

I  think  there  could  not  have  been  a  nonsuit,  and  that  the 
case  must  have  been  left  to  the  jury. 

Had  the  action  been  at  the  suit  of  the  daughter,  the  oc- 
casion wouhl,  I  think,  have  justified  the  using  of  the  words, 
and  the  Judge  should  rule  in  favor  of  the  privilege,  and 
without  proof  of  express  malice  the  plaintiff  would  fail. 

We  have  not  been  referred  to  any  authority  bearing  on 
the  p^int,  where  a  charge  of  felony  is  made  against  the 
parent,  or  other  person,  while  enquiring  into  the  circum- 
stances of  a  similar  charge  made  against  his  child  or  ser- 
vant. 

If  the  discussion  of  the  girl's  conduct  naturally  or  neces- 
sarily led  to  the  discussion  of  or  enquiry  into  the  conduct 
of  another,  or  that  her  guilt  was  shared  by  another,  then  an 
honest  statement  that  she,  with  such  other,  or  under  the 
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direction,  or  at  the  instigation  of,  or  in  conjunction  with 
such  other  had  committed  the  felony,  then  I  think  the 
occasion  would  extend  its  privilege  to  the  words  spoken 
of  such  other  person,  as  well  as  of  her. 

Such  was  the  case  cited  of  Manhy  v.  Witt,  and  East-^ 
mead  v.  ']Mtt,  18  C.  B.  544.  One  plaintiff  was  the  foot- 
man, the  other  the  cook,  of  the  defendant.  One  night  the  de- 
fendant was  told  that  the  footman  had  been  giving  away- 
some  provisions  which  he  had  obtained  from  the  cook,  and 
he  thereupon  gave  notice  of  dismissal  to  each.  They  applied 
jointly  to  him  to  know  the  reason.  He  declined  to  say. 
The  footman  then  went  to  him  alone,  and  asked  the  reason. 
The  defendant  said  he  dismissed  them  because  he  and  the 
cook  had  been  robbing  him.  The  cook  then  went  and  was 
told  in  answer  that  she  and  the  footman  had  been  robbing 
him.  Each  brought  an  action.  The  learned  Judge  at  the 
trial,  Willes,J.,  said  he  was  inclined  to  think  the  occasion  was 
equally  privileged,  though  the  words  were  spoken  to  each 
in  the  absence  of  the  other." 

The  Court,  in  term,  so  held  after  argument.  Cresswell,  J., 
at  page  547,  says,  "Here  what  was  said  to  each  was  part  of  and 
inseparably  connected  with  the  charge  against  the  other." 

Jervis,  C.  J.,  at  same  page,  says  "  The  malice  that  will 
deprive  a  communication  of  this  sort  of  the  excuse  arising 
out  of  the  occasion  of  the  speaking  of  the  words,  must  be 
such  as  to  induce  the  Court  or  any  reasonable  person  to 
conclude  that  the  occasion  has  been  taken  advantage  of  to 
give  utterance  to  an  unfounded  charge.  *  *  My  Brother 
Byles,"  who  was  for  the  plaintiff,  "almost  feels  himself  com- 
pelled to  admit,  not  only  that  the  defendant  was  right  in 
pursuing  the  course  he  did,  but  that  he  was  bound,  when 
he  accused  the  cook  of  robbing  him,  to  tell  her  with  whom 
she  was  charged  with  having  acted.  And  so,  in  the  other 
case,  when  he  charged  the  present  plaintiff  with  robbing 
him,  he  was  bound  to  name  his  accomplice." 

As  we  think  the  learned  Judge  could  not  rule  as  matter  of 
law,  that  all  that  was  said  affecting  the  plaintiff  was  privi- 
leged, we  cannot  hold  that  he  was  bound  to  tell  the  jury 
that  express  malice  must  be  proved. 
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Mr.  Becher  desired  his  objection  to  be  noted  thus  :  "that 
there  was  '  reasonable  ground  for  the  statement  the 
defendant  made  as  to  two  of  the  parties  present,  namely,  the 
plaintiff's  two  daughters,"  &c.  This  leaves  the  slander  on 
plaintiff  himself  untouched. 

The  defendant  did  not  offer  to  give  his  version  of  the  in- 
terview, or  to  explain  why  he  charged  the  plaintiff  as  he 
did.  He  leaves  us,  as  he  did  the  jury,  to  draw  our  infer- 
ences from  the  plaintiffs  account  of  what  took  place. 

As  they  relate  the  conversation  it  would  be,  we  think, 
going  beyond  all  the  authorities  to  hold  the  defendant  pro- 
tected on  legal  principles.  He  is  represented  as  reiterating 
his  charge  against  the  plaintiff  in  a  needlessly  vehement 
and  offensive  manner,not  calmly  nor  fairly  stating  an  express 
charge  in  which  he  considered  the  plaintiff  to  be  implicated 
or  mixed  up,  but  rather  as  making  the  charge  against  the 
daughter  a  ground  for  a  general  attack  on  the  family. 

We  are  anxious  to  see  every  reasonable  protection  exten- 
ded to  all  persons  who  in  good  faith  are  stating  or  enquiring 
into  a  criminal  charge,  and  we  think  it  advisable  in  no  way 
to  narrow  down  or  fritter  away  the  important  principle  in- 
volved in  the  rule  as  to  privileged  communications,  and 
privileged  occasions;  but  we  cannot  accede  to  the  defendant's 
plea  that  he  comes  within  its  wholesome  protection,  and 
we  think  the  verdict  must  stand. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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Palmer  v.  Winstanley. 

Principal  and  agent — Authority  of  to  rtceive  mortgage  money. 

Held,  that  an  authority  by  plaintiff  to  his  attorney  to  collect  the  interest 
due  on  a  mort^^age  in  the  plaintiffs  and  not  in  the  attorney's  posses- 
sion, did  not  entitle  the  attorney  to  receive  payment  of  the  principal. 

In  this  case  ihe  defendant,  the  mortgagor,  being  unable  to  pay  off 
plaintiff's  mortgage,  at  the  attorney's  suggestion  borrowed  the 
required  amount  from  the  moneys  of  another  client  in  the  attorney's 
hands,  wiih  which  the  attorney  was  to  pay  off  the  plaintiff's  mortgage, 
the  defendant  giving  another  mortgage  therefor. 

QucEre,  whether  this  arrangement  amounted  to  a  payment  of  the  plain- 
tiff's mortgage  to  the  attorney. 

Action  of  covenant. 

The  cause  was  tried  before  Hagarty,  C.  J.  C.  P.,  without 
a  jur}^  at  Berlin,  at  the  Fall  Assizes  of  1873. 

The  matter  in  dispute  was,  whether  an  attorney,  who 
was  the  attorney  and  legal  adviser  of  the  plaintiff,  was 
the  agent  of  the  plaintiff  in  receiving  payment  of  the 
mortgage  money,  for  which  the  covenant  had  been  given. 

From  the  evidence,  it  appeared  that  the  attorney  was 
instructed  to  obtain  payment  of  the  mortgage.  The 
defendant  called  upon  him  and  stated  his  inability  to  pay 
at  that  time,  when  the  attorney  stated  that  he  had  money 
to  invest  for  another  client,  and  suggested  to  the  defendant 
that  he  should  borrow  a  sum  sufficient  to  discharge  this 
mortgage,  and  give  another  mortgage  in  security.  This 
was  agreed  to,  and  a  new  mortgage  was  executed;  but 
the  attorney  did  not  discharge  the  old  one,  and  there  was 
nothing  in  the  evidence  to  shew  that  he  had  any  moneys 
in  his  hands  with  which  to  do  so ;  and  it  appeared  he  had 
since  absconded. 

It  was  contended,  on  behalf  of  the  defendant,  that  the 
attorney  was  the  agent  of  the  plaintiff,  and,  therefore,  as  soon 
as  the  new  mortgage  was  completed,  the  money  which  was 
payable  to  the  defendant  became  money  in  the  hands  of 
the  attorney,  as  agent  for  the  plaintiff,  and,  consequently, 
the  mortgage  should  be  treated  as  paid. 

It  was  proved,  on  behalf  of  the  defendant,  that  the 
^ittorney  was  the  agent  for  the  plaintiff  in  receiving  interest 
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on  mortgages,  but  there  was  no  evidence  to  shew  that  he 
acted  as  agent  in  receiving  payment  of  the  principal ;  and  the 
plaintiff  stated  that  he  never  gave  him  any  such  authority. 

It  was  also  proved  that,  at  the  time  of  the  alleged  pay- 
ment, the  mortgage  was  not  in  the  attorney's  possession, 
but  in  that  of  the  plaintiff  himself. 

The  learned  Chief  Justice  found  a  verdict  for  the 
plaintiff,  being  of  opinion  that  the  attorney  had  no 
authority  to  receive  the  money. 

In  Michaelmas  Term,  Harrison,  Q.  C,  obtained  a  rule 
nisi,  under  The  Law  Reform  Act,  to  enter  a  verdict  for  the 
defendant. 

In  this  term  Merritt  shewed  cause.  The  evidence  should 
clearly  shew,  as  was  not  done  here,  that  the  attorney  was 
the  plaintiff's  agent  to  receive  the  principal,  and  the  onus 
is  on  the  defendant.  Some  evidence  was  given  to  shew 
that  the  defendant  was  such  reputed  agent,  but  this  is  not 
shewn  to  have  come  to  the  plaintiff's  knowledge,  and  is 
therefore  not  sufficient:  Myles  v.  Thompson,  23  U.  C.  R. 
553 ;  Pole  v.  Leask,  9  Jur.  N.  S.  829  ;  Moody  v.  London 
and  Brighton,  dx.,  R  W.  Co.,  1  B.  &  S.  290 ;  Harper  v. 
Williams,  4  Q.  B.  219.  It  is  no  part  of  the  business  of  an 
attorney  to  receive  and  invest  other  men's  money,  but  that 
of  a  scrivener  ;  and  even  the  possession  of  a  mortgage  by  an 
attorne}^  does  not  authorize  him  to  receive  either  piincipal 
or  interest,  but  express  authority  must  be  shewn  :  Har- 
man  v.  Johnson,  2  E.  B.  61 ;  WiUdnson  v.  Candlish, 
5  Ex.  91 ;  (Sims  v.  Brutton,  5  Ex.  802.  And  the  same 
rule  is  laid  down  as  to  a  vendor's  solicitor :  Viaey  v. 
Chaplin,  4  Jur.  N.  S.  619.  Assuming,  however,  that  the 
attorney  had  authority  to  receive  payment,  there  was  in 
fact  no  payment,  for  the  execution  of  the  subsequent  mort- 
gage would  not  amount  to  a  payment  to  the  plaintiff;  it 
would  simply  make  the  attorney,  on  the  receipt  of  the 
money,  a  debtor  to  the  mortgagor :  C alter  all  v.  Hindle,  L. 
R.  2  C.  P.  368. 

Harrison,  Q.  C,  contra.  The  evidence  shews  that  the 
attorney  was  authorized  to  collect  the  mortgage,  and  the 


588 


COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


defendant  had  no  notice  of  any  limitation  of  his  authority. 
It  was  the  duty  of  the  plaintiff,  having  authorized  the 
attorney  to  act  for  him  in  the  collection  of  the  mortgage, 
to  have  notified  the  defendant  that  he  had  authority  only 
to  collect  the  interest,  and  not  having  done  so  he  is  bound 
by  his  agent's  act.  The  cases,  however,  shew  that  the 
attorney  had  authority  to  receive  the  principal :  Bridges  v. 
Garrett,  L.  R.  4  C.  P.  580,  S.  C.  in  Ex.  Ch.,  L.  R.  5  C.  P.  451 ; 
Webber  v.  Granville,  7  Jur.  N.  S.  9420  ;  Patterson  v.  Fuller, 
32  U.  C.  R.  240.  The  attorney,  was  in  the  same  position 
as  a  scrivener,  and  it  was  admitted  by  the  opposite  side 
that  payment  to  a  scrivener  is  sufficient.  As  to  the 
second  point,  the  arrangement  made  as  to  the  execution  of 
the  second  mortgage,  and  the  direction  to  the  attorney 
to  receive  the  money  and  pay  off  the  existing  mortgage, 
would  clearly  amount  to  a  payment  to  the  attorney,  and 
not  siniply  make  the  attorney  the  defendant's  debtor. 

Galt,  J. — It  did  not  appear  from  the  evidence  whether 
the  attorney  had  any  other  moneys  actually  in  his  hands, 
with  which  he  could  have  paid  off  the  mortgage,  and  it  is 
quite  possible  that  he  may  have  used  the  new  mortgage  to 
represent  moneys  which  he  had  previously  misapplied ; 
but  as  no  notice  of  this  circumstance  was  taken  at  the 
trial,  or  on  the  argument  before  us,  it  is  unnecessary  to 
consider  it. 

The  cases  relied  upon  by  the  counsel  for  the  defendant 
were.  Bridges  v.  Garrett,  L.  R.  4  C.  P.  580,  L.  R.  5  C.  P. 
451 ;  Webber  v.  Granville,  9  C.  B.  N.  S.  883  ;  and  Patterson 
V.  Fuller,  32  U.  C.  R.  240. 

These  cases  are  very  distinguishable  from  the  present. 

In  the  first,  the  very  appointment  of  Craig  as  deputy- 
steward  authorized  him  to  receive  payment  of  the  fine,  for 
non-payment  of  which  the  action  was  brought.  In  the 
second,  the  defjiulting  agent  had  possession  of  the  annuity 
deed,  and  also  acted  as  general  agent  for  the  deceased,  who 
was  resident  abroad,  in  relation  to  her  money  matters ; 
and  in  the  tliird,  the  Court  was  of  opinion  that  there  was 
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a  ratification  of  the  act  of  the  party  claiming  or  acting  as 
agent. 

AVhether  the  attorney  was  agent  for  the  plaintiff  was  a 
question  of  fact ;  and  the  evidence  wholly  fails  to  satisfy 
me  that  there  was  any  authority,  express  or  implied,  to 
warrant  our  holding  that  the  attorney  had  the  plaintiff's 
authority  to  receive  this  money.  There  was  certainly  no 
special  authority,  and  the  evidence  of  any  general  authority 
is  equally  wanting. 

Beyond  the  defendant's  statement,  that  the  attorney 
told  him  he  was  directed  to  call  in  the  money  due  on  the 
mortgage,  there  is  no  proof  that  such  was  the  case. 

The  fact  that  at  the  time  of  the  alleged  payment,  the 
security  was  not  in  the  attorney's  hands,  goes  far  to  negative 
the  truth  of  this  assumption. 

It  is  a  most  unfortunate  case,  but  the  loss  to  the  defen- 
dant has  been  solely  caused  by  his  misplaced  trust  in 
the  attorney,  and  is  not,  in  my  judgment,  in  any  way 
traceable  to  any  thing  said  or  done  by  the  plaintiff. 

In  this  view,  it  is  unnecessary  to  discuss  the  question  as 
to  whether  the  transaction  between  the  defendant  and  the 
attorney  amounted  to  payment,  even  if  he  had  authority 
from  the  plaintiff. 

Hagarty,  C.  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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Burnett,  Executor  of  Roberts,  v.  Conger. 

Detention  of  vessel — Liability. 

P.  N.  &  Co.,  brokers  at  Cleveland,  shipped  a  cargo  of  coal  on  testator's 
vessel,  consigned  to  defendant  at  Toronto,  there  being  no  stipulation 
in  the  bill  of  lading  as  to  demurrage.  The  vessel  was  detained  four 
and  a  half  days  in  unloading,  for  which  it  was  sought  to  make  defen- 
dant liable.  A  verdict  having  been  found  for  the  plaintiff,  upon  the 
evidence  set  out  below,  a  new  trial  was  granted,  as  the  facts  with 
regard  to  defendant's  having  hired  the  vessel  had  not  been  fully 
brought  out. 

QucBre,  if  it  had  been  satisfactorily  proved  that  defendant  had  employed 
the  vessel,  whether  he  would  have  been  liable  on  the  merits.  Semblef 
not,  for  the  substantial  cause  ot  delay  seemed  to  have  been  the  want 
of  men  to  discharge'  the  cargo,  which  it  was  the  testator's  duty  to 
provide,  the  gangs  of  men  being  employed  in  unloading  other  vessels 
previously  arrived  at  the  wharf  to  which  defendant  first  sent  the  said 
vessel,  and  defendant  had  told  the  master,  when  he  complained  of 
delay,  that  he  might  go  to  another  wharf. 

Declaration  :  that'  the  defendant  and  the  plaintiff's  tes- 
tator agreed  that  the  testator's  schooner  Peerless  should 
carry  a  cargo  of  coal  from  Cleveland  to  Toronto,  for  freight, 
&c. :  that  the  testator  carried  the  cargo  and  delivered  it 
to  the  defendant ;  that  the  defendant  kept  the  schooner 
four  and  a  half  days  beyond  the  usual  and  reasonable  time, 
to  wit,  forty-eight  hours,  allowed  by  the  custom  of  carriers 
by  water,  &:c.,  and  the  defendant  thereby  became  liable  to 
pay,  &c. 

Second  count:  that  the  defendant  detained  the  vessel 
four  and  a  half  days  beyond  a  reasonable  time  allowed  for 
demurrage,  whereby  the  testator  was  deprived  of  the  use 
of  the  vessel,  &c. 

Pleas,  1.  Traversing  the  agreement,  2.  Traversing  the 
detention.  3.  That  the  defendant  did  not  detain,  &c.  4. 
That  there  was  no  stipulation  as  to  demurrage  in  the 
charter,  and  setting  out  certain  facts  to  the  effect  that  the 
detention  arose  from  the  master's  fault.  Issue. 

The  case  was  tried  before  Morrison  J.  and  a  jury,  at 
Hamilton,  at  the  Winter  Assizes  of  1873. 

The  master  swore  that  he  took  a  cargo  of  coal  from 
Cleveland,  consigned  to  the  defendant. 
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The  bill  of  lading  was  dated,  October  22nd,  1872,  at 
Cleveland,  stating  that  Payne,  Newton  &  Co.,  shipped 
the  coal,  marked  and  consigned  as  in  margin,  P.  D.  Conger, 
Toronto,  374  tons,  &c.,  coal.  Ontario  Lake  freight,  $3, 
per  ton,  gold.  Two  tons  on  deck  belonging  to  mate.  And 
at  the  foot  was  the  master's  receipt  for  $1,115.29  freight, 
from  the  Grand  Trunk  Railway  Company. 

The  master  proved  that  on  arrival  in  Toronto,  the 
defendant  told  him  he  must  go  to  the  Grand  Trunk  wharf 
to  discharge ;  that  the  wharf  was  crowded,  and  he  was 
detained  four  and  a  half  days  beyond  the  forty-eight  hours 
allowed. 

The  testator's  daughter  proved  that  she  went  as  super- 
cargo on  the  vessel ;  attended  to  the  vessel,  and  looked 
after  the  cooking  :  that  on  the  23rd  September,  at  Toronto, 
the  defendant  came  on  board,  and  asked  the  testator 
to  take  a  cargo  of  coal  for  him,  at  $2.50  per  ton  ;  that  she 
advised  the  testator  not  to  go,  as  they  had  a  cargo 
to  take  to  Kingston,  and  that  the  testator  declined,  but 
said  he  would  give  the  defendant  the  preference  when  he 
got  to  Cleveland  ;  that  they  then  took  a  cargo  to  Cleve- 
land, and  while  there  a  broker,  on  the  part  of  the  defen- 
dant, hired  them  to  take  371  tons  to  Toronto,  and  on 
reaching  Toronto  the  defendant  told  them  they  must  go 
to  the  Rolling  Mills  to  discharge.  She  said  they  knew 
nothing  of  the  Grand  Trunk  Company,  but  that  they  had 
carried  coal  for  the  defendant  before. 

For  the  defence,  Mr.  M.  G.  Cameron  objected  that  there 
was  no  case  made  out ;  no  agreement  to  pay  demurrage, 
and  no  evidence  to  shew  that  the  persons  loading  at  Cleve- 
land were  authorized  to  make  a  contract  for  the  defendant. 

Leave  was  reserved  to  move  to  enter  a  nonsuit. 

The  defendant  was  called,  and  swore  that  the  broker  at 
Cleveland  was  not  his  agent :  that  the  vessel  had  once 
'  before  taken  a  cargo  for  him,  and  discharged  at  the  Grand 
Trunk  Railway  wharf :  that  he  had  tried  to  get  her  to  take 
a  load  at  $2.50  :  that  after  telling  the  master  to  go  to  the 
Rolling  Mills  wharf  he  was  served  the  next  day  with  a 
notice  of  claim  for  demurrage,  and  he  then  told  the  master 
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he  would  take  the  coal  at  any  wharf  where  he,  the  master, 
could  get  a  gang  to  discharge  her,  as  the  carrier  was  bound 
to  discharge  and  get  the  gang  for  that  purpose ;  that  the 
witness  told  them  he  would  pay  no  demurrage,  but  would 
take  the  coal  any  where  they  would  land  it. 

The  learned  Judge  told  the  jury  to  say  on  the  evidence 
if  they  were  satisfied  there  was  a  contract  between  the 
defendant  and  the  testator  to  take  the  coals,  referring  to 
the  conversation  when  the  defendant  asked  him  to  carry  a 
load,  &c. ;  the-  hiring  of  the  vessel  at  Cleveland  to  take  the 
coals  for  defendant;  the  arrival  in  Toronto,  and  the  defendant 
insisting  on  its  not  being  landed  at  his  wharf,  but  at  the 
Grand  Trunk  Railway  wharf;  and  his  recognition  of  the 
cargo. 

This  charge  was  objected  to. 

The  jury  found  for  the  plaintift",  with  $100  damages. 

In  this  term,  M.  C.  Cameron  obtained  a  rule  nisi  for  a 
nonsuit,  on  the  leave  reserv^ed ;  or  for  a  new  trial,  on  the 
law  and  evidence  ;  and  for  misdirection,  on  the  objections 
taken  at  the  trial. 

In  the  same  term,  Leggo  shewed  cause.  As  a  general 
rule,  to  found  the  claim  for  demurrage,  there  must  be  a 
contract  to  that  effect,  which  must  be  set  out  in  the  charter 
party  or  bill  of  lading ;  but  where  there  is  a  contract  by 
bill  of  lading  to  deliver  goods  the  law  will  imply  a  contract 
on  the  part  of  the  shipper  to  receive  them  within  a  reason- 
able time.  No  contract  was  made  at  Toronto  as  the 
defendant's  offer  was  not  accepted,  but  the  evidence  shews 
that  on  the  arrival  of  the  vessel  at  Cleveland  she  was  char- 
tered by  the  defendant's  broker,  and  the  cargo  consigned  to 
the  defendant  at  Toronto,  and  a  bill  of  lading  to  that  effect 
was  drawn  up.  The  cargo  duly  arrived  at  Toronto,  and  was 
taken  to  the  defendant's  wharf,  when  the  defendant  took 
charge  of  the  vessel  and  ordered  the  master  to  go  to  the 
Grand  Trunk  wharf,  which  he  did,  and"  on  account  of  the 
crowded  state  of  that  wharf  the  delay  occurred.  The 
plaintiff  had  the  legal  right  to  deliver  the  cargo  at  any 
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wharf,  but  on  the  defendant  taking  charge  the  plaintiff 
gave  up  his  legal  right,  and  therefore  the  defendant  is 
liable.  The  case  was  fairly  left  to  the  jury,  and  they  found 
for  the  plaintiff:  Broivn  v.  Ross,  5  U.  C.  R.  4G9  ;  McGrevy 
V.  Eathbone,  11  C.  P.  186;  TTemp  v.  McDougall,  23  U.  C. 
R.  380 ;  Barker  v.  Torrance,  30  U.  C.  R.  43,  in  appeal,  31 
U.  C.  R.  561. 

M,  G.  Cameron,  Q.  C,  contra.  The  right  to  demurrage 
can  only  arise  upon  a  special  contract,  and  there  is  no  evi- 
dence of  such  a  contract.  The  cases  deciding  that  the  ship- 
per is  liable,  in  the  absence  of  a  contract,  on  the  implied 
contract  to  receive  within  a  reasonable  time  have  gone  too 
far.  The  plaintiff,  however,  could  have  landed  the  goods 
at  any  wharf  and  claimed  wharfage  or  other  proper  charges 
for  their  landing :  Boulder  v.  General  Steam  Navigation 
Co.,  3  F.  &  F.  170 ;  Parker  v.  Winlow,  7  E.  &  B.  942. 
Here,  however,  it  was  not  proved  that  the  defendant 
chartered  the  vessel.  Also,  as  this  was  a  general  ship, 
part  of  the  cargo  belonging  to  the  mate,  no  obligation 
existed  on  the  part  of  the  shipper  to  guarantee  the  non- 
detention  of  the  vessel  by  want  of  readiness  to  receive, 
because  the  carrier  could  discharge  his  duty  by  delivering 
at  an  ordinarj'-  wharf  or  storehouse  :  Kemp  v  McDoiigall, 
23  U.  C.  R.  380.  The  evidence,  moreover,  shews  that  the 
delay  arose  from  the  want  of  a  gang  of  men  to  discharge 
the  vessel,  and  as  it  was  the  duty  of  the  carrier  to  provide 
them,  no  liability  attaches  to  the  shipper.  The  only  object 
of  telling  the  plaintiff  to  go  to  the  Rolling  Mills'  wharf, 
was  because  there  was  a  gang  of  men  there. 

Hagarty  C.  J. — In  Kemp  v.  McDougall,  23  U.  C.  R. 
380,  Draper,  C.  J.,  at  page  383,  says :  In  this  case  the 
bill  of  lading  constitutes  the  whole  contract,  and  it  says 
nothing  on  the  subject  of  lay  days,  or  days  for  unloading, 
or  demurrage.  The  consignee,  therefore,  by  accepting  the 
goods  entered  into  no  contract  arid  incurred  no  liability 
beyond  what  was  there  expressed,  and  could  not  be  made 
liable  for  the  demand  in  this  action."  Citing  Chappel  v. 
75— VOL.  XXIII  CP. 
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Comfort,  10  C.  B.  N.  S.  802  ;    Young  v.  Moeller,  5  E. 
&  B.  755. 

The  Court,  in  the  case  quoted,  held  the  defendant  liable 
as  consignor,  shipper,  and  hirer  of  the  vessel  delayed,  the 
contract  being  with  him,  and  the  law  implied  an  under- 
taking to  receive  the  wheat  shipped  within  a  reasonable 
time  after  arrival. 

Barker  v.  Torrance,  30  U.  C.  R.  43,  adopts  the  same 
view,  apparently,  and  the  defendants  were  held  liable, 
being  both  consignors  and  consignees,  and  owners  of  the 
cargo,  and  substantially  the  charterers.  This  decision  was 
upheld  in  the  Court  of  Appeal,  31  U.  C.  R.  561. 

It  was  there  assumed  from  the  evidence  that  the  defend- 
ants were  both  consignors  and  consignees,  and  the  persons 
to  furnish  the  barges  to  discharge  the  plaintiff's  vessel. 

McGrevy  v.  Rathhone,  11  C.  P.  186,  is  to  the  same 
effect. 

It  seems  clear,  I  think,  that  if  this  action  be  maintain- 
able against  the  defendant,  it  can  only  be  on  proving  that 
he  entered  into  a  contract  with  the  plaintiff  for  the  charter 
of  this  vessel  to  carry  coal  from  Cleveland  to  Toronto,  and 
to  imply  therefrom  an  undertaking  that  the  vessel  should 
be  discharged  with  reasonable  promptitude. 

I  cannot  see  how  the  plaintiff  has  affirmatively  proved 
this.  The  plain  course  would  be  to  shew  that  the  brokers 
in  Cleveland  chartered  the  vessel  for  the  defendant  on  his 
acr-ount,  or  as  his  agents. 

Beyond  the  evidence  of  the  woman,  who  says  that  at 
Cleveland,  "  a  broker  on  the  part  of  the  defendant,  hired  us 
to  take  371  tons  of  coal  to  Toronto,"  she  gives  no  account 
as  to  how  or  why  she  knew  he  was  acting  on  the  part  of 
the  defendant,  and  the  bill  of  lading  gives  no  aid  on  this 
head.  It  is  not  shewn  who  owned  the  coals,  and  the  freight 
is  paid,  not  by  the  defendant,  but  by  the  Grand  Trunk 
Railway  Company. 

Then  the  defendant  is  called,  and  declares  that  the  broker 
at  Cleveland  was  not  his  agent.  Neither  side  asked  him  to 
explain  what,  if  any,  was  his  connection  with  these  coals, 
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or  on  whose  account  they  were  carried,  or  by  whom  they 
were  owned.  And  on  the  other  hand,  when  the  woman 
swore  that  a  broker  at  Cleveland  hired  them  on  behalf  of 
the  defendant,  the  defendant's  counsel  asked  her  no  ques- 
tions as  to  how  she  knew  he  was  acting  for  the  defendant. 

Having  denied  that  the  shippers  were  his  agents,  the 
plaintiff,  who  desires  to  make  him  liable,  asks  no  questions 
on  that  point,  thus  apparently  accepting  his  statement. 

The  burden  was  on  the  plaintiff  to  clear  up  the  matter, 
and  to  prove  a  liability. 

It  is  difficult  to  understand  on  what  principje  he  abstained 
from  asking  him  as  to  his  real  position,  unless  on  the  theory 
that  he  cannot  dispute  its  correctness.  It  was  either  on 
this  account,  or  because  he  misunderstood  his  own  position, 
as  the  plaintiff  is  bound  to  prove  a  liability,  not  to  ask  a 
jury  to  guess  at  it. 

Had  there  been  reasonable  proof  that  the  defendant  had 
employed  the  vessel  for  this  voyage,  it  would  be  very 
doubtful,  I  think,  if  he  be  liable  on  the  merits.  It  was  the 
carrier's  contract  and  duty  to  have  the  cargo  discharged  by 
a  gang,  and  the  substantial  cause  of  delay  seems  to  have 
been  that  other  vessels,  previously  arrived,  were  at  the 
Grand  Trunk  Railway  wharf,  and  the  gangs  were  unload- 
ing them.  It  is  sworn  by  the  defendant,  and  not  denied  by 
the  plaintiff,  that  the  master  was  told  when  he  complained 
of  delay  that  he  might  go  to  another  wharf  to  unload. 

The  case  of  Ford  v.  Cotesiuorth,  L.  R.  4  Q.  B.  127,  in 
Error,  L.  R.  5  Q.  B.  544,  appears  to  lay  down  an  intelligible 
principle  to  govern  cases  like  the  present,  where  there  is  no 
express  agreement  as  to  the  time  for  unloading  or  demur- 
rage. When  there  is  such  agreement,  the  freighter  or  en- 
dorsee of  the  bill  of  lading  is  bound  by  it,  and  takes  all 
risks. 

The  judgment  of  Blackburn,  J.,  at  page  134,  is  very 
instructive  :  "  We  think  that  delivering  cargo  is  as  much 
the  duty  of  the  shipowner  as  of  the  merchant ;  and  conse- 
quently that  the  contract,  implied  by  the  law,  in  the  absence 
of  any  stipulation,  in  a  charter  party,  is  that  each  party 
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shall  use  reasonable  diligence  in  performing  his  part  of  the 
delivery  at  the  port  of  discharge,  the  merchant  being  ready 
to  receive  in  the  usual  manner,  and  the  owner  by  his  cap- 
tain and  crew  to  deliver  in  the  usual  manner.  So  that 
there  is  no  contract  implied  by  law  cm  the  part  of  the  ship- 
owner to  allow  his  vessel  to  be  kept  there  for  the  usual 
time,  if  by  reasonable  diligence  on  the  part  of  the  mer- 
chant the  cargo  might  be  sooner  taken  away,  and  no  con- 
tract implied  by  law  on  the  part  of  the  merchant  to  take 
the  cargo  out  within  such  usual  time,  if  he  could  not  by 
reasonable  diligence  perform  it :  though  very  commonly 
there  are  stipulations  to  that  effect." 

In  that  case  the  vessel  was  at  the  Port  of  Callao,  and  had 
to  discharge  in  lighters  provided  by  the  merchant  on  shore. 
While  unloading,  the  authorities,  fearing  a  bombardment  by 
the  Spanish  fleet,  refused  to  allow  any  more  cargo  to  be 
landed. 

In  the  case  in  our  Court  of  Barker  v.  Torrance,  the  lia- 
bility of  the  defendants  on  the  merits  seems  to  be  rested 
on  their  default  in  not  having  barges  at  Kingston  to  re- 
ceive the  cargo. 

The  case  of  Chaiopel  v.  Comfort,  10  C.  B.  N.  S.  802, 
favours  the  defendant's  view. 

I  think  that,  on  the  whole,  our  best  course  is  to  order 
a  new  trial  without  costs.  Each  party,  I  think,  failed  to 
bring  the  facts  out.  But  for  defendant  leaving  the  woman's 
evidence  unquestioned,  as  to  the  broker  at  Cleveland,  we 
should  direct  a  nonsuit  on  the  leave  reserved. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  absolute  for  new  trial. 
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Hely  v.  The  Canada  Company. 

Ejectment — Landlord  and  tenant — Proof  of  entry  and  attornment — Rights  of 
landlord  coming  in  to  defend. 

To  supply  the  evidence,  by  the  judgment  of  the  Court,  ante  p.  20,  held 
to  be  wanting  at  the  previous  trial,  the  defendants  proved  an  admission 
by  M.  that  he  held  the  land  for  the  defendants  after  he  had  first 
informed  them  that  he  held  under  the  plaintiff  and  that  he  and  the 
plaintiff  had  made  improvements  thereon. 

Held,  that  the  defendants,  with  full  knowledge  of  these  facts  granting  a 
lease  to  M.  with  a  covenant  against  incumbrances,  shewed  that  they 
were  proceeding  to  enforce  the  forfeiture  against  plaintiff,  and  that  M. 
attorned  to  them  to  avoid  eviction  5  also  that  the  defendant  coming  in 
in  this  suit  against  M.,  and  defending  as  M.'s  landlords,  contending 
that  plaintiff's  lease  was  at  an  end,  shewed  that  their  desire  was  to 
forfeit  it. 

It  was  objected  that  as  defendants  were  defending  in  lieu  ofM.,  they 
could  only  set  up  the  same  defence  as  M.  could  ;  but  held  that  as  the 
the  defendants  had  really  become  M.'s  landlords,  and  he  their  tenant, 
by  accepting  a  lease  utterly  inconsistent  with  the  demise  to  plaintiff, 
they  could  defend  in  their  own  right,  and  urge  this  lease  and  M.'s 
attornment  to  them,  as  their  entry  for  conditions  broken  in  plaintiff's 
lease. 

Ejectment. 

The  cause  was  tried  before  Richards,  C.  J.,  without  a 
jury,  at  Ottawa,  at  the  Fall  Assizes  of  1873. 

The  evidence,  with  the  exception  of  the  additional  facts 
stated  below,  was  the  same  as  was  stated  in  the  previous 
report  of  this  case,  ante  page  20,  where  a  new  trial  was 
granted  on  the  ground  that  it  did  not  appear  that  the  de- 
fendants were  proceeding  to  enforce  their  right  of  re-entry 
against  the  plaintiff  for  certain  specified  causes  of  forfeiture, 
and  that  McQuinlan  attorned  to  them  to  avoid  eviction. 

The  additional  evidence  was  as  follows  :  The  Company 
put  in  a  paper  signed  by  McQuinlan,  and  it  was  agreed 
that  it  should  be  read  as  if  sworn  to  by  him. 

It  was  an  affidavit  of  McQuinlan,  dated  11th  February, 
1872,  stating  certain  particulars  as  to  this  lot :  that  he  was 
an  applicant  therefor  to  the  Company  ;  that  he  had  taken 
a  sub-lease  of  it  from  the  plaintiff,  and  that  certain  im- 
provements had  been  made  thereon  by  him  and  by  Hely. 

And  at  the  foot  of  the  affidavit  was  the  following  cer- 
tificate : — "  I  hereby  certify  that,  at  the  request  of  the 
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Canada  Company,  I  hold  possession  of  the  above  mentioned 
land  on  behalf  of  the  Company." 

"  Witness  my  hand."    (Signed.)    "Alex.  McQuinlan." 

It  appeared  that  McQuinlan  paid  the  Company  $125, 
when  in  treaty  with  them,  through  McCuaig. 

It  also  appeared  that  the  lease  was  dated  on  the  10th 
February,  the  day  previous  to  the  affidavit ;  but  endorsed 
on  the  lease  was  the  following  memorandum  : — 

"Your  remittance,  $125,  by  hand  of  Mr.  McCuaig,  is 
received  ;  execute  the  lease,  and  return  it  with  the  affidavit 
as  soon  as  possible.  Be  sure  you  attend  to  the  affidavit 
sent  by  Mr.  McCuaig." 

It  appeared  also  that,  by  the  terms  of  lease,  McQuinlan, 
the  lessee,  had  a  right  of  purchase  at  a  sum  fixed,  and  the 
Canada  Company,  the  lessors,  covenanted  upon  payment 
of  that  sum,  "  to  convey  the  said  land  to  the  lessee  free  and 
clear  of  all  incumbrances  made  by  the  lessors  or  any 
claimant  under  them." 

The  learned  Judge  was  of  opinion  that  the  additional 
evidence  was  sufficient,  and  entered  a  verdict  for  the  de- 
fendants. 

In  Michaelmas  term,  F.  Osier  obtained  a  rule  nisi,  under 
the  Law  Reform  Act,  to  enter  a  verdict  for  the  plaintiff. 

In  this  term,  /.  H.  Cameron,  Q.  C,  shewed  cause.  The 
a,ffidavit  of  McQuinlan,  with  the  certificate  endorsed,  shews 
a  clear  intention  on  the  defendants'  part  to  assert  their 
right  of  re-entry,  and  that  McQuinlan,  at  their  request, 
had  taken  possession ;  and  the  subsequent  lease  to  him 
shews  that  he  attorned  to  the  company,  and  although  the 
lease  is  dated  prior  to  the  affidavit,  this  is  caused  by  its 
being  drawn  up  at  the  Company's  office  at  Toronto,  and 
then  sent  for  McQuinlan's  acceptance,  as  appears  from  the 
memorandum  endorsed.  This  puts  an  end  to  all  difficulty, 
and  it  was  so  considered  by  the  plaintiff*,  his  whole  con- 
tention being,  that  the  defendants  had  waived  the  prior 
forfeitures  by  the  subsequent  demand  of  rent. 

F.  Osier,  contra.  The  affidavit  has  not  the  effect  of  put- 
ting an  end  to  the  difficulty  raised  at  the  former  trial,  and 
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was  not  so  considered  by  the  plaintiff,  as  he  in  fact  strongly 
objected  to  it.  Its  date  clearly  shews  ihat  it  was  made 
subsequently  to  the  lease,  and  there  is  nothing  in  the 
evidence  to  shew  that  this  was  caused  by  the  lease 
being  drawn  at  Toronto,  and  then  sent  to  M'Quinlan  for 
execution.  There  is,  therefore,  no  evidence  of  any  inten- 
tion on  the  part  of  the  company  to  evict  McQuinlan,  and 
that  he  attorned  to  them  by  taking  the  lease.  At 
all  events  the  point  cannot  be  raised  here  as  the  de- 
fendants have  not  set  it  up  in  their  notice  of  title,  which, 
besides,  they  could  not  do  as  they  are  restricted  to  the 
same  defence  only  as  McQuinlan  had.  Moreover,  the  letters 
written  by  the  company  demanding  the  rent,  clearly  shew 
that  they  did  not  intend  to  insist  on  the  forfeitures. 

Hagarty,  C.  J. — From  the  memorandum  on  the  lease  it 
seems  apparent  that  although  the  lease  is  dated  10th 
February,  and  the  affidavit  of  McQuinlan  is  dated  11th 
February,  the  lease  was  in  fact  dated  in  Toronto,  and  then 
sent  down  for  execution  to  the  country. 

We  have  McQuinlan  admitting  that  he  holds  the  land 
for  the  Company,  after  directly  apprizing  them  of  his 
having  held  imder  the  plaintiff,  and  of  the  plaintiff  having 
made  improvements  on  the  land.  With  all  this  know- 
ledge, the  lease  is  made  to  McQuinlan.  This  is,  doubtless, 
a  full  attornment  by  McQuinlan  to  the  defendants,  and 
the  only  further,  matter  usually  requii-ed,  is  some  proof 
that  the  defendants  were  proceeding  to  enforce  the  for- 
feituie  against  Hely,  from  which  it  would  be  plain  that 
McQuinlan  attorned  to  them  to  avoid  eviction. 

The  giving  of  the  new  lease  to  McQuinlan,  with  full 
knowledge  of  his  position  as  to  the  plaintiff,  and  with  a 
covenant  to  conve}^  to  him  free  of  all  encumbrances,  would 
seem  to  be  a  most  unequivocal  act  on  the  defendants'  part 
to  put  an  end  to  the  plaintiff 's  lease. 

Then  when  McQuinlan  is  sued,  the  defendants  interpose 
and  have  themselves  made  defendants,  as  landlords. 

As  far  as  they  are  concerned,  they  signify  their  desire  to 
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forfeit  the  plaintiff's  lease;  they  defend  as  owners  of  the 
fee  simple,  and  contend  that  the  plaintiff's  lease  is  at  an 
end  for  specified  causes  of  forfeiture. 

It  is  laid  down  in  the  text-books,  such  as  Cole  on  Eject- 
ment, 128,  and  Wooclfall,  L.  &  T.,  10th  ed.,  p.  878,  that  when 
a  person  appears  as  "  landlord"  of  a  particular  tenant  in  pos- 
session, he  is  at  liberty  to  set  up  any  defence  which  such 
tenant  might  have  set  up  had  he  appeared  to  ihe  action, 
except  the  want  of  a  notice  to  quit  from  the  claimant  to 
the  tenant  in  possession,  who  has  suffered  judgment  by  de- 
fault. Whatever  estoppels  from  disputing  the  claimant's 
him  would  have  bound  the  tenant  in  possession,  will  bind 
title  equally. 

But  the  cases  cited  in  support  of  this  rule  only  shew 
that  where  the  tenant  (the  original  defendant,)  could  not 
successfully  resist  the  plaintiff,  that  a  person  defending  as 
the  tenant's  landlord— being  a  stranger  to  the  claimant — 
cannot  be  in  any  better  position  than  such  tenant. 

I  have  not  seen  any  case  resembling  the  present,  and 
cannot  see  why  these  defendants  cannot  insist  that  the 
plaintiff  has  ceased  to  have  any  interest  under  his  lease. 

Had  the  defendants  found  the  actual  possession  vacant 
they  could  have  entered  and  defended  against  the  plaintiff, 
as  having  forfeited  his  lease. 

Boe  dem.  Willis  v.  Birchmore  et  al.,  9  A.  &  E.  662,  (one  of 
the  cases  cited  in  the  text  books),  may  be  referred  to.  The 
original  defendant  was  in  under  the  devisor  of  the  plaintiff's 
lessor,  and  could  not  dispute  his  title.  The  defendants  were 
let  in  to  defend  as  landlords.  They  were  strangers  to  the 
lessor.  Coleridge,  J.,  at  page  669,  says  :  "  Where,  however, 
the  attempt  has  been  to  let  in  a  person  who,  by  this  means, 
would  throw  upon  the  lessor  of  the  plaiptiff  an  onus  of 
proving  title,  which,  as  between  him  and  the  party  let  in, 
he  ought  not  to  be  subject  to,  the  rule,"  (namely,  the  consent 
rule,)  has  been  discharged,  or  the  party  coming  in  has  been 
precluded  from  setting  up  his  own  adverse  title,  and  forced 
to  stand  in  the  same  situation  as  the  tenant  in  whose  stead 
he  appeared."  Citing  Doe  dem.  Knight  v.  Lady  Smythe,  4 
M.  &  S.  347. 
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And  Lord  Denman  remarks :  "Here  the  defendants 
appear  as  strangers,  who  went  to  trial  hoping  to  shew  a 
title  paramount,  but  failed." 

The  latter  case  does  not  appear  in  any  way  to  indicate 
that  the  landlady  who  appeared  in  lieu  of  the  tenant  had 
any  title  to  shew  as  between  her  and  the  lessor,  or  para- 
mount to  that  of  the  lessor. 

In  Doe  dem.  Bullen  v.  Mills,  2  A.  &  E.  17,  certain  prem- 
ises being  in  possession  of  a  tenant  under  lease,  a  party 
claiming  by  an  alleged  title  adverse  to  that  of  the  lessor 
and  prior  to- the  lease,  demanded  them  of  the  lessee,  and 
ultimately  obtained  possession,  by  paying  him  £20.  It 
was  held  he  could  not  set  up  the  adverse  title  against  the 
landlord. 

The  distinction  seems  to  be,  that  a  person  purchasing 
from  or  claiming  through  the  tenant  cannot,  by  defending 
as  his  landlord,  urge  any  defence  that  the  tenant  could  not 
urge. 

But  where,  as  here,  the  defendants  have  really  become 
the  landlords  of  the  tenant,  and  he  has  become  their  tenant 
by  accepting  a  lease  from  them  utterly  inconsistent  with 
the  demise  made  to  the  plaintiff,  they  can  defend  the 
action  in  their  own  right,  urging  the  very  act  done  by  them 
in  making  McQuinlan  their  tenant  and  his  attorment  to 
them,  as  their  entry  for  condition  broken  on  the  plaintiff's 
forfeited  term. 

I  think,  on  the  whole,  this  rule  must  be  discharged. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Hule  discharged. 


76 — VOL.  XXII  [  CP. 


602 


COMMON  PLEAS,  HILARY  TERM,  37  VIC,  1874. 


Becher  et  al.  V.  The  Corporation  of  the  Town  of 
Amherstburgh. 

Debentures — Payable  at  particular  place — Presentment  for  payment. 

Where  a  debenture  was  made  in  1862  payable  in  1872  "at  the  Bank  of 
Upper  Canada,"  without  ^nentioning  any  locality.  Held,  that  it  was 
not  iiecessiiy  in  a  declaration  upon  it  to  aver  or  excuse  presentment 
there,  as  the  woids  did  not  amount  to  an  avei  mi-nt  of  a  named  place, 
and  were  either  meaningless,  or  referred  to  a  defunct  banking  company 
in  its  former  business  name,  but  without  any  woids  indicating  ite 
locality,  such  company  being  declared  by  the  public  statutes  to  have 
ceased  to  exist. 

Qucere,  whether,  ^hen  a  contract  is  to  pay  at  a  particubfr  place  named 
in  a  declaration,  the  general  averment  that  the  defendant  did  not  pay, 
is  not  sufficient,  and  any  statement  as  to  the  f^laintiff  not  being  at  the 
place  named  to  receive  the  money,  or  that  the  defendant  was  there 
ready  to  pay  it,  must  not  arise  by  way  of  defence. 

Appeal  from  the  County  Court  of  the  County  of 
Middlesex. 

This  was  an  action  brought  by  the  holders  of  several 
debentures. 

Each  count  of  the  declaration  was  in  the  following 
form  :  "  For  that  the  defendants,  by  their  certain  deben- 
ture, bearing  date  the  first  day  of  August,  1862,  issued  by 
them,  sealed  with  their  corporate  seal,  and  signed  by  John 
G.  Kolfage,  then  being  the  Reeve  of  the  town  of 
Amherstluigh  and  head  of  the  defendants'  corporation 
covenanted  to  pay  to  Theodore  J.  Park  or  bearer,  at  the 
Bank  of  Up})er  Canada,  $30,  on  the  first  day  of  February, 
1873,  and  $30,  on  the  first  day  of  August,  1873  ;  and  the 
plain tififs  duly  became  and  now  are  the  holders  of  the  said 
debenture,  but  the  defendants  did  not  pay  the  said  sums, 
or  either  of  them." 

The  defendants  demurred  to  the  declaration,  on  the 
ground,  that  although  the  declaration  alleges  the  deben- 
tures to  have  been  payable  at  a  particular  place,  yet  it  does 
not  aver  or  excuse  a  presentment  there  f  or  paj^ment. 

In  the  following  term  the  demurrer  was  argued,  and 
judgment  delivered  in  favor  of  the  defendants, on  the  ground, 
that  the  debentures  being  payable  at  a  particular  place, 
presentment  for  payment  should  have  been  averred  or 
excused. 
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From  this  judgment  the  plaintiffs  appealed. 

Street,  for  the  appeal.  The  declaration  originally  was, 
that  the  defendants  covenanted  to  pay  the  money,  without 
naming  any  place.  The  defendants  pleaded  non  est  fac- 
tum, but  on  an  objection  raised  at  the  trial  on  the  ground 
of  variance,  the  plaintiffs  amended  their  declaration  by 
adding, "at  the  Bank  of  Upper  Canada."  The  defendants 
then  demurred,  on  the  ground  that  presentment  and  non- 
payment at  that  place  should  have  been  averred.  Con- 
sol.  Stat.  U.  C.  ch.  42,  sees.  5  and  6,  do  not  apply, 
as  the  documents  are  not  promissory  notes.  It  was 
contended  in  the  Court  below  that  the  law  is  the  same  in 
the  case  of  a  simple  promise  to  pay,  as  lor  instance  a 
proniissor}^  note,  and  a  covenant,  but  there  is  an  essential 
difference.  The  former  are  governed  by  the  statute  mer- 
chant, while  the  latter  depends  on  the  common  law,  and 
therefore  the  case  of  Saunderson  v.  Boiues,  1^  East  500, 
principally  relied  upon  by  the  defendants,  does  not  apply. 
However,  in  that  case,  the  note  was  payable  on  demand, 
while  here  the  covenant  is  absolute.  There  was  no  necessity 
for  inserting  the  words  "  at  the  Bank  of  Upper  Canada,'* 
and  the  declaration  would  have  been  orood  without  them. 
But  even  if  a  presentment  must  be  proved,  it  is  not 
necessary  to  aver  it  in  the  declaration,  but  the  defendant 
should  plead,  by  way  of  excuse  against  payment,  that  he 
was  ready  at  the  place  appointed  to  pay,  but  that  the 
plaintiffs  were  not  there  to  receive:  Roive  v.  Yowug,  2 
B.  &;  B.  191;  Osborne  v.  Preston  and  Berlin  R.  W. 
Co.,  9  C.  P.  241.  Moreover,  the  words  used,  "at  the 
Bank  of  Upper  Canada,"  do  not  refer  to  any  particular 
place,  and  it  is  well  known  that  the  Bank  has  long  ceased 
to  exist. 

Meredith,  contra.  The  declaration  is  in  covenant  and 
not  in  debt,  the  covenant  is  to  pay  at  a  particular 
place,  namely,  at  the  Bank  of  Upper  Canada,  and  present- 
ment and  non-payment  at  that  place  should  have  been 
averred.    There  is  no  difference  between  a  simple  promise 
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to  pay  and  a  covenant.  Where  there  is  a  promise  to  pay, 
as  in  the  case  of  a  promissory  note,  at  a  particular  place, 
the  declaration  must  aver  presentment  at  that  place,  and 
it  must  be  proved:  Saunderson  v.  Bowes,  14  East  500. 
There  it  is  expressly  said  that  where  a  person  binds 
himself,  even  by  bond,  to  pay  at  a  particular  place,  then 
he  is  not  liable  at  any  other  place,  and  a  demand  must  be 
made  there.  See  also  Roive  v.  Young,  2  B.  &  B.  191; 
Sjnndler  v.  Grellett,  1  Ex.  384.  There  is  nothing  in  the 
declaration  to  shew  that  the  plaintiff  was  at  the  place 
appointed  to  receive  the  money,  and  it  would  be  hard  if 
the  defendants  having  the  money  there,  should  be  called 
upon  to  pay  elsewhere.  The  meaning  of  the  words  "  at 
the  Bank  of  Upper  Canada,"  is  the  banking  house  of  the 
Bank. 

Hagarty,  C.  J. — It  is  most  unfortunate  that  inatten- 
tion to  what  would  seem  a  very  obvious  precaution  on  the 
part  of  the  plaintiff  should  have  caused  all  this  litigation. 

After  a  plea  of  non  est  factum,  and,  as  we  were  told  in 
argument,at  the  trial  of  the  issue  therebyraised,onan  objec- 
tion on  the  ground  of  variance,  the  plaintiffs  amended  their 
declaration  by  inserting  the  words,  "  at  the  Bank  of  Upper 
Canada and  then  a  demurrer  is  permitted  to  be  filed, 
because  the  declaration  does  not  aver  presentment  and 
non-payment  "  at  a  particular  place." 

It  is  not  customary  to  allow  an  amendment  simply  to 
invite  or  cause  a  demurrer. 

It  seems  curious  that  with  the  insertion  of  the  words, 
at  the  Bank  of  Upper  Canada,"  there  was  not,  at  the 
same  time,  added,  "  which  said  Bank  long  before  the  said 
date  or  dates  had  wholly  ceased  to  exist." 

But  we  have  to  deal  with  the  record  as  it  stands.  But 
it  may  be  remarked  that,  at  all  events,  since  1st  January, 
1874,  under  section  50  of  the  Administration  of  Justice 
Act,  1873,  the  Judge  might,  at  any  stage  of  the  cause, 
make  any  necessary  amendment,  &c.,  so  as  the  preceeding 
section,  49,  might  apply. 
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What  does  the  whole  objection  amount  to  ?  That  the 
debt  was  payable  "  at  a  particular  place."  What  is  the 
particular  place  ?  No  place  whatever  is  mentioned,  but 
the  words  are,  at  the  Bank  of  Upper  Canada."  It  does 
not  say  at  London,  or  Chatham,  or  any  other  place.  What 
therefore  do  these  words  mean  ? 

It  seems  to  have  been  assumed  that  they  mean  that 
the  Bank  of  Upper  Canada  "  is  some  known  place,  or 
banking,  or  other  company. 

If  the  Court  judicially  knows  what  these  words  indicate, 
that  knowledge  must  be,  that  by  public  statute  law  what 
was  the  Bank  of  Upper  Canada  on  the  1st  of  August, 
1862,  when  the  contract  was  made,  had  wholly  ceased  to 
exist  long  before  the  days  in  1873,  when  the  contract  was 
to  be  performed. 

The  Dominion  statute  of  1870,  33  Vic.  ch.  40,  vests  the 
whole  of  the  remaining  assets,  &c.,  and  all  the  claims,  rights, 
and  credits  of  the  Bank,  held  by  the  statutory  trustees,  in 
Her  Majest}^-.  And  a  previous  Act  of  1867,  31  Vict.  ch.  17, 
vested  the  whole  of  the  Bank  estate,  &c.,  in  a  new  corpora- 
tion, called  "  The  Trustees  of  the  Bank  of  Upper  Canada." 

In  this  view,  I  cannot  see  how  the  plaintiffs  here  were 
bound  to  aver  or  excuse  presentment  at  any  place.  As 
noticed  before,  no  place  is  really  mentioned.  The  words 
used  do  not,  I  suppose,  mean  the  bank  of  a  river  or  lake, 
and  are  either  wholly  meaningless  and  unintelligible,  or 
they  mean  the  defunct  banking  company  in  its  former 
business  name,  but  without  any  words  indicating  its 
locality. 

I  think  the  demurrer  fails. 

On  the  other  ground,  on  which  the  case  seems  to  have 
been  wholly  rested  in  the  Court  below,  the  law  is  very  far 
from  clear. 

We  cannot  consider  these  debentures  under  seal  as 
promissory  notes,  and  therefore  our  statute  does  not  apply. 

It  may  well  be  doubted,  when  the  contract  is  to  pay  at 
a  named  place,  which  is  mentioned  in  the  declaration,  that 
the  general  allegation  that  the  defendant  did  npt  pay,  does 
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not  mean  that  he  made  default  in  not  paying  according  to 
and  in  the  manner  presented  by  his  contract;  and  that  any 
statement  as  to  the  plaintiff  not  being  at  the  place  named 
to  receive  the  money,  or  that  the  defendant  was  there  ready 
to  pay  it,  ought  not  to  arise  by  way  of  plea. 

Under  the  Common  Law  Proceedure  Act,  if  the  declara- 
tion had  averred  generally  that  the  plaintiff  had  done  all 
things  necessary  on  his  part  to  entitle  him  to  have  said 
money  paid,&c.,I  do  not  see  how  that  would  not  be  sufficient. 

The  subject  is  discussed  at  great  length  and  with  some 
diversity  of  opinion  in  the  celebrated  case  in  the  House  of 
Lords  of  Rovje  v.  Young,  2  Brod.  &  Bing.  165,  where  all 
the  Judges  give  their  views.  This  was  in  1820,  and  gave 
rise  to  the  Imperial  Act,  1  &  2  Geo.  iv.  ch.  78. 

The  judgments  are  most  elaborate,  and  the  weight  of 
opinion  and  precedents  cited  would  seem  to  be  in  favour 
of  the  plain tifi''s  contention. 

It  is  not  necessary,  in  the  view  we  take,  to  decide  the 
broad  question. 

It  is  to  be  observed  that  the  contract  here  is  not  to  pay 
on  demand,  or  on  production  of  coupons,  &;c.,  at  a  named 
place,  as  in  the  case  cited  of  Osborne  v.  Preston  and  Berlin 
R.  W.  Co.,  9  C.  P.  251. 

The  Court  below  should  give  judgment  against  the 
demurrer,  with  costs. 

We  would  have  exercised  our  power  of  giving  the 
f  appellants  their  costs  of  appeal,  but  for  their  omission  to 
make  their  declaration  beyond  question,  by  the  simple 
statement  as  to  the  Bank,  when  the  objection  was  first 
taken. 

Galt,  J.,  concurred. 

GwYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Appeal  allowed  without  costs. 
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Magistrates — Return  of  Convictions. 

Held,  that  Justices  of  the  Peace  must  now  return  all  convictions  made 
by  them  to  the  Clerk  of  the  Peace,  on  or  before  the  second  Tuesday  in 
March,  June,  September,  and  December,  respectively,  following  the 
date  of  the  conviction. 

The  several  statutes  on  the  subject  referred  to. 

Appeal  from  the  County  Court  of  tlie  County  of  Middlesex. 

Declaration :  that  the  defendant,  being  a  justice  of  the 
peace,  convicted  the  plaintiff  for  an  offence  against 
32  Vic.  ch.  30,  sec.  3,  D.,  and  that  it  was  the  duty 
of  the  defendant  to  make  a  return  of  such  conviction 
in  writing  on  or  before  the  second  Tuesday  in  the 
month  of  March,  1873,  to  the  clerk  of  the  peace ; 
but  that  he  did  not  do  so,  whereby  the  defendant  forfeited 
$80,  kc. 

The  defendant  demurred  to  this  declaration,  on  the 
ground  that  it  did  not  aver  that  the  return  of  the  convic- 
tion was  not  made  to  the  Sessions,  to,  which  a  party  com- 
plaining could  by  law  appeal. 

In  the  following  term  the  demurrer  was  argued,  and 
judgment  was  given  in  favor  of  the  defendant. 

From  this  judgment  the  plaintiff  appealed. 

Bartram,  for  the  appeal.  The  32  Vic.  ch.  6,  sec.  9, 
sub-sec.  4,  0.,  which  amends  Consol.  Stat.  U.  C.  ch.  124, 
sees.  1  and  4,  clearly  shews  that  the  return  must  be  made 
to  the  clerk  of  the  peace  on  or  before  the  21st  March,  the 
second  Tuesday  following  the  date  of  the  conviction.  The 
29-30  Vic.  ch.  50,  sec.  3,  does  not  apply  to  the  return 
mentioned  in  the  declaration,  but  to  a  return  for  the  pur- 
poses of  appeal ;  at  all  events,  it  is  repealed  by  32  Vic.  ch. 
6,  sec.  9,  sub-sec.  4,0.,  takenin  connection  with  sec. 25, which 
enacts  that  "  all  enactments  inconsistent  with  any  of  the 
provisions  of  this  Act  are  hereby  repealed."  In  Ollard 
qui  tarn  v.  Owens,  29  U.  C.  R.  515,  the  conviction  took  place 
prior  to  1st  February,  1869,  when  32  Vic.  ch.  6  came  in 
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force,  and  the  Court  seemed  to  hold  that  if  it  had  been  after 
that  date  the  declaration  would  have  been  sufficient.  The 
Dominion  Act  32-33  Vic.  ch.  31,  sec.  76,  required  the 
return  be  made  to  the  next  ensuing  General  or  Quarter 
Sessions,  but  by  33  Vic.  ch.  27  sec.  3,  this  Act  was  amended, 
and  the  returns  must  now  be  made  quarterly,  on  or  before 
the  second  Tuesday  in  March,  &c.  See  also  O'Reilly  qui 
tarn  V.  Allan,  11  U.  C.  R.  411. 

Meredith,  contra.  By  Consol.  Stat.  U.  C.  ch.  124,  sees.  1 
and  4,  the  return  must  be  made  to  the  next  ensuing 
General  Quarter  Sessions  of  the  Peace.  Then  by  29-30 
Vic.  ch.  50,  sec.  3,  a  return  to  the  Quarter  Sessions 
to  which  the  complainant  could  appeal  was  to  be 
sufficient.  Then  the  Act  of  1869,  32  Vic.  ch.  6,  sec.  9, 
subsec.  4,  was  passed  amending  the  Consol.  Stat.  U.  C.  ch. 
124,  sees.  1  and  4,  and  in  its  place  requiring  the  return  to 
be  made  quarterly  to  the  Clerk  of  the  Peace.  There  is 
no  express  repeal  of  29-30  Vic.  ch.  50,  sec.  3,  and 
it  can  only  be  by  implication  under  sec.  25  ;  but  the 
Courts  are  averse  to  a  repeal  by  implication.  In  Potter^s 
Dwarris  on  Statutes,  154,  it  is  said,  "The  leaning  of  the 
Courts  is  so  strong  against  repealing  the  positive  provisions 
of  a  former  statute  by  construction,  as  almost  to  establish 
the  doctrine  of  'no  repeal  by  implication.'^'  The  two  statutes 
may  exist  together,  as  was  considered  by  the  learned  Judge 
in  the  Court  below,  and  therefore  the  return  may  be  made 
to  the  Quarter  Sessions.  The  declaration  is  also  bad  for 
not  shewing  that  the  magistrate  had  jurisdiction,  as  it 
does  not  allege  that  he  was  acting  in  the  county  of  Middle- 
sex :  Regina  v.  Inhabitants  of  Stockton,  7  Q.  B.  520. 

Galt,  J. — The  question  raised  by  this  appeal  is,  whether 
a  Justice  of  the  Peace  is  bound  to  return  a  conviction  to 
the  Clerk  of  the  Peace  on  or  before  the  second  Tuesday  in 
the  months  of  March,  June,  September,  and  December, 
respectively  following  the  date  of  the  conviction,  under  sub- 
section 4  of  section  9, 32  Vic.  ch.  6,  0.,  or  whether  it  is  suffi- 
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cient  if  he  make  such  return  before  the  Quarter  Sessions 
to  which  a  party  complaining  can  appeal,  under  sec,  3,  of 
29-30  Vic.  ch.  50. 

It  is  admitted  by  the  demurrer  that  the  defendant  con- 
victed the  plaintiff  on  the  21st  of  January,  1873,  for  an 
offence  against  32  Vic.  ch.  30,  sec.  3,  D.,  and  imposed  a  fine, 
which  was  paid,  and  did  not  return  the  conviction  to  the 
Clerk  of  the  Peace  on  or  before  the  second  Tuesday  in  the 
month  of  March  following;  but  it  is  objected  that  the 
declaration  is  defective,  because  it  does  not  aver  that  the 
return  of  the  said  conviction  was  not  made  to  the  sessions, 
to  which  a  party  complaining  could  by  law  appeal. 

By  Consol.  Stat.  U.  C,  ch.  24,  sec.  1,  Justices  of  the  Peace 
are  required  to  make  a  return  in  writing  to  the  next  ensuing 
General  Quarter  Sessions  after  a  conviction  takes  place. 

This  Act  was  amended  by  29-30  Vic.  ch.  50,  sec.  3,  which 
enacted  that  it  should  not  be  necessary  for  a  Justice,  before 
whom  any  conviction  took  place,  to  make  a  return  thereof 
until  the  Quarter  Sessions  to  which  a  party  complaining 
can  by  law  appeal,  and  it  should  be  sufficient  if  such  return 
be  made  to  such  Quarter  Sessions. 

The  Law  Reform  Act  of  1868,  sec.  G,  repeals  sec  3  of  ch. 
17  of  Consol.  Stat.  U.  C.  relating  to  Courts  of  Quarter 
Sessions  of  the  Peace,  which  repealed  section  was  as  follows : 
"  The  Courts  of  General  Quarter  Sessions  of  the  Peace  in 
and  for  the  several  counties,  shall  be  held  on  the  second 
Tuesday  in  the  months  of  March,  June,  September,  and 
December,  in  each  year." 

Provision  is  then  made  for  holding  Courts  of  General 
Sessions,  in  place  of  the  Courts  of  General  Quarter  Ses- 
sions,and  these  Courts  are  directed  to  be  held  semi-annually, 
»     except  in  the  county  of  York. 

Subsec.  4  of  sec.  9,  then  enacts,  in  amendment  to  sees.  1 
and  4  of  said  ch.  124,  "that  the  returns  of  convictions  and 
fines  by  Justices  of  the  Peace  therein  mentioned,  shall  hence- 
forth be  made  to  the  Clerks  of  the  Peace  instead  of  the 
Courts  of  Quarter  Sessions,  and  shall  be  made  quar- 
terly," &c.,  "  and  shall  embrace  in  every  instance  all  con- 
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victions  not  embraced  in  some  previous  returns,  and  shall 
be  published  and  fixed  up  by  the  Clerks  of  the  Peace  in 
manner  in  said  fourth  section  provided,  within  two  weeks 
after  the  times  hereby  limited  for  the  making  of  such 
returns." 

It  will  be  observed  that  the  words  of  this  section  are 
imperative,  and  it  is  expressly  enacted  that  henceforth  the 
returns  shall  be  made  on  certain  named  days  to  the  Clerks 
of  the  Peace,  and  shall  embrace,  in  every  instance,  all  con- 
victions not  embraced  in  some  previous  return,  and  shall 
be  published  within  two  weeks  after  the  times  therein 
limited. 

It  appears  to  me  that  the  plain  intention  of  the  Legis- 
lature was  that  the  returns  should  be  made  as  therein 
directed,  and  that  there  is  no  exception  as  to  cases  in 
which  the  party  convicted  might  appeal. 

If  the  contention  of  the  defendant  be  adopted,  then  it 
would  follow  that  it  is  not  necessary  to  return  any  con- 
viction, when  an  appeal  will  lie,  except  twice  a  year, 
although  the  Legislature  has  expressly  ordered  that  they 
-    shall  be  returned  quarterly. 

I  do  not  feel  pressed  by  the  argument  that  this  is  repeal- 
ing the  amending  statute  29-30  Vic.  ch.  50,  by  implication, 
for  the  reason  that  the  Law  Reform  Act  expressly  repeals 
the  act  regulating  the  sittings  of  the  Courts  of  Quarter 
Sessions,  and  substitutes  other  Courts  of  a  different  name, 
and  whose  sessions  are  to  be  held  twice  a  year  in  place  of 
quarterly. 

This  appeal  will  therefore  be  allowed. 

Hagarty,  C.  J. — I  have  carefully  examined  the  Statutes, 
especially  in  deference  to  the  doubt  suggested  by  my 
brother  Morrison  in  Ollard  qui  tarn  v.  Owens,  29  U.  C.  R. 
515,  and  to  the  carefully  considered  judgment  in  the  Court 
below.  But  I  am  obliged  to  declare  that  I  think  the  law 
is  reasonably  clear. 

The  case  is  shortly  this.  1.  The  return  had  to  be  made 
to  the  next  ensuing  General  Quarter  Sessions.    2.  The  Act 
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of  1866  declares  that  it  shall  not  be  necessary  to  make  the 
return  until  the  Quarter  Sessions  to  which  a  party  com- 
plaining could  appeal.  3.  The  Act  of  1868-9  abolishes  the 
Quarter  Sessions,  and  provides  semi-annual  General  Sessions; 
and,  4.  It  declares  that  the  returns  of  convictions  and  fines 
shall  henceforth  be  made  not  to  the  Quarter  Sessions  but  to 
the  Clerk  of  the  Peace  quarterly,  before  certain  named 
days ;  and,  5.  All  inconsistent  enactments  are  repealed. 

The  force  of  the  respondent's  argument  rested  on  the 
omission  in  the  Law  Reform  Act  to  expressly  repeal  the 
enactment  of  1866,  while  expressly  repealing  the  pro- 
vision in  the  Consolidated  Statutes. 

But  it  may  be  remarked  that  the  only  change  made  by 
the  Act  of  1866,  was  making  it  sufficient  to  make  the 
return  to  the  Quarter  Sessions  to  which  the  appeal  could 
be  made,  which  might  or  might  not  be  the  next  Court. 

The  express  substitution  of  a  quarterly  named  day,  and 
a  return  to  a  different  officer,  namely,  the  Clerk  of  the  Peace, 
instead  of  the  Court,  seems  to  me  to  be  direct  legislation  on 
the  same  subject  matter,  and  must  necessarily  be  held  by 
US  to  be  in  lieu  of  and  repeal  of  all  prior  enactments  on 
that  special  subject. 

If  the  argument  be  sound,  the  effect  would  be  strange. 
Under  the  Act  of  1866,  the  return  would  still  be  to  the 
Court  of  Sessions  semi-annually,  and  that  in  the  face  of  a 
subsequent  enactment,  that  henceforth  the  returns  shall  be 
to  the  Clerks  of  the  Peace,  and  that  they  shall  be  made 
quarterly. 

It  seems  to  me  that  we  must  wholly  defeat  the  express 
words  of  the  Law  Reform  Act,  unless  we  adopt  the  view  of 
the  appellant. 

By  the  Dominion  Act  of  1869,  82-33  Vic.  ch.  31,  regu- 
lating the  duties  of  Justices  out  of  Session,  sec.  76  directs 
the  Justices  to  return  all  convictions  to  the  next  ensuing 
General  or  Quarter  Sessions,  or  to  the  next  term  or  sitting 
of  any  Court  having  jurisdiction  in  appeal ;  and  sec.  78 
imposes  the  penalty  of  $80  for  neglecting  to  make  such 
return.  * 
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This  Act  was  clearly  in  substitution  of  Consol.  Stat.  U. 
C.  ch.  124,  which  was  repealed,  (except  to  a  section  respect- 
ing sheriffs),  by  a  statute  of  the  same  session  1869,  ch.  36. 
The  last  Act  also  repeals  29-30  Vic.  ch.  50,  being  the  Act 
of  1866. 

Our  Ontario  Legislature  has  never  expressly  imposed 
this  penalty  on  Justices. 

If  the  Dominion  Act  of  1869  were  to  govern,  then 
the  decision  of  the  learned  Judge  below  would  be 
apparently  right,  but  not  on  the  grounds  on  which  it  is 
rested. 

But  by  the  Dominion  Act  of  1870,  33  Vic.  ch.  27  sec.  3, 
it  is  enacted  that  the  returns  required  by  the  sec.  76  of  the 
Act  of  1869, shall  be  made  quarterly,  on  or  before  the  second 
Tuesday  in  March,  J une,  September,  and  December,  to  the 
Clerk  of  the  Peace,  and  the  penalties  of  sec.  78,  above  men- 
tioned, are  applied  to  such  returns. 

The  case,  therefore,  seems  free  from  further  doubt. 

GwYNNE,  J,,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Appeal  allowed. 
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Hart  v.  Ruttan. 

Absconding  debtor — Entitling  affidavits — Setting  aside  attachment. 

The  affidavits  for  a  writ  of  attachment  against  an  absconding  debtor 
should  be  entitled  in  the  Court. 

Semble,  that  the  affidavits  must  state  that  the  defendant  is  a  resident  of 
the  Province,  and  possessed  of  real  or  personal  property  therein. 

QucBre,  whether  the  fact  of  the  defendant  stating  in  an  affidavit  used  on 
an  application  to  set  aside  the  writ,  that  he  was  a  resident  and 
possessed  of  property,  cured  the  defect.  The  Court  refused  to  interfere 
with  an  order  setting  aside  the  writ  for  want  of  such  statements  in 
the  affidavits. 

Where  property  had  been  sold  under  the  attachment,  the  Court,  on 
setting  it  aside,  ordered  the  sheriff  to  pay  over  to  defendant  the 
moneys  realized,  and  that  no  action  should  be  brought  for  any  thing 
done  under  the  attachment. 

In  Michaelmas  Term  Patterson,  Q.C.,  obtained  a  rule 
nisi  to  rescind  an  order  of  Gait,  J.,  discharging  a  sum- 
mons to  set  aside  an  order  of  Mr.  Dalton,  setting  aside  an 
attachment  against  the  defendant,  as  an  absconding 
debtor. 

The  grounds  stated  in  the  rule  ms^'were :  1.  That 
a  motion  in  Chambers  to  set  aside  a  writ  of  attach- 
ment is  not  the  appropriate  proceeding  under  the  circum- 
stances shewn,  but  a  different  proceeding  is  provided  by 
the  statute.  2.  The  defendant  shews  by  his  own  affidavit 
that  he  was  a  resident  and  had  property  in  the  Province ; 
and  it  is  not  essential  to  the  validity  of  the  order  or  writ 
that  those  facts  should  have  been  expressly  alleged  in  the 
affidavits  on  which  the  order  was  granted.  3.  If  discre- 
tionary to  set  aside  the  order  and  writ  they  should  not, 
under  the  circumstances,  have  been  set  aside,  as  property 
has  been  sold  under  the  writ. 

The  grounds  taken  in  the  summons  to  set  aside  the  order 
of  arrest,  as  far  as  material,  were  :  That  the  affidavits  on 
which  the  said  order  was  granted  do  not  shew  that  the 
defendant  was  an  absconding  debtor;  that  they  do  not 
state  or  shew  that  he  was  a  resident  of  Ontario,  and  was 
possessed  of  or  entitled  to  any  property  whatever ;  and  that 
the  said  affidavits  are  not,  nor  is  any  of  them,  styled  in  any 
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Courfc,  and  not  being  so  styled  the  commissioners  before 
whom  they  were  sworn  had  no  authority  to  swear  the  de- 
ponents to  them,  and  they  are  therefore  not  affidavits  at  all. 

In  Michaelmas  Term  T.  Ferguson  shewed  cause.  The 
affidavits  should  have  stated  that  the  defendant  was  a  resi- 
dent of  Ontario,  and  was  possessed  of  either  real  or  personal 
property  therein  :  Consol.  Stat.  U.  C.  ch.  25,  sec.  1.  The 
Judge  in  Chambers  clearly  had  jurisdiction  to  act,  and 
as  the  writ  of  attachment  was  clearly  bad  it  was  proj)erly 
set  aside,  and  the  Court  should  not  interfere.  Iliggins 
v.  Brady,  10  U.  C.  L.  J.  268,  is  in  point.  There  it  was 
decided  that  the  affidavit  must  on  the  face  of  it  shew 
that  the  debtor  is  or  was  a  resident  of  Upper  Canada. 
The  fact  of  the  defendant,  in  his  application  to  set  the  writ 
aside,  shewing  that  he  was  a  resident  of  the  Province,  and 
possessed  of  property,  cannot  have  the  effect  of  cfiring  the 
omission  in  the  original  affidavits.  As  the  attachment  was 
bad  the  defendant  should  under  sec.  20,  be  granted  his  costs 
If  this  application  be  refused,  the  sheriff  should  be  ordered 
to  pay  over  to  -l^he  defendant  the  moneys  in  his  hands, 
realized  hy  the  attachment. 

Patterson,  Q.C.,  contra.  There  is  nothing  in  the  Act  to 
shew  that  the  affidavits  must  aver  these  facts;  for  it  is  only 
necessary  that  the  Judge  to  whom  the  application  is  made 
for  the  writ  should  be  satisfied  of  the  existence  of  a  cause  of 
action,  and  that  the  defendant  has  absconded  with  intent, 
&c.  The  Judge,  therefore,  must  exercise  his  discretion, 
and  if  he  do  so  and  grant  the  order,  that  is  sufficient. 
The  order  of  the  Judge  in  Chambers  setting  aside  the  writ 
of  attachment  was  clearly  bad,  as  a  Judge  in  Chambers  has 
no  power  to  set  it  aside,  and  even  rf  he  has  discretion  to  do  so 
it  should  not  have  been  exercised,  as  property  had  been  sold 
under  the  writ :  Darner  v.  Bushy,  5  P.  R.  356.  Higgins  v. 
Brady,  10  U.  C.  L.  J.  268,  is  distinguishable;  there  the 
defendant  in  his  application  to  set  aside  the  writ  expressly 
denied  that  he  was  a  resident,  and  so  brought  himself  out 
of  the  Act.  The  defendant  here,  however,  clearly  shewed 
that  he  was  a  resident  and  possessed  of  property,  and  so 
cured  the  original  defect. 
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Hagarty,  C.  J. — I  think  we  cannot  interfere.  The 
case  was  argued  before  us  almost  wholly  on  one  of  the 
grounds  takeA  in  the  summons,  namely,  the  defect  in  the 
affidavits  in  not  stating:  that  the  defendant  was  a  resident 
of  this  Province,  and  possessed  of  property  therein. 

Whatever  can  be  said  on  that  point,  and  the  alleged 
supplying  of  the  omission  by  the  defendant's  own  affidavit^ 
there  was  another  point  of  irregularity  taken  in  the  sum- 
mons, which  was  clearly  fatal,  namely,  that  up  to  the  pre- 
sent time  the  affidavits  on  which  the  attachment  was 
granted  are  not  headed  in  any  Court.  Swift  v.  Jones,  6  U. 
C.  L.  J.  63 ;  Allnian  v.  Kensel,  3  P.  R.  110,  are  in  point  (a). 

In  any  event  I  should  be  reluctant  to  interfere  with  the 
order  moved  against.  There  is  a  judgment  of  Wilson,  J., 
in  Higgins  v.  Brady,  10  U.  C.  L.  J.  268,  supporting  the 
order. 

The  plaintiff  was  certainly  irregular  in  omitting  to  bring 
the  defendant  clearly  within  the  words  of  the  statute.  The 
defendant  in  his  own  affidavit  supplied  the  defect,  if  it 
could  be  supplied. 

I  do  not  understand  why  this  point,  as  to  the  non- 
entitlinfT  of  the  affidavits,  was  not  argued  before  us. 
Taken  as  it  is  in  the  summons,  and  fully  justifying  the 
order  made,  I  cannot  overlook  it. 

It  was  suggested  that  we  should  order  the  sheriff  to  pay 
over  to  the  defendant  all  the  moneys  realized  by  him  under 
the  attachment.    I  think  this  should  be  done. 

Our  order  will  be  that  the  rule  to  rescind  the  order  in 
Chambers  be  discharged  with  costs  ;  that  the  sherifi*  do  pay 
to  the  defendant  the  sums  in  his  hands,  realized  under  the 
attachment,  and  that  no*  action  be  brouo^ht  ao^ainst  the 
sheriff  or  his  officers  by  the  defendant,  for  any  thing  legally 
done  under  the  attachment ;  and  that  no  action  of  trespass 
be  brought  by  the  defendant  against  the  plain tifi*  in  respect 
thereof 


(a)  But  see  Darner  v.  Busby,  5  P.  K.  356,  citing  ELlerhy  v, 
Walton,  2.  P.  R.  147,  apparently  contra. 
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Galt,  J.,  concurred. 

GvvYNNE,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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ALL  THE   REPORTED  CASES 

DECIDED  IN 

THE  COURT  OF  COMMON  PLEAS. 

FROM  HILARY  TERM,  36  YICTORIA,  TO  EASTER  TERM,  37  VICTORIA. 


ABSCONDING  DEBTOR. 

;  Entitling  Affidavits — Setting  aside 
attachment.'] — The  affidavits  for  a 
writ  of  attachment  against  an  ab- 
sconding debtor  should  be  entitled 
in  the  Court. 

ifi.  Semlle,  that  the  affidavits  must 
state  that  the  defendant  is  a  resi- 
dent of  the  Province,  and  possessed 
of  real  or  personal  property  iherein. 

Quaere,  whether  the  fact  of  the 
defendant  stating  in  an  affidavit 
used  on  an  application  to  set  aside 
the  writ,  that  he  was  a  resident  and 
possessed  of  property,  cured  the 
defect.  The  Court  refused  to  in- 
terfere with  an  order  setting  aside 
the  writ  for  want  of  such  statements 
in  the  affidavits. 

Where  property  had  been  sold 
under  the  attachment,  the  Court,  on 
setting  it  aside,  ordered  the  sheriff 
to  pay  over  to  defendant  the  moneys 
realized,  and  that  no  action  should 
be  brought  for  anything  done  under 
the  attachment. — Hart  v.  Euttan, 
633. 


ACCEPTANCE. 
Of  rent — Efect  of^ — See  Land- 
lord AND  Tenant,  2. 

78 — VOL.  XXIII  CP. 


Of  iDork,  ivhere  special  contract  not 
performed — Right  to  recover  on  com- 
mon counts,'] — See  Work  and 
Labour,  3. 

ACCIDENT. 
See  Railways,  2,  3,  6,  7. 


ACCOMODATION  ENDOR- 
SERS. 

Right  of  contribution  helween.] — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  \. 


ACTION. 

Against  Magistrate  for  acts  clone 
under  vmrrant,  ivhere  order  not 
quashed.]  —  *See  Magistrate,  L 

Against  Telegraph  Co.  for  not 
transmitting  message.] — See  Tele- 
graph Company. 

For  tolls,  where  express  power 
given  to  distrain.] — See  Harbour 
Company. 

For  wrongfully  protesting  hill  of 
exchange.] — See  Bills  of  Exchange 
and  Promissory  Notes,  3. 
I     Malice  of.] — See  Magistrate,  1. 
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Trover — Right  of  Wife  to  main- 
tain against  Husband. \ — See  Hus- 
band AND  Wife,  2. 

Wien  replevin  maintainable.'] — 
See  Sale  of  goods. 

ADDRESS. 

Indistinct,  on  shipping  bill.] — See 
Railways  1. 

AFFIDAVITS. 

Entitlin g-A  bsco n ding  debtor —  Set- 
ting aside  attachment,] — See  Ab- 
sconding Debtor. 

AGENT. 

ib'ee Principal  and  Agent—  Sale 
OF  Land. 

AGREEMENT. 

Liquidated  damages  or  Fenaltjj.] 
— See  Penalty. 

Sec  Contract,  1 — Landlord  and 
Tenant,  1 — Sale  of  Land. 


AMENDMENT. 

1.  Joinder  of  plaintiff  at  trial.']— F. 
was  added  as  a  plaintiff  at  the  trial, 
defendant  objecting  that  this  could 
not  be  done  in  his  absence  and 
without  his  consent  in  writing,  but 
F,  was  afterwards  examined  as  a 
witness,  and  no  question  asked  as 
to  his  consent.  Held,  that  the  ob- 
jection could  not  be  entertained  in 
term. — Henderson  etal.  v.  White,  78. 

2.  Amendment  in  names  of  plain- 
^?*^s.]- Where  plaintiffs  sued  in  their 
individual  names,  describing  them- 
selves as  trustees  of  the  Wesle3^an 
Methodist  Church  of  Brussels,  an 
amendment  was  allowed  at  the  trial 


by  striking  out  the  names,  and 
allowing  them  to  sue  as  a  corpora- 
tion, incorporated  under  C.  S.  U.  C. 
ch.  69.  Held,  that  the  amendment 
was  authorized. —  Trustees  of  the 
Ainleyville  W.  M,  Church  v.  Grewer, 
533. 


ARBITRATION  AND 
AWARD. 

Mistake  in  award — Delay  in  mov- 
ing to  refer  back.] — An  award,  by 
mistake, instead  of  directingthat  the 
plaintiff  should  pay  his  own  and  the 
defendant's  cost  of  the  reference, 
except  $12  which  the  defendant 
should  pay,  directed  that  the  de- 
fendant should  pay  such  costs  ex- 
cept the  $12  which  the  plaintiff 
was  directed  to  pay.  The  award 
was  made  on  17th  May,  1873, 
the  Saturday  before  Easter  Term, 
but  nothing  was  done,  which  delay 
was  not  accounted  for,  until  2nd 
September,  when  defendant  ob- 
tained a  certificate  from  the  arbi- 
trator as  to  the  mistake  made,  and 
on  the  11th  September  obtained  a 
summons  in  Chambers  to  enlarge 
the  time  for  making  the  award  till 
the  1st  October,  and  to  remit  the 
award  back  to  the  arbitrator  for  re- 
consideration. The  summons  hav- 
ing been  enlarged  till  Michaelmas 
Term,  and  heard  before  the  full 
Court : 

Held,  that  the  application  was 
not  too  late,  and  the  rule  was  made 
absolute. —  Connor  v.  McCormach, 
271. 

Award — Assignment  of,  by  way 
of  pledge — Right  of  assignee  to  sue.] 
— See  Assignment. 


ARREST. 

See  Magistrate,  1. 
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ASSESSMENT  ROLL. 

Omission  to  return — Joint  liability 
of  assessors.'] — See  Taxes,  3. 


ASSESSORS. 
Omission  to  return  roll — Joint  lia- 
bility—  Indictable    offence,]  —  See 
Taxes  3. 


ASSIGNEE,  OFFICIAL. 
See  Insolvency,  1. 


ASSIGNMENT. 

Chose  in  action — A  ssign  men  t  by  way 
of  pledge — Right  of  assignee  to  sue — 
35  Vic.  ch.  12,  0.] — On  an  award 
directing  defendant  to  pay  to  the 
plaintiffs  $320,  one  of  the  plaintiffs, 
n.,  endorsed  the  following  memor- 
andum :  "  I  hereby  assign  the 
within  award  in  this  matter  to  W. 
N.,  to  secure  payment  of  the  sum 
of  $130,  this  day  lent  and  advanced 
by  him  to  me,  and  I  hereby  author- 
ize him  in  my  name  to  take  all 
necessary  steps  for  the  collection 
of  the  amount  of  said  award  for  me, 
and  retain  thereout  his  $130."  B., 
the  other  plaintiff,  endorsed  a  mem- 
orandum under  seal  on  the  award 
confirming  the  above  assignment. 

Held,  that  the  assignment  did 
not,  under  35  Vic.  ch.  12,  sec.  1,  O., 
enable  the  assignee  to  sue  in  his 
own  name,  for  it  was  not  an  absolute 
assignment  of  the  assignors  whole 
interest  in  the  award,  but  a  pledge 
to  secure  a  much  smaller  sum,  and 
the  words  of  the  assignment  shewed 
that  the  assignee  was  not  intended 
tohave  such  right. — Hostraioseret  aJ. 
V.  Robinson,  350. 


ASSIGNMENT    (IN  INSOL- 
VENCY.) 
See  Insolvency. 


ATTACHMENT. 

Setting  aside.] — See  Absconding 
Debtor. 


ATTORNEY. 

Authority  of  to  receive  Mortgage 
money.] — See  Principal  and  Agent, 
2. 

ATTORNMENT. 
Proof  of.] — See   Landlord  and 
Tenant,  6. 

AUCTION. 

Sale  of  goods  at — Memorandum 
in  ivriting — Statute  of  Frauds.] — See 
Sale  of  Goods. 


AVERAGE. 
See  Insurance. 

AWARD. 

Assignment  oj  by  loaij  of  pledge — 
Right  of  assignee  to  sue.] — See  Arbi- 
tration AND  award. 


BANKS. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3 — Bill  of  Lading. 


BARRISTERS  CALLED. 
86,  260,  398. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

L  Accommodation  endorsers-Right 
of  contribution.] — Held,  reversing 
the  decision  of  the  C.  P.  505 — 
Draper,  C.  J.,  of  Appeal,  and 
Wilson,  J.,  dissenting, and  Spragge, 
C.  and  Richards,  C.  J.  doubting, 
— that  the  successive  endorsers  of 
a  promissory  note,  merely  on  proof 
that  it  was  made  for  the  accommo- 
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dation  of  the  maker,  are  not  neces- 
sarily to  be  regarded  as  co-sureties  ; 
and  so  liable  to  contribution  ;  but 
that  in  the  absence  of  any  agree- 
ment to  the  contrary,  the  parties, 
on  such  proof  may  be  considered 
as  having  entered  into  a  contract  of 
suretyship  in  the  terms  which  the 
note  and  the  endorsements  are 
known  to  create  :  and  that  the  first 
indorser,  having  paid  the  note 
could  not  recover  contribution  from 
the  second. — lanson  v.  Faxton,  439. 

2.  Promissori/  note — Vncertainti/ 
in  amount.'] — Held,  following  Pal- 
mer V.  Falinestock^  9  C.  P.  172,  that 
an  instrument  purporting  lo  be  a 
promissory  note,  with  the  words, 
"  with  exchange  not  to  exceed  one- 
half  per  cent.,"  was  not  a  promis- 
sory note,  the  amount  being  ren- 
dered uncertain  by  the  uncertainty 
of  exchange. — Saxton  v.  Stevenson, 
503. 

3.  Bill  of  Exchange — Wrongfully 
protesting  for  non-a  ccep  ta  n  ce — Act  ion 
therefor.] — The  declaration  alleged 
that  L.  &  Co.  drew  a  bill  of  ex- 
change forJS69.72  on  the  plaintiff, 
payable  to  the  order  of  themselves 
at  defendants'  bank,  and  endorsed 
it  to  defendants,  and  that  it  was 
duly  presented  by  defendants  to 
plaintiflf,  and  was  duly  accepted  by 
the  plaintiff;  yet  that  the  defendants 
with  full  knowledge  of  the  plaintiff 
having  so  accepted,  negligently, 
and  without  reasonable  or  probable 
cause,  afterwards  caused  the  said 
bill  to  be  protested  for  non-accept- 
ance by  the  plaintiff,  whereby  the 
plaintiff  was  injured  in  his  credit 
and  business  with  the  drawers  and 
others,  and  his  business  was  thereby 
impeded,  &c. 

Held^  on  demurrer,  that  no  cause 
of  action  was  shewn  ;  for  there  was 
no  negligence  shewn  as  between 


plaintiff  and  defendants,  nor  any 
privity  on  which  a  duty  or  contract 
might  arise  ;  and  that  the  action, 
if  maintainable  at  all,  must  be  as 
for  a  false  representation  knowingly 
made,  which  had  injured  the  plain- 
tiff in  his  business,  and  the  decla- 
ration in  this  view  was  insufficient. 
— Irvine  v.  Canadian  Bank  of  Com- 
merce ^  509. 

See  Guarantee. 


BILL  OF  LADING. 

33  Vic.  ch.  19,  O. —  Construction — 
Pleading.'] — The  plaintifls  sued  for 
non-delivery  of  certain  goods  re- 
ceived by  defendants  from  one  G. 
W.,  to  be  carried  from  Paris,  Ont., 
to  St.  John's,  N.  B.,  and  there  de- 
livered to  one  R.  W.,  or  to  such 
person  as  he  should  direct,  alleging 
that  the  said  R.  W,  duly  endorsed 
the  shipping  note  of  the  said  goods 
in  manner  and  form  provided  by 
statute  to  the  plaintiffs,  who  then 
became  and  are  the  lawful  and  Land 
fide  holders  of  the  same  for  valuable 
consideration,  and  entitled  to  the 
possession  of  the  said  goods. 

Plea:  setting  out  the  alleged 
shipping  note  verbatim,  which  was 
in  the  usual  form,  dated  at  Paris 
station,  G.  T.  R.,  acknowledging 
the  receipt  of  the  goods  from  G.  W., 
addressed  to  R.  W.,  St.  Johns, 
subject  to  the  terms  and  conditions 
staled.  It  w^as  signed,  W.  S. 
Martin,  Agent  G  T.  R.,"  and  on 
the  face  of  it  was  written,  "Deliver 
to  order  of  Royal  Canadian  Bank 
— R.  Wallace.''  The  plea  then 
averred  that  the  endorsement  to 
the  plaintiffs  mentioned  in  the 
declaration  was  that  mentioned  in 
the  plea  on  the  face  of  the  shipping 
note,  and  that  there  was  no  other 
endorsement ;  and  that  G.  VV.  did 
not,  at  any  time  before  this  suit, 
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deliver  the  flour  in  the  said  ship- 
ping note  mentioned  or  any  part 
thereof,  to  the  defendants,  in  man- 
ner and  form  as  in  the  declaration 
and  shipping  note  mentioned. 

Heldj  on  demurrer  that  the  plea 
was  had,  not  being  either  in  denial 
of  the  plaintiffs'  title  as  endorsees 
for  value,  or  of  the  defendants 
having  signed  or  given  the  shipping 
note  as  alleged  ;  and  tha:  it  was  not 
so  framed  as  to  enable  the  Court  to 
determine  whether  the  defendants 
were  estopped  from  denying  the 
delivery  to  them  of  the  goods  men- 
tioned in  the  bill  of  lading,  which 
was  the  point  argued. 

Semhle,  however,  that  the  ship- 
ping note  was  a  hill  of  lading  with- 
in 83  Vic,  ch.  19  sec,  3,  O. ;  and 
that  the  insertion  of  the  word  "trai  n" 
in  the  Act  (not  found  in  the  English 
statute,  18  &  19  Vic.  ch.  Ill) 
clearly  makes  it  applicable  to  rail- 
ways. 

Semhle,  also,  that  it  was  unneces- 
sary to  allege  in  the  declaration 
that  the  plaintiffs,  being  bankers, 
acquired  the  shipping  note  as  col- 
lateral security,  as  authorized  by 
the  84  Vic.  ch.  5,  D.  ;  though  the 
plaintiffs  would  have  to  shew  this 
under  a  denial  of  the  endorse- 
ment. 

Semhle,  also,  that  under  the  In- 
terpretation Act,  81  Vic,  ch.  1,  sec, 
7,  sub-sec  9,  O.,  the  defendants, 
though  a  corporation,  would  be 
"persons  signing"  the  bill  of  lad- 
ing, if  signed  by  their  authorized 
agent. — Royal  Canadian  Bank  v. 
Grand  Trunk  Railway  Company^ 
225. 


BREACH  OF  PROMISE. 

Action  for  breach  oj  promise  of 
marriage— Certificate  for  costs.~\ — 
See  Costs. 


BY-LAW 

Exempting  from  taxation — Right 
to  repeal.'] — See  Municipal  Corpor- 
ations, 1. 

To  kfep  sidewalks  clear  of  ice, 
&c.— Effect  of.']— See  Ways,  1. 

To  close  up  street^ — See  Ways,  2. 


CARRIERS. 

See  Bill  of  Lading — Railways, 
1,  5 — Shipping, 


BONUS. 

Granting,  to  railway.'] — See  Muni- 
cipal Corporations,  2. 


CERTIFICATE. 

For  costs.] — See  Costs. 

Of  loss.] — See  Insurance,  I,  5. 

On  tax  sale.] — See  Taxes,  1. 


CHATTELS. 

Lease  of — Covenant  to  restore  at 
expiraiion  of  Lease — Destruction  by 
fire.] — Sec  Landlord  and  Tenant, 
4. 


CHATTEL  MORTGAGE. 
See   Landlord   and    Tenant,  3. 


CHOSES  IN  ACTION. 
See  Assignment. 


CHURCH 
See  Demand  of  Possession 


CLEARING  LAND. 

Damage  by  fire —  Liability.]- 
See  Fire. 
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COMMITMENT. 

For  non-payment  of  fine — Right 
of  confutable  to  receive  payment  of 
fine — Demand,  perusal  and  copy 
of  warrant. '\ — See  Constable. 

Warrant  of — Where  no  distress 
warrant  issued.'] — See  Fishery  Act. 


COMMON  COUNTS. 

See    Contract  AVork  and 

Labor,  1,  2,  3. 


COMPANY. 
See  Harbour  Company — Tele- 
graph Company. 


COMPOSITION  AND  DIS- 
CHARGE. 
EJ-ect  of.] — See  Insolvency,  2- 


CONDITIONS. 

General  ^;/Ofiso  for  re-entry  in 
lease,  and  s^pecial  poiver  to  determine 
on  notice.'] — See  Landlord  and 
Tenant.  1 . 

See  Insurance,  1,  4— Railways, 
1,  5. 

CONDITIONS  OF  SALE. 

See  Sale  of  Goods. 

CONDITIONS  PRECEDENT. 

Waiver  of.] — See  Work  and 
Labor,  L 

CONSIGNEES. 
Non-delivery  to.] — See  Railways, 

1. 

CONSTABLE. 

Commitment  for  non-payment  of 
fine — Right  of  Cojistahle  to  receive 


payment — Demand  of  perusal  and 
copy  of  warrant — 31  Vic.  ch.  60 — 
Construction  of.] — Held,  that  a  con- 
stable executing  a  warrant  issued 
under  the  Fishery  Act,  31  Vic.  ch. 
60,  I),  directing  him  to  convey 
plaintiff  to  gaol,  and  the  gaoler  to 
hold  him  for  30  days  (absolutely, 
and  not  until  the  fine,  &c.,  be 
sooner  paid  for  the  non-payment 
of  which  the  warrant  was  issued), 
had  no  authority  to  receive  the 
money,  and  discharge  the  prisoner. 

Where  the  plaintiff  demanded  from 
the  constable  the  perusal  and  copy 
of  the  warrant  :  Held^  no  excuse 
for  non-compliance,  that  he  had 
lodged  it  with  the  gaoler. 

On  the  argument  in  term,  it  was 
urged  for  the  first  time  that  the  de- 
fendant being  placed  by  such 
non-compliance,  in  the  same  posi- 
tion as  the  convicting  magistrate, 
wasbound  toproduce  theconviction ; 
but,  Held.,  that  as  the  conviction 
could  probably  have  been  produced 
if  such  objection  had  been  raised  at 
the  trial,  its  non-production  could 
not  now  be  allowed  to  prejudice 
the  defendant. — Arnott  v.  Bradly^ 
1. 


CONSTRUCTION  TRAIN. 

s 

Accident  on — Liability  of  Com- 
pany.'] —  See  Railways,  7. 


CONTRACT. 

3Iisunder standing.]  — On  Ihe  1 4th 
November,  1872,  defendant  wrote 
to  the  plaintiffs,  who  were  exten- 
sive manufacturers  of  billiard  ta- 
bles, asking  what  they  would 
require  to  exchange  two  second 
hand  tables  of  their  own  man- 
ufacture, which  defendant  had 
bought  from  them  two  years  before, 
for  three  new  tables  ;  to  which  the 
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plaintiffs  replied  S700.  The  defend- 
ant, on  the  20th  November,  wrote, 
objecting  to  the  price,  and  offering 
"two  good  second  hand  tables,  one 
a  four  pocket  and  one  a  carom," 
and  S550  cash.  The  two  tables 
previously  purchased  from  plaintiffs 
were  both  carom  tables,  but  one  of 
the  plaintiffs  swore  he  was  not 
aware  of  this.  In  answer  the  plain- 
tiffs wrote,  explaining  about  their 
prices,  and  added  that  they  had 
some  rosewood  tables  in  hand,  ''al- 
so some  the  same  as  your  present 
tables."  After  a  long  correspond- 
ence, of  which  the  above  is  the  most 
material,  the  plaintiffs  sent  the  three 
new  tables  to  the  defendant  and  re- 
ceived in  return  two  second  hand 
tables,  but  not  of  their  manufac- 
ture, which  they  refused  to  receive. 
The  learned  Judge  ruled  that  de- 
fendant was  bound  to  send  two 
tables  of  the  plaintiffs'  own  manu- 
facture. 

Held,  that  this  was  a  misdirection  ; 
that  it  should  have  been  left  to  the 
jury  to  find,  not  merely  whether 
the  defendant  believed  the  plain- 
tiffs to  believe  that  they  were  to  get 
two  second  hand  tables  of  their  own 
manufacture,  but  whether  he  be- 
lieved the  plaintiffs  to  believe  that 
he,  defendant,  was  contracting  to 
deliver  such  tables;  and  their  at- 
tention should  be  directed  to  the 
distinction  between  plaintiffs  agree- 
ing to  take  the  tables  under 
the  belief  that  they  were  their 
own  make,  and  agreeing  to  take 
them  under  ihe  beliet  that  defen- 
dant contracted  that  they  were  of 
such  make. 

And  Semhle,  that,  under  the  cir- 
cumstances, neither  party  was  pre- 
cluded from  denying  that  he  had 
agreed  to  the  terms  of  the, other,  so 
that  there  was  in  fact  no  contract. 
— JKilei/  et  al  v.  Sjjotsicood,  318. 


Bi/  agents.'} — See  Principal  and 
Agent. 

Goods  supplied  to  laije.]  —  See 
Husband  and  Wife. 

Proof  of  search  far  lost — Second- 
ary  Evidence.} — See  Evidence. 

See  Costs — Railways,  7 — Tele-. 
GRAPH  Company — Work  and  Labor. 


CONTRIBUTION. 

Right  of^  between  Accommodation 
Endorsers.} — See  Bills  of  Ex- 
change and  Prommisory  Notes,  1. 

CONTRIBUTORY  NEGLI- 
GENCE. 

See  Railways,  6,  8,  9. 

CONVICTIONS. 
Return  of.} — See  Magistrate,  2. 
/See  Const  ABLE — License  to  Sell 
Liquors — Magistrate,  1. 


CORPORATION. 

Substituting  name  oj,  for  individual 
names  of  the  members.} — /See  Amend- 
ment, 2. 

See  Municipal  Corporations — 
Harbour  Company-Public  Schools 
— Railways,  4. 


COSTS. 

31  Vic.  Ji.  24,  0.--CertifcGafe  for.} 
— In  an  action  for  breach  of  prom- 
ise of  marriage,  a  certificate  for 
full  costs,  under  31  Vic.  ch.  24, 
sec.  1,  was  moved  for  at  the  trial, 
and  refused  ;  but  some  seven  weeks 
afterwards  the  plaintiff  applied  for 
and  obtained  a  certificate  under  the 
same  section,  to  prevent  the  de- 
fendant from  setting  off  costs. 

The  certificate  was  set  aside,  for, 
—  1.  Sec.  1  which  only  authorizes 
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such  a  certificate  in  actions  "of 
trespass  or  trespass  on  the  case," 
does  not  extend  to  actions  of  con- 
tract, like  the  present;  and,  2.  As 
the  certificate  granted  was  not  ap- 
plied for  at  the  trial,  nor  the  con- 
sideration thereof  postponed,  it  was 
granted  loo  latQ. — Major  v.  McKen- 
zie,  26 1 . 

Tariff  oj  County  Court.] — See 
Tariff  of  County  Court  Costs. 


COUNTIES. 

Separation  of- — CoUection  of  taxes 
in  arrear  at  time  of.] — See  Tax- 
es, 2. 

Jurisdiction  over  streets  in  towns.] — 
See  Ways,  2. 

COUNTY  COURT. 
Tariff  of  costs.] — See  Tariff  of 
County  Court  Costs. 

COVENANT. 
See  Landlord  and  Tenant,  4. 

CRIMINAL  LAW. 

Assessors —  Omission  to  return  roll 
— Joint  liabilitij.] — Held^  that  the 
onaissionof  assessors  to  return  their 
roll  by  the  Isi  of  May  is  not  an  in- 
dictable offence  under  sec.  175  of 
the  Assessment  Act,  82  Vic,  ch. 
36,0.,  and  that  if  it  were,  the  two  as- 
sessors would  not  be  jointly  liable. 
— Regina  v.  Snider  etal.,  330. 

Admissibility  of  dying  declara- 
tion,']— See  Evidence,  1, 

CUSTOM. 
See  Railways,  1. 

DAMAGES. 
New   trial  for   excessive,] — See 
New  Trial,  3. 

See  Penalty. 


DEAD  LETTER  OFFICE. 

Necessity  for  search  at,  for  lost  let- 
ter.]— See  Evidence,  3. 


DEBENTURES. 

Payable  at  particular  place — Pre-- 
sentment  for  payment.] — See  Plead- 
ing. 


DEBTORS. 
Absconding.] —  See  Absconding 
Debtor. 


DECLARATION,  DYING. 

Admissibility  of] — See  Evidence, 


DEED 

On  sale  jor  taxes —  Validity  of.] — 
See  Taxes,  1,  2,  4. 

Of  composition  and  discharge 
— Effect  of.] — See  Insolvency,  2. 

Priority  of  registration,  as  against 
subsequent.] — See  Registry  Act. 

Proof  of  search  for  lost — Secondary 
evidence.] — See  Evidence,  2. 


DEFAMATION. 

L  Slander — Several  d^endants.] 
— An  action  for  oral  slander  will 
not  lie  against  several  defendants 
jointly. — Carrier  v.  Garrant  et  al., 
276. 

2.  Slander — Privileged  communi- 
catim.] — PlaintilT's  daughter  had 
been  in  defendant's  service  for 
some  time,  and  after  she  had  left, 
defendant's  wife  went  to  where  she 
was  staying,  at  her  sister's,  and 
claimed  some  things  as  her  pro- 
perty, as  being  taken  by  the  girl. 
The  girl  and  her  sister  went  and 
told  this  to  their  father,  the  plain- 
tifl^;  and  the  plaintifl",  his  wife,  the 
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girl,  the  sister,  and  the  sister's  hus- 
band, went  together  to  defendant. 
Plaintiff  said  he  came  to  enquire 
about  the  charge  against  his  daugh- 
ter. Defendant  said  she  had  been 
stealing  all  the  time  she  had  been 
at  his  house.  Plaintiff  then  said, 
that  if  so,defendant  should  not  have 
kept  her  in  his  service.  Defend- 
ant then  said  that  plaintiff  was  a 
thief,  and  that  his  family  were  all 
thieves,  and  that  they  were  all  tar- 
red with  the  same  stick. 

Held,  not  a  privileged  communi- 
cation, so  as  to  require  proof  of  ex- 
press malice. — Miller  v.  Johnston, 
580. 


DEFENDANTS. 

Several,in  oral sla?ider.'] — See  De- 
famation, 1. 

DELAY. 

In  moving  to  refer  hade  aivard.'] — 
See  Arbitration  and  Award. 

In  moving  for  certificate  for  costsJ] 
— See  Costs. 


DEMAND. 

For  School  .expe?ises — Sufficiency 
of,  on  applicatio7i  for  mandamus.'] — 
See  Public  Schools. 


DEMAND  OF  POSSESSION. 

JE^ectment —  Lease.] — -In  eject- 
ment, the  plaintiff  claimed  under  a 
deed  from  the  Church  Society,  the 
patentees,  to  himself,  in  1864,  hab- 
endum to  him  and  his  successors, 
incumbents  of  the  Church  of  St. 
John,  in  the  Parish  of  Mono  forever, 
with  a  proviso  that  the  land  should 
not  be  leased  without  the  consent 
in  writing  of  the  churchwardens. 

The  defendant  proved  that  he 
took  possession  in  1853,  with  the 
79 — VOL.  XXIII  CP. 


assent  of  the  then  incumbent,  V., 
and  of  the  churchwardens,  and  that 
he  was  to  have  a  lease  for  16  years, 
and  to  clear  so  many  acres  each 
year  and  pay  taxes,  &c.,  but  no 
lease  was  ever  executed.  He  had 
remained  ever  since,  having  cleared 
40  acres  and  put  up  buildings.  V. 
was  succeeded  as  incumbent  by 
the  plaintiff,  and  P.,  a  successor  of 
the  plaintiff,  was  incumbent  when 
this  action  was  brought.  Neither 
the  plaintiff  nor  F.  had  ever  recog- 
nized defendant  as  a  tenant,  though 
F.  had  offered  him  $70  to  go  oft 
quietly,  and  F.  had  demanded  pos- 
session of  him,  but  the  plaintiff  had 
not. 

Held,  that  on  the  evidence 
the  plaintiff  might  recover  as  the 
grantee  of  the  soci'?ty,  and  that  the 
demand  of  possession, (if  necessary), 
made  by  F.,  would  enure  to  plain- 
tiff's benefit. 

Rut  semhle,  that  no  demand  of 
possession  or  notice  was  necessary, 
for  as  against  the  plaintiff',  the 
grantee  of  the  society,  the  defend- 
ant could  have  no  right,  not  having 
entered  under  or  been  recognized 
by  him. 

QucBre,a.s  to  the  necessity  for  proof 
of  presentation  and  induction  in  the 
case  of  each  incumbent. — Hender- 
son et  al.  V.  White,  78. 

DEMURRAGE. 
See  Shipping. 

DISCHARGE. 
See  Insolvency  2. 


DISTRESS. 

Incomplete.] — See  Landlord  and 
Tenant,  2. 

For  tolls — Bight  to  sue  aiso.]  —  See 
Harbour  Company. 
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On  goods  of  stranger — Purchase 
hy  landlord.l — See  Landlord  and 
Tenant,  r5. 


DISTRESS  WARRANT. 

Necessity  for,  before  loarrant  of 
commitment.^ — See  Fishery  Act. 

See  Constable. 

DIVISION  COURT. 

Jurisdiction  of  where  Railway 
Company  garnishees.'] — See  Rail- 
ways, 4. 

DYING  DECLARATION. 

Admissibility  of.] — See  Evidence, 


EJECTMENT. 
Fi'aud.'] — In  ejectment  the  plain- 
tifi  claimed,  under  a  mortgage  made 
by  defendant,  and  defendant  under 
a  deed  from  the  plaintiff,  the  mort- 
gage having  been  given  to  secure 
part  of  the  purchase  mone}^  De- 
fendant proved  a  judgment  in  an 
action  of  covenant  brought  by  the 
plaintiff  against  the  defendant  on 
this  mortgage  to  recover  the  money 
secured  thereby,  in  which  defend- 
ant pleaded  that  the  mortgage  had 
been  obtained  by  fraud,  and  judg- 
ment was  given  in  his  favor  on  that 
issue. 

Held,  that  the  defendant  could  not 
set  up  the  judgment  as  a  defence  to 
to  this  action,  not  having  placed 
the  plaintiff  in  statu  quo  by  restor- 
ing to  him  possession  of  the  premi- 
ses. 

Sembh,  that  the  plaintifJ's  no- 
tice of  claim  was  sufficient,  and 
that,  if  necessary,  an  amendment 
of  it  would  have  been  allowed  nunc 
pro  tunc. — Puertell  v.  Boilan,  175. 


See  Demand  OF  Possession — Land- 
lord AND  Tenant,  1,  6. 

ELECTORS. 

Assent  of,] — See  Municipal  Cor- 
porations, 2. 

ENGINEER. 

Certificate  of —  When  necessary.] — 
See  Work  and  Labor,  I. 

ENTRY. 
See  Landlord  and  Tenant,  1,  6. 

ESTOPPEL. 

Action  on  forged  guarantee.] 
— In  an  action  on  a  guarantee 
to  secure  payment  for  goods  fur- 
nished by  plaintiffs  to  one  W., 
alleged  to  have  been  made  by  de- 
fendant and  one  G.,  but  afterwards 
proved  to  be  a  forgery,  it  appeared 
that  plaintiffs  had  had  no  commu- 
nication whatever  with  defendant 
during  the  currency  of  the  account 
sued  for  ;  but  that  W.  afterwards 
becoming  insolvent,  one  F.  was 
sent  to  Kincardine,  where  W.  lived, 
to  represent  certain  creditors, 
amongst  whom  were  plaintiff's,  and 
at  a  meeting  at  which  defendant 
was  present,  F.  asked  W^.  what 
claims  were  guaranteed,  and  by 
whom,  to  which  W,  answered , that 
plaintiffs'  note,  with  certain  others, 
was  endorsed  by  defendant  and  G., 
and  although  defendant  heard  this, 
he  said  nothing.  F.,  however,  did 
not  then  appear  to  have  been  aware 
of  the  guarantee.  After  this  W.  ab- 
sconded, and  some  time  afterwards 
defendant  and  G.  w^ent  to  plaintiffs' 
office  and  tried  to  make  a  settle- 
ment, for  a  less  am'ount,  of  W.'s 
liability.    This  plaintiffs  refused  to 
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do,  alleging  that  they  were  fully  se- 
cured and  produced  the  guarantee. 
G.  at  once  said  that  he  did  not  be- 
lieve it  to  be  his  signature  ;  but  de- 
fendant said  nothing: 

Held,  that  defendant  was  not  es- 
topped by  his  conduct  from  deny- 
ing his  liability. —  Turner  et  al.  v. 
Wihon,  87. 

See  Former  Recovery^ — Insur- 
ance, 4. 


EVIDENCE. 

T .  Dying  declaration — A  dm  issibilittj 
of.'] — On  an  indictment  for  man- 
slaughter, it  appeared  the  deceased 
died  about  midnight,  December 
16th,  from  the  effect  of  severe  brui- 
ses alleged  to  have  been  caused  by 
ihe  prisoner,  her  husband,  striking 
her  with  a  lighted  coal  oil  lamp. 
Immediately  after  receiving  the  in- 
juries, which  was  between  eight 
and  nine  in  the  evening  of  the  15th 
December,  she  said  to  the  prisoner 
and  a  female  relative,  that  she  was 
dying.  Four  physicians,  who  saw 
her  almost  at  once,  declared  that 
there  was  no  hope  of  recovery. 
One  of  them,  who  had  remained 
with  her  till  three,  a.m., on  the  17th, 
returned  in  the  forenoon  of  that  day. 
He  then  told  her  that  stie  v^'ould 
die,  and  -asked  her  if  she  was  afraid 
to  die ;  she  said  no,"  and  asked 
him  if  she  was  dying  then  ;  he  an- 
swered, "  yes  you  are,"  and  she  re- 
plied, "God  help  rne,"  He  said 
from  the  manner  of  her  answering, 
he  believed  she  thought  she  was 
dying.  She  then  made  the  state- 
ment which  was  put  in  evidence. 
The  doctor  asked  her  how  she 
caught  fire;  she  said,  "Arthur," 
(the  prisoner)  "knocked  me  down 
with  the  lamp."  He  then  asked  if 
the  prisoner  had  threatened  her  be- 
fore he  did  it,  and  she  said  ''Yes." 


She  died  about  twelve  hours  after 
this,  from  the  effect  of  her  injuries. 
The  parish  clergyman,  who  was 
with  her  from  six  to  nine  o'clock, 
on  the  morning  of  the  17th,  said  he 
addressed  her  as  a  woman  whom  he 
thought  was  dying,  and  that  she 
understood  ii  in  that  way;  that  he 
recommended  her  to  trust  in  Christ 
as  her  only  hope,  and  she  said 
"  Yes,  I  look  to  him." 

Held,  that  this  statement  was  ad- 
missible as  a  dying  declaration  ; 
and  it  made  no  difference  that  the 
second  answer  was  given  to  a  lead- 
in(?  question. — Reqina  v.  Smith, 
312. 

2.  Lost  deed — Proof  of  searcli— 
Secondary  evidence.'] — In  ejectment 
by  trustees  of  a  VVesleyan  iVlethodist 
Congregation  for  the  parsonage  pro- 
perty, it  was  proved  that  a  search 
was  made  for  the  deed  from  the  pa- 
tentee to  the  trustees  at  the  parson- 
age house,  its  proper  and  usual 
place  of  deposit,  and  that  an  en- 
quiry had  been  made  of  the  minis- 
ter who  officiated  there  when  the 
deed  was  supposed  to  have  gone 
astray.  None  of  the  ministers  for- 
merly officiating  there  had  any  in- 
terest in  the  deed  or  the  possession 
of  it,  and  it  was  of  no  use  to  any 
one  unconnected  with  tiie  present 
enjoyment  of  the  property:  Held, 
sufficient  proof  of  the  loss  to  let  in 
secondarj?"  evidence. 

Held,  also,  that  the  evidence  of 
the  subscribing  witness  as  to  the 
execution  of  the  deed  and  memo- 
rial, with  a  copy  of  the  memorial 
certified  by  the  registrar,  was  clear- 
ly sufficient  evidence. —  Trustees  of 
the  Ainleyvi.lle  W.  M.  Church  v. 
Grewer,  533. 

3.  Production  of  document — Se- 
condary evidence — Proof  of  search.] 
— In  January,  1872,  the  plaintiff, 
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a  musical  instrument  maker,  at 
Toronto,  rented  a  piano  to  one 
J.,  at  Woodstock,  at  $0  per 
month,  with  the  right  of  pur- 
chase,the  rent  to  go  towards  pay- 
ment of  purchase  money,  which 
was  fixed  at  $450;  and  several 
nmonths  afterwards,  when  J. had  paid 
three  months'  rent,  a  written  con- 
tract was  signed  by  J.  The 
defendant,  J.'s  landlord,  having 
caused  the  piano  to  be  distrained 
for  rent  in  arrear,  it  was  sold  by 
the  bailiff  for  ^75,  the  defend- 
ant being  the  purchaser,  and  the 
defendant  afterwards  allowed  J. 
$125  extra  in  settlement  with 
him,  making  $200  in  all.  In 
September  or  October  following, 
the  plaintiff's  agent,  in  passing 
through  Woodstock,  heard  of  the 
sale,  and  telegraphed  to  the  plain- 
tiff to  send  up  the  contract,  which 
on  the  same  day  the  plaintiff  mailed 
to  him  at  Woodstock,  but  it  never 
reached  him.  Search  was  made 
at  the  post  office  and  the  hotel 
where  he  was  staying,  and  also  at 
the  plaintiff's  place  at  Toronto.  A 
witness  from  the  post  office  stated 
that  unless  registered  they  could 
not  tell  if  any  letter  ])ad  come  for 
the  plaintiff,  and  tliat  letters  al- 
ter being  advertised  were  sent, 
two  months  after  receipt,  to  the 
dead  letter  office  at  Ottawa,  but 
what  n^as  done  with  them  there 
was  not  shewn. 

Held,  that  secondary  evidence  of 
the  contract  was  properly  admitted, 
without  proof  of  a  search  at  the 
dead  letter  office. 

Semhle,  however,  that  the  plain- 
tiff was  not  bound  to  produce  the 
contract,  for  his  title  to  the  piano, 
which  he  had  not  acquired  by  the 
contract  was  alone  in  issue;  and, 
moreover,  the  plaintiff's  original 
bailment  to  J.  being  by  verbal  bar- 


gain, it  was  for  defendant  to  shew 
that  a  different  disposition  was  af- 
terwards made. —  Williams  v.  Grey, 
561. 

Secondary  evidence  of  contract 
sent  hy  yost?^ — See  Landlord  and 
Tenant,  5, 

See  Demand  of  Possession  — In- 
sanity —  Insurance,  3  —  Lien  — 
Ways,  1. 


EXCHANGE. 

Note  pay  able  with —  Validity  of.  ]  — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 


EXECUTORS. 

Executrix  de  son  tort — Right  to 
'plead  set-off.']  —  Held^  that  in  an 
action  by  a  creditor  against  an  ex- 
ecutrix de  son  tort,  she  cannot  set  ofi 
a  debt  due  from  the  plaintiff  to  her 
testator. 

Held,  also,  that  she  may  be  sued 
as  executrix,  and  on  her  defending 
as  such,  the  plaintiff  may  reply 
that  she  is  executrix  de  son  tort. — 
Cameron  v.  Cameron,  289. 


FALSE  REPPvESENTATIOK 

See  Bills  of  Exchange  and 
Promissory  Notes,  3. 

FENCES. 
See  Railways  2. 

FL  FA.  LANDS. 

Setting  aside.] — ;S'eelNS0LVENCY,2. 


FINE. 

Commitme7it  for  non  payment  of- — 
Right  of  Comtable  to  receive  payment.] 
— See  Constable. 
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FIRE. 

Clearing  land — Damage  hy  fire — 
Liability.^  Persons  have  a  right 
to  set  out  fire  on  their  land  for  the 
purpose  of  clearing  it,  and  if  the 
flames  spread  under  the  influence 
of  a  wind  suddenly  arising,  and 
cause  damage  to  a  neighbour,  no 
action  will  lie  without  proof  of 
negligence. 

It  was  held  misdirection  in  such 
a  case  to  tell  the  jury  that  defen- 
dants were  bound  to  have  antici- 
pated the  rising  of  the  wind,  and  to 
use  extraordinary  caution. — Bu- 
cha?ian  v.  Young  et  al.,\0\. 

Lease  of  chattels — Covenant  to  re- 
store at  expiration  of  term — Reason- 
able wear  and  tear  excepted — De- 
struction hy  fire — Liability  of  lessee.'] 
— See  Landlord  and  Tenant,  4. 

See  Railways,  8. 


FIRE  INSURANCE. 
See  Insurance. 


'   FISHERY  ACT. 

ftTeZc?,  that  under  the  Fishery  Act, 
31  Yic,  ch.60,  D,  a  vvarrant  of  com- 
mitment for  non-payment  of  a  fine 
might  issue  in  the  first  instance, 
the  statute  not  requiring  that  a  dis- 
tress warrant  must  first  issue. — 
Arnott  v.  Bradly,  1, 

See  Constable. 


FORFEITURE. 
See  Landlord  and  Tenant,  L 


FORMER  RECOVERY. 

Estoppel — Fraud.]  In  ejectment 
the  plaintiff  claimed  under  a  mort- 
gage made  by  defendant,  and 
defendant  under  a  deed  from  the 
plaintiff,  the  mortgage  having  been 
given  to  secure  part  of  the  purchase 
money.  Defendant  proved  a  judg- 
ment in  an  action  of  covenant 
brought  by  the  plaintiff  against 
defendant  on  this  mortgao^e  to  re- 
cover  the  money  secured  thereby, 
in  which  defendant  pleaded  that 
the  mortgage  had  been  obtained  by 
fraud,  and  judgment  was  given  in 
his  favor  on  that  issue. 

Held,  that  the  defendant  could 
not  set  up  the  judgment  as  a  defence 
to  this  action,  not  having  placed 
the  plaintifi  in  statu  quo  by  restor- 
ing to  him  possession  of  the  prem- 
ises. 

Semble,  that  the  plaintifi's  notice 
of  claim  was  sufficient,  and  that  if 
necessary  an  amendmeniof  it  would 
have  been  allowed  nunc  pro  tunc. — 
Puertellv.  Boilan,  175, 


FRAUD. 

See  Former  Recovery — Eject- 
ment. 


FRAUDS,  (STATUTE  OF). 

Sale  of  goods  at  auction — Mem- 
orandum in  writing.] — See  Sale  of 
goods. 

Signature  to  agreement  f  jr  sale  of 
lands.] — See  Sale  of  Land. 

See  Guarantee. 


FORGERY. 
See  Estoppel. 


FURTHER  INSURANCE. 
See  Insurance  1. 
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GARNISHEE. 
See  Railways,  4. 

GENERAL  AVERAGE. 
See  Insurance,  6. 


GREAT  WESTERN  R.  W.  CO. 
See  Railways,  5. 


GUARANTEE. 

Promissorij     note  Statute  of 

Frauds.'\  The  defendant  owing  the  , 
plaintiff  delivered  to  him  a  note  for 
$100,  made  by  one  John  McGee 
payable  to  defendant  or  hearer,  on 
the  back  of  which  defendant  signed 
the  following  guarantee  :  "  In  con- 
sideration of  the  sum  of  one  hundred 
dollars,  I  guarantee  the  payment 
of  the  within  note." 

Held  that  the  guarantee  was 
sufficient  within  the  4th  sec.  of  the 
Statute  of  Frauds  :  for  although  no 
promisee  was  named  in  it,  yet  the 
reference  in  the  guarantee  to  the 
within  note,"  made  it  a  promise 
enuring  to  the  benefit  of  the  bearer 
whoever  he  might  be. 

Semhle,  that  the  guarantee  created 
an  absolute  promise  to  pay  in  all 
events,  and  that  defendant  was  not 
entitled  to  notice  of  dishonour ; 
but  there  was  no  plea  raising  this 
question. 

QucBre,  whether  defendant  could 
be  treated  as  a  joint  maker. -Palmer 
V.  Baker,  302. 

Forged- Action  on.~\-See  Estoppel. 


HARBOUR  COMPANY. 

Poioer  to  distrain  for  tolls — Right 
to  sue  also — 3  Vic.  cli.  33 — Construc- 
tion o/.]  By  3  Vic.  eh.  33,  the 
plainiifls  were  incorporated,  and 
were  declared  to  be  capable  of  con- 


tracting and  being  contracted  with^ 
suing  and  being  sued,  &c.  They 
were  also  authorized  to  construct  a 
harbour,  to  impose  charges  for  the 
use  thereof,  and  to  demand  and 
recover  such  charges.  It  was 
further  enacted  that,  if  any  person 
should  neglect  or  refuse  to  pay  the 
tolls  or  dues,  the  plaintiffs  might 
detain  the  goods  on  which  the  tolls 
or  dues  were  due  and  'payable^  until 
such  tolls  should  be  paid. 

Held,  that  the  pla-ntiffs  were 
not  confined  to  the  remedy  by  way 
of  distress  but  could  also  maintain 
an  action. — Bronte  Harbour  Co.  v. 
White,  164. 


HIGH  SCHOOLS. 
See  Public  Schools. 


HIGHWAYS. 
See  Ways. 
Obstruction  of.']  —  See  Railways, 

3. 

Crossing.'] — See  Railways,  9. 


HUSBAND  AND  WIFE. 

1.  Goods  supplied  to  luife  not  living 
with  husband — Liability  of  husband.'] 
— In  an  action  against  a  husband 
for  goods  supplied  to  his  wife,  it 
appeared  that  up  to  February,  1872, 
when  the  husband  received  an  ap- 
pointment worth  $1,200  a  year,  he 
had  been  in  embarrassed  circum- 
stances and  owed  debts  amounting 
to  |3,000.  In  May,  1870,  his  wife 
being  in  delicate  health  went  to  live 
with  her  father  at  Brantford,  and 
continued  to  reside  with  him  for  two 
years,  with  the  exception  of  an  oc- 
casional visit  to  her  husband,  who 
lived  in  St.  Catharines,  during 
which  time  the  father  expended  on 
her  and  her  son  upwards  of  |1,000. 
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In  May,  1872,  when  visiting  her 
husband,  she  complained  for  ihe 
first  time  of  wanting  clothes;  the 
husband  appearing  to  have  always 
furnished  her  with  money  and 
cloihes  whenever  she  asked  for 
them,  and  also  to  have  paid  for 
their  son's  board  and  clothes.  The 
husband  then  gave  her  what  articles 
she  required  and  what  money  he 
possessed,  at  the  same  time  express- 
ly telling  her  not  to  incur  any 
debts  in  Brantford.  In  the  follow- 
ing month,  however,  she  incurred 
the  debt  now  sued  for,  consisting  of 
silks,  valuable  laces,  and  shawls, 
amounting  to  the  husband's  salary 
for  a  quarter;  the  plaintiff  at  the 
time  being  fully  aware  that  she  was 
not  living  with  her  husband,  but 
with  her  father : 

Heidi  that  the  husband  was  not 
liable,  and  a  verdict  for  the  plain- 
tiff was  set  aside. — Zealand  v.  Dew- 
hurst  ^  117. 

2.  Married  ivoman — Action  hy, 
against  her  husband — 0.  S.  U.  C,  ch. 
78,  35  Vic.  ch,  16  —  Construc- 
tion o/.]  —  A  married  woman 
who  had,  without  any  just  cause, 
left  her  husband's  house,  and  was 
living  apart,  demanded  from  him 
^chattels  and  household  furniture 
which,  having  been  her  property 
before  marriage,  came  into  his  pos- 
session upon  and  by  virtue  of  the 
marriage,  and  had  been  used  by 
them  jointly  in  his  dwelling  house ; 
and  on  his  refusal  brought  trover: 
Beld,  under  Consol.  Stat.  U.C.  ch. 
73,  and  35  Vic.  ch.  16,  that  the  ac- 
tion could  not  be  maintained. — 
McGuire  v.  McGuire,  123. 


ICE. 

Accident  caused  ly  on  sidewalk^ 
—See  Ways,  1. 


INCUMBENT. 

Of  church,  ejectment  by  —  Evi- 
dence.']— See  DEMArsD  of  Posses- 
sion. 


INDICTMENT. 

Omissioa  to  return  assessment  roll 
not  an  indictable  off  mce.] — See  Tax- 
es, 3. 


INDUCTION. 

Of  incumbent  of  church — Necessity 
for  proof] — See  Demand  of  Pos- 
session. 


INFORMATION. 

Validity  of.] — See  Magistrate,!, 


INNKEEPER. 
See  License  to  sell  Liquors. 


INSANITY. 

Evidence  of] — The  fact  that  a 
mortgagor  at  the  time  of  executing 
the  mortgage  was  insane  is  no 
ground  for  setting  it  aside,  if  the 
mortgagees  dealt  with  him  and  ad- 
vanced their  money  on  the  mort- 
gage in  good  faiih,  and  without 
knowledge  of  his  insanity. 

Eeld,  in  this  case,  affirming  the 
judgment  of  the  Court  below,  that 
there  was  no  evidence  of  such 
knowledge,  and  that  a  nonsuit, 
therefore,  was  properly  entered. 

Spragge,  C,  Morrison,  J.,  and 
Strong  and  Blake,  V.CC,  were 
of  opinion  that  the  evidence,  set 
out  in  this  case,  was,  and  Draper, 
C.  J.,  of  Appeal,  Richards,  C.  J., 
and  Galt,  J.  that  it  was  not,  suffi- 
cient to  go  to  the  jury  as  to  the  in- 
sanity of  the  mortgagor,  at  the  time 
of  the  execution  of  the  mortgage. 
— Campbell  et.  al.  v.  Hill  (in  ap- 
peal), 473. 
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INSOLVENCY. 

1.  Insolvent  Act,  1864.  sec.  2,  sub- 
sec,  4 — Assignment  to  official  as- 
signee— Non-acceptance  by,^ — Held^ 
following  Yarrington  v.  Lyon, 
12  Grant  308,  that  a  voluntary 
assignment  to  an  official  asignee 
under  the  Insolvent  Act  of  1804, 
(sec.  2),  is  not  valid  when  the 
assignee  has  refused  to  accept  or  act 
under  it ;  and  therefore,  that  in 
such  a  case  a  discharge  obtained 
by  thu  insolvent  could  have  no  ef- 
fect.— Becker  Y.  Blackburn,  207. 

2.  Composition  and  discharge — 
Effect  of,']— In  August,  1872,  the 
plaintiff  issued  a  fi.  Ja,  against  the 
defendant's  lands, a  portion  of  which 
defendant,  in  November,  sold  to  one 
K.  On  the  1st  of  May,  187:^,  de- 
fendant made  an  assignment  in  in- 
solvency, and  on  the  31st  obtained 
a  deed  of  composition  and  dis- 
charge from  the  necessary  propor- 
tion of  his  creditors.  On  the  12th 
of  August  this  was  confirmed  by 
the  County  Judge,  and  on  the  15th 
of  August  defendant's  estate  was 
reconveyed  to  him  by  the  assignee. 
The  plaintiff  was  one  of  the  duly 
scheduled  creditors,  but  took  no 
part  in  the  insolvency  proceedings, 
and  although  requested  to  remove 
his  writ  refused  to  do  so,  and  aid- 
vertised  the  lands  for  sale,  contend- 
ing that  the  sale  to  K.  was  a  with- 
drawal of  those  lands  from  the  de- 
fendant's assets,  so  that  they  never 
passed  to  the  assignee  ;  but 

Eeld,  that  the  plaintiff's  debt  was 
discharged  by  the  insolvency  pro- 
ceedings; that  the  fact  of  the  sale 
to  K.  could  not  alter  the  plaintiff's 
position  ;  and  that  his  only  reme- 
dy was  under  the  composition  and 
discharge.  The  proceedings  on  the 
fi.  fa.  after  the  assignment  were 
therefore  set  aside. — Davidson  v. 
Perry,  346. 


INSURANCE. 

1.  Fire  insurance — Certificate  of 
loss — Conditions —  Waiver —  Second 
insurance.] — An  insurance  policy 
required  persons  sustaining  loss  to 
produce  a  certificate  under  the  hand 
of  a  magistrate,  &c.,  that  he  was 
acquainted  with  the  character  and 
circumstances  of  the  person  in- 
sured, and  had  made  diligent  en- 
quiry into  the  facts  set  forth  in  his 
statement,  and  knew  or  verily  be- 
lieved that  he  really,  and  by  mis- 
fortune, and  without  fraud  or  evil 
practice,  sustained  by  such  fire 
loss  or  damage  to  the  amount 
therein  mentioned.  Th£  certificate 
in  this  case  stated  that  the  magis- 
trate had  read  his  statement  of  loss, 
"  and  from  diligent  enquiries  made 
by  me,  I  verily  believe  that  he 
hath  really  and  by  misfortune,  and 
without  fraud  or  culpable  careless- 
ness, sustained  loss  to  the  amount 
of  over  $3000." 

Held  clearly  insufficient,  in  not 
stating  that  he  had  made  inquiry 
into  the  truth  of  the  matters  set 
forth  in  the  statement,  or  that  the 
loss  was  sustained  on  the  subject 
matter  insured. 

Held,  also,  that  the  fact  of  the 
Insurance  Company,  after  receiving 
the  insured's  proofs  of  loss,  re- 
remaing  silent  for  some  months 
and  until  action  brought,  was  no 
waiver  of  the  right  to  receive  pro- 
per proofs. 

One  of  the  conditions  of  the  po- 
licy was,  that  if  the  insured  should 
make  any  other  insurance  on  the 
same  property,  and  should  not  with 
all  diligence  give  notice  thereof  to 
the  defendants,  &c,,  the  policy 
should  cease.  It  appeared  that 
shortly  before  the  fire,  the  insured 
made  an  application  to  the  Provin- 
cial Insurance  Company  for  a  fur- 
ther insurance  of  ^1000,  and  ob- 
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tained  an  interim  receipt  therefor. 
The  validity  of  this  receipt  was 
disputed,  but  the  plaintiff  had  taken 
proceedings  in  Chancery  to  compel 
the  Provincial  Insurance  Company 
to  issue  a  policy;  and  had,  in  his 
proofs  of  loss,  sworn  to  this  addi- 
tional insurance.  Held,  that  this  was 
an  insurance  within  the  meaning  of 
the  condition,  of  which  notice  was 
required. — Mason  v.  Andes  Insur- 
ance Co.,  37. 

2.  Mutual  Insurance  Co. — '^Re- 
in surance' '  Meanin g  oj . ]  T h  e 

Toronto  Mutual  Fire  Insurance 
Company  had  divided  their  busi- 
ness into  two  branches,  one  being 
called  the  Mercantile,  in  which  both 
cash  and  mutual  policies  were  ef- 
fected. The  defendant  insured  in 
the  Mercantile  branch  on  the  mutual 
principle.  After  the  amalgamation 
of  that  company  with  the  Beaver 
Mutual  Fire  Insurance  Association, 
the  directors  of  the  new  company 
transferred  all  cash  system  policies 
in  their  Farmers'  branch  to  the 
Mercantile  branch,  crediting  the 
latter  branch  at  the  same  time  with 
the  estimated  value  of  all  unexpired 
cash  policies. 

Held,  that  this  was  unauthorized  : 
that  it  was  not  a  "re-insurance" 
with  "any  mutual  or  other  insur- 
ance company"  within  the  meaning 
of  the  Acts;  and  that  the  defendant 
could  not  be  assessed  for  losses  on 
the  policies  so  transferred. — Beaver 
and  Toronto  Fire  Insurance  Co.  v. 
Trimble,  252. 

3.  Representation  of  value — "Ma- 
chine and  repair  shop^^ — Mea7iing  of 
— Evidence.'] — Held,  in  an  action  on 
a  policy  of  insurance,  following 
Riach  v.  Niagara  Mutual  District 
Ins.  Co.,  21  C.  P.  464,  that  a  repre- 
sentation of  present  cash  value  is 
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not  a  warranty,  but  is  so  far  mate- 
rial that  on  the  trial  the  jury  should 
say  whether  or  not  there  was  no 
over-valuation  to  the  knowledge  of 
the  applicant,  and  if  so  the  policy 
is  void. 

Held,  also,  that  the  term,  ''Ma- 
chine and  Repair  Shop,"  did  not 
necessarily  mean  a  shop  in  which 
iron  work  alone  is  to  be  done  ;  that 
it  was  properly  left  to  the  jury  to 
say  whether  the  business  carried  on 
there,  of  making  shingles,  was  that 
of  a  machine  and  repair  shop  ;  and 
that  the  evidence,  set  out  in  this 
case,  fully  warranted  their  finding 
that  it  was. 

Held,  also,  that  the  damages, 
under  the  evidence  stated  in  the 
case,  were  excessive  to  the  extent 
of  $60.00,  and  a  new  trial  was  or- 
dered, unless  the  plaintiff  would  re- 
duce his  verdict  by  that  sum. — 
Chaplin  v.  Provincial  Insurance 
Co.,  278. 

4.  Breach  of  conditions  —  Misre- 
presentation—  Estoppel —  Pleading.  J 
— Declaration,  on  a  policy  of  in- 
surance on  a  woollen  mill  and  ma- 
chinery. The  defendants  pleaded, 
in  substance,  that  contrary  to  the 
conditions  of  the  policy  the  premi- 
ses were  used  not  only  for  a  wool- 
len mill,  but  also  for  the  manufac- 
turing and  storage  of  shingles, 
and  that  there  was  misrepresenta- 
tion and  concealment  and  breach 
of  warranty,  the  application  stating 
and  warranting  that  the  premises 
were  only  used  as  a  woollen  mill, 
and  that  there  was  no  special  risk 
within  150  feet  thereof;  whereas 
they  were  used  as  a  shingle  manu- 
factory, and  there  were  special  risks 
within  150  feet. 

Replication  on  equitable  grounds, 
by  way  of  estoppel, that  the  plaintiff 
had  by  a  former  policy  insured  the 
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mill  with  defendants,  and  before 
this  policy  was  executed  the  de- 
fendants' agent  inspected  the  prem- 
ises, was  informed  of  and  saw  the 
shingle  mill,  and  on  account  of  it 
made  the  plaintiff  pay  one  half  per 
cent,  more  than  he  had  previously 
paid  the  defendants  on  the  same 
prernises,and  in  consideration  there- 
of the  defendants  executed  the  pol- 
icy. 

Held,  on  demurrer,  replication 
bad;  for  it  did  not  aver  that  there 
was  any  fraud  or  even  mistake  in 
preparing  the  policy,  but  merely 
that  one  of  its  clearly  expressed 
terms  ought  not  to  be  insisted  on 
by  the  defendants  by  reason  oi  an 
equity  arising,  not  since,  but  prior 
to  the  execution  of  the  policy. 

Semhle,  that  the  plaintiff's  rem- 
edy was  in  equity. — Crawford  v. 
Western  Assurance  Co.,  3G5. 

5.  Account  oj  loss — Misrepresenta- 
tion as  to  title.'] — Action  on  two 
policies  of  insurance,  the  first  on  a 
shop  and  stock  therein,  and  the 
second  on  the  stock  alone.  One  of 
the  conditions  endorsed  on  each 
policy  required  all  persons  insured, 
within  thirty  days  after  loss,  "  lo  de- 
liver in  a  particular  and  detailed 
account  of  such  loss  and  damage, 
signed  by  their  own  hand,  and  ver- 
ified by  their  oath  or  affirmation, 
and  by  their  proper  books  of  ac- 
count and  other  proper  vouchers." 

The  proofs  of  loss  consisted  of 
an  affidavit  of  the  plaintiff,  stating 
that  the  store  was  totally  destroyed 
by  fire,  on  the  12ih  March,  and  that 
an  annexed  statement  contained  a 
true  and  correct  account  of  the  val- 
ue of  the  stock  on  hand  on  the  20th 
October,  1870,  (about  seventeen 
months  before  the  fire,)  of  stock 
received  since,  of  the  invoice  value 
of  goods  sold  since,  and  of  the  value 


of  stock  saved,  and  that  the  plain- 
tiff's loss  to  ;)ersonal  property  was 
$2,249  90.  The  statement  was  at- 
tached to  the  affidavit,  but  was  not 
itself  signed  or  verified  under  oath, 
and  gave  no  details  of  the  slock  on 
hand,  received,  &c.,  except  the 
value  in  bulk.  Only  one  book  was 
produced,  in  which  a  number  of 
invoices  were  pasted,  and  a  diary 
containing  numerous  memoranda, 
from  which  a  more  particular  ac- 
count of  the  loss  might  have  been 
furnished. 

Held,  following  Carter  v.  Niagara 
District  Insurance  Co.,  19  C.  P.  143, 
that  the  statement  was*  insufficient. 

Per  Hagarty,  C.  J.  The  fact  of 
the  insurance  company  after  re- 
ceiving the  proofs  of  loss  not  noti- 
fying their  objections  lo  them, 
could  not  be  considered  a  waiver 
of  such  objections.  Canada  Lan- 
ded Credit  Co.  v.  Canada  Agricul- 
tural Mutual  Assurance  Co.,  17, 
Grant,  418,  remarked  upon. 

The  plaintiff,  in  his  application, 
stated  that  he  held  the  house  in  fee, 
when  in  fact  he  had  a  leasehold 
only.  Held,  a  fatal  objection,  and 
that  his  having  a  right  to  remove 
the  building  could  make  no  differ- 
ence.— Sticknei/  V.  Niagara  District 
Mutual  Insurance  Co.,  372. 

6.  Marine  policy — Goods  in  pack- 
ages— Partial  loss— Stipulations  as  to 
character  of  vessel.]  —  Held,  fol- 
lowing Ealli  V.  Janson,  6  E.  &  B., 
4-22,  that  where  by  a  marine  policy 
goods  of  the  same  species,  shipped 
in  packages,  are  insured,  free  from 
average,  unless  general,  and  it  is 
not  distinctly  expressed  that  the 
packages  are  separately  insured, 
the  ordinary  memorandum  exempts 
the  underwriters  from  liability  for  a 
total  loss  or  destruction  of  part 
only,  (not  being  general  average,) 


DIGEST  OF  CASES. 


635 


though  one  or  more  package  or 
packages  be  entirely  lost  or  de- 
stroy by  the  specified  perils. 

Here  some  of  the  packages  were 
tin  plates,  and  others  tinned  sheets. 
SembU,  that  if  either  of  the  entire 
species  had  been  entirely  lost,  the 
plaintiffs  might  have  recovered  as 
for  a  total  loss  of  that  species. 

The  policy  insured  against  perils 
of  the  lakes,  rivers,  &c.,  and  de- 
clared that  the  goods  were  to  be 
laden  on  vessels  classed  not  be- 
low B.  1,  and  the  memorandum 
declared  that  the  policy  covered 
goods  from  Great  Britain  to  Mon- 
treal and  Hamilton  by  standard 
steamers  and  sailing  vessels.  The 
declaration  averred  in  one  count,  a 
loss  in  the  Kiver  St.  Lawrence,  and 
in  another,  that  at  Gluebec  the 
goods  were  transferred  to  a  stand- 
ard lighter  to  be  carried  to 
Montreal,  according  to  the  custom 
of  navigation,  in  which  they  were 
lost.  The  defendants  pleaded  that 
the  Sarmatian,  which  carried  the 
goods  from  Liverpool,  went  only  to 
Quebec,  150  miles  from  Montreal, 
where  the  goods  were  transferred  to 
another  vessel,  not  a  standard  stea- 
mer or  sailing  vessel,  and  not  clas- 
sed. The  plaintiffs  replied  that 
the  navigation  from  Cluebec  to  Mon- 
treal was  dangerous  for  steamers 
like  the  Sarmatian,  and  that  for  the 
purpose  of  safely  landing  the  goods 
shipped  from  Liverpool  to  Mon- 
treal it  was  the  custom  to  ship  such 
goods  into  local  lighters  at  Gluebec, 
of  which  the  vessel  in  which  these 
goods  were  lost  was  one. 

Held,  on  demurrer,  plea  good  and 
replication  bad;  for  it  was  admitted 
that  the  vessel  was  not  such  as  the 
policy  required,  and  not  alleged 
that  the  goods  could  not  be  safely 
carried  in  such  vessels  from  Q^uebec 
to  Montreal. — Moore  el  al.  v.  Pro- 
vincial Ins  Co.,  383. 


JOINDER  OF  PARTIES. 

See  Amendment. 


JURISDICTION. 

Statutes  regulating  the  practice 
and  procedure  of  a  Court  apply  only 
to  matters  within  its  jurisdiction, 
and  cannot  be  called  in  aid  to  grive 
jurisdiction  where  it  is  in  question. 
— Ahrensv.  McGilligat,  171. 

Of  Division  Court,  ivliere  railway 
compani/  are  garnishees.'] — See  Rail- 
ways, 4, 

JUSTICE  OF  THE  PEACE. 
/See  Magistrate. 


LAND. 

Clearing — Damage  by  fire.'] — See 
Fire. 

Description  of.] — See  Taxes,  1. 
Sale  of,  for  taxes.] — See  Taxes, 
1.  2.  4:.]  — See  Sale  of  Land. 

LANDLORD. 

Purchase  hy,  of  goods  distrained.] 
— See  Landlord  and  Tenant,  5. 

Rights  of  coming  in  to  defend.] — 
See  Landlord  and  Tenant,  6. 

LANDLORD  AND  TENANT. 

1 .  Ejectment — Forfeiture — Lease  to 
person  in  possession —  General- proviso 
for  re-entry  and  special  power  to 
determine  lease  on  notice — Construc- 
tion of — Agreement — Force  of] — In 
ejectment  against  one  M.  the  defen- 
dants appeared  and  defended,  by 
order,  as  landlords  in  lieu  of  M. 
The  plaintiff  claimed  under  a 
covenant  in  a  lease  from  him  to  M. 
on  the  right  of  re-entry  for  non- 
payment of  rent-  and  non-perform- 
ance of  covenants.  It  appeared 
that  the  instrument  set  up  by  plain- 
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tiff  as  a  lease  was  an  agreement 
dated  2nd  April,  1H67,  whereby 
plaintiff  acfreed  to  sell  the  land  to 
M.,  for  £100,  M.  paying  £10  each 
year  and  interest  at  six  per  cent, 
till  the  whole  was  paid  ;  provided 
that  if  the  payments  were  not  made 
within  one  month  from  the  time 
appointed  the  interest  due  was  to 
be  considered  as  rent,  for  which  the 
plaintiff  might  enter  and  distrain  ; 
M.  not  to  commit  waste,  &c.,  and 
to  pay  taxes  ;  and  in  case  of  default 
in  making  the  payments  for  three 
months,  then  he  should  surrender 
the  premises  to  plaintiff  ;  and  M. 
agreed  not  to  let  or  assign  without 
leave.  It  also  appeared  that  the 
plaintiff  held  under  a  lease,  dated 
23rd  March,  1865,  from  defendants 
for  ten  years,  being  one  of  the 
Company's  printed  leases,  which 
gave  a  right  of  re-entry  for  non- 
payment of  rent  and  taxes,  and  for 
assigning  without  leave  :  that  four 
years'  rent  was  in  arrear,  and  that 
there  was  no  written  authority  to 
the  plaintiff^ to  sell  to  M.  The  lease 
also  contained,  besides  the  general 
proviso  for  re-entry,  a  special  power 
to  determine  the  lease  on  a  given 
notice.  In  February,  1872,  defen- 
dants executed  a  lease  to  M.  for 
seven  years,  but  no  evidence  was 
given  to  shew  when  it  was  actually 
delivered. 

Reldy  that  if  it  had  been  shewn 
that  defendants  were  proceeding  to 
re-enter  for  the  plaintiff's  default, 
and  that  M.  took  the  lease  from 
defendants  to  save  himself  from 
eviction,  this  would  be  a  bar  to  the 
plaintiff's  right,  and  there  would  be 
no  necessity  for  their  putting  him 
out  of  possession,  and  his  re-entering 
under  the  new  demise  ;  but  as  this 
evidence  was  wanting,  a  verdict 
found  in  defendants'  favour  was  set 
aside,  and  a  new  trial  granted. 


Held,  also  that  the  general  pro- 
viso in  defendants'  leasefor  re-entry 
was  not  controlled  or  affected  by 
thespecial  power  given  to  determine 
the  lease  on  a  given  notice. 

Held^  also,  that  under  the  agree- 
ment belween  plaintiff  and  M,, 
plaintiff  had  the  right  to  re-enter 
and  take  possession  on  default; 
and  the  covenant  to  surrender 
possession  after  three  months 
default  could  not  alter  plaintiff's 
right. — Hely  v.  Canada  Co.,  20. 

See  No  6  below. 

2.  Acceptance  of  rent — Effect  of- — 
Amount  awarded  for  buildings — 
Receipt  of  same  after  time  agreed 
upon.\ — In  a  lease  for  21  years, 
ending  on  the  1st  September,  1872, 
it  was  covenanted  that  on  the  ex- 
piration thereof  the  lessor,  one  E-., 
should,  at  his  option,  either  pay 
within  30  days  the  value  of  the 
buildings,  or  renew  for  a  further 
term  of  21  years  ;  such  value  and 
the  rent  to  be  determined  by  arbi- 
tration. On  the  expiration  of  the 
lease,  an  agreement  of  reference 
was  entered  into,  between  C,  the 
lessee,  one  B.,  to  whom  C.  had 
mortgaged  his  interest,  and  R.,  the 
award  to  be  made  by  the  30th  of 
September  ;  but  it  was  agreed  that, 
should  the  award  not  be  made  by 
that  time,  and  R.  should  elect  to 
pay  for  the  buildings,  he  should 
pay  the  sum  awarded  within  a 
week  after  the  award,  and  the  ex- 
tension of  time  should  be  taken 
as  a  covenant  in  the  lease.  The 
parties  enlarged  the  time  for  making 
the  award  until  the  1st  November, 
and  on  the  26th  of  October  the 
umpire  made  his  award.  R.  elected 
to  pay  for  the  buildings,  but  the 
amount  awarded  was  not  paid  to 
the  mortgagee,  the  person  entitled 
to    receive    it,  until    the   5th  of 
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November,  more  than  a  week  after 
the  award  was  made.  Defendants 
were  tenants  under  C,  their  terms 
were  unexpired  when  this  action 
was  brought,  and  they  had  paid 
their  rents  to  C.  for  the  quarter 
ending  on  the  1st  October.  On  the 
18th  September,  R.  leased  the 
premises  to  the  plaintiff,  and  after 
H.  had  paid  for  the  buildings,  the 
plaintiff  demanded  possession  from 
defendants,  which  they  refused  to 
give,  and  informed  plaintiff  of  their 
having  paid  their  quarter's  rent  to 
C.  The  plaintiff^  then  called  on 
C,  who  paid  to  him  the  proportion 
of  the  rent  which  he  had  received 
for  the  period  between  the  expira- 
tion of  C.'s  lease,  and  the  1st  of 
October 

Held,  that  the  rtceipt  of  the  rents 
by  plaintiff  from  C.  was  no  evidence 
of  a    recognition    of  an  existing 
tenancy    between     plaintiff  and 
defendants,  for  there  was  no  direct 
dealing  with  the  tenants  themselves, 
and  the  fact  of  plaintiff  demanding 
possession,  and  only  being  paid  a 
fractional  part  of  the  quarter's  rentj 
paid  by  the  tenants  to  C,  repelled; 
the  idea  of  any  intention  to  recog- : 
nize  defendants  as  his  tenants.  j 

Held,  also,  that  the  fact  of  R.  not  | 
having  paid  the  amount  awarded  j 
for  the  buildings  within  the  week,! 
did  not  deprive  him  of  his  right  of, 
election,  and  ?o  enable  C.  to  hold  for 
a  further  term  of  21  years  ;  for  B.  ! 
being  the  proper  person  to  receive  | 
the  amount,  might  extend  the  time  \ 
for  paying  It.  j 

The  plaintiff,  therefore,  was  held  ^ 
entitled    to    maintain  ejectment 
against  defendants. — Roaf  v.  Gar-  \ 
den  et  al.  59. 

3.  Incomplete  distress  Possession 

takenby  chattel  mortgagee — Replevin.^ 
— A  bailiff  seized   certain  goods 


under  a  landlord's  distress  warrant 
for  rent  in  arrear,  but  did  not  remain 
in  possession,  or  take  any  further 
steps  to  execute  the  warrant ,  except 
that,  as  the  jury  found,  the  tenant 
was  constituted  the  landlord's  agent 
to  lake  possession  of  the  goods  for 
him  under  the  warrant.  After 
more  than  a  month,  a  person  having 
a  chattel  mortgage  on  the  goods 
took  possession  under  the  mortgage, 
and  removed  the  goods,  for  which 
the  landloid  brought  replevin. 

Held,  that  the  action  could  not 
be  maintained. — Roe  v.  Roper,  76. 

4.  Lease  of  chattels — Covenant  to 
restore  at  expiration  of  term — Reaso7i~ 
able  wear  and  tear  excepted — De- 
struction hy  fire — Liahility  of  lessee.'] 
— Where  the  lessee  of  goods 
covenanted  to  restore  them  to  the 
lessor  '=  at  the  expiration  of  the  term 
in  as  good  order  as  they  then  were, 
reasonable  wear  and  tear  only  ex- 
cepted," and  the  goods  during  the 
term  were  destroyed  by  fire  with- 
out the  lessee's  default. 

Held,  that  the  absolute  words  of 
the  covenant  were  controlled  by  the 
implied  condition  that  the  goods 
should  continue  to  exist,  and  that 
the  lessee  was  not  liable  on  the 
covenant  for  not  restoring  them  at 
the  end  of  the  term. 

Held,  also,  that  the  exception, 
"reasonable  wear  and  tear  ex- 
cepted," referred  to  the  order  and 
condition  of  the  goods,  so  as  to  ex- 
clude bad  repair,  breakages,  &c., 
not  arising  from  reasonable  wear 
and  tear,  but  did  not  amount  to  a 
guarantee  of  the  continued  exist- 
ence of  the  goods. —  Cliamberlen  v. 
Trenouth,  497. 

5,  Distress  on  goods  of  a  stranger — 
Purchase  of  hy  landlord — Produc- 
tion of   document — Secondary  evi- 
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dence — Proof  of  smrcA.] — In  Janu- 
ary 1872,  the  plaintiff,  a  musical 
instrument  maker  at  Toronto,  rented 
a  piano  to  one  J.,  at  Woodstock,  at 
$6  per  month,  with  the  right  of 
purchase,  the  rent  to  go  toward  pay- 
ment of  purchase  money, which  was 
fixed  at  1450;  and  several  months 
afterwards,  when  J.  had  paid  three 
months  rent,  a  written  contract  was 
signed  by  J,  The  d-  fendant,  J.'s 
landlord,  having  caused  the  piano 
to  be  distrained  for  rent  in  arrear, 
it  was  sold  by  the  bailiff  for  $75, 
the  defendant  being  the  purchaser, 
and  the  defendant  afterwards  al- 
lowed J,  $125  extra  in  settlement 
with  him,  making  $200  in  all.  In 
September  or  October  following, 
the  plaintiff's  agent,  in  passing 
through  Woodstock,  heard  of  the 
sale,  and  telegraphed  to  the  plain- 
tiff to  send  up  the  contract,  which 
on  the  same  day  the  plaintiff 
mailed  to  him  at  Woodstock,  but  it 
never  reached  him.  Search  was 
made  at  the  post  office  and  at  the 
hotel  where  he  was  staying,  and  al- 
so at  the  plaintiff 's  place  at  Toron- 
to. A  witness  from  the  post  office 
stated  that  unless  registered  they 
could  not  tell  if  any  letter  had 
come  for  the  plaintiff*,  and  that  let- 
ters after  being  advertised  were 
sent, two  months  after  their  receipt, 
to  the  dead  letter  office  atOttawa,but 
what  was  done  with  them  there  was 
not  shewn. 

Held^  that  the  evidence  suffi- 
ciently shewed  the  piano  to  be  the 
plaintiff's  property,  and  that  he 
was  entitled  to  maintain  trover  for 
it  against  defendant. 

E.eld^  also,  that  the  sale  to  the 
defendant  passed  nothing,  for  as 
landlord  he  himself  could  not  pur- 
chase goods  sold  by  his  bailiff  un- 
der 2  W.  &  M.  sess.  1,  ch.  5,  sec.  2; 
and  although,  as  between  J.  and  de- 


fendant, defendant's  claim  might 
be  complete  by  the  subsequent  ar- 
rangement with  J.,  yet  the  plain- 
tiff, (the  owner)  was  not  bound  by 
it. 

Held^  also,  that  defendant  could 
not  set  up  a  lien  for  the  rent  as 
against  the  plaintiff',  for  the  distress 
was  at  an  end,  and  the  goods  in  no 
way  in  the  custody  of  the  law. 

Held^  also  that  secondary  ev- 
idence of  the  contract  was  properly 
admitted,  without  proof  of  a  search 
at  the  dead  letter  office. 

SemhUj  however,  that  the  plain- 
tiff was  not  bound  to  produce  the 
contract,  for  his  title  to  the  piano, 
which  he  had  not  acquired  by  the 
contract,  was  alone  in  issue  ;  and, 
moreover,  the  plaintiff's  original 
bailment  to  J.  being  by  verbal  bar- 
gain, it  was  for  defendant  to  shew 
that  a  diflTerent  disposition  was  af- 
terwards made. —  Williams  v.  Grey, 
561. 

6.  Ejectment  —  Proof  of  entry  and 
attornment — Right?,  of  landlord  com- 
inginto  defend.^ — To  supply  the  evi- 
dence, by  the  judgment  of  theCourt, 
ante  p.  20,  held  to  be  wanting:  at 
the  previous  trial,  the  defendants 
proved  an  admission  by  M.,  that  he 
held  the  land  for  the  defendants  af- 
ter he  had  first  informed  them  that 
he  held  under  the  plaintiff  and  that 
he  and  the  plaintiff  had  made  im- 
provements thereon. 

Held,  that  the  defendants,  with 
full  knowledge  of  these  facts,  grant- 
ing a  lease  to  M.,  with  a  covenant 
against  incumbrances,  shewed  that 
they  were  proceeding  to  enforce 
the  forfeiture  against  the  plaintiff^, 
and  that  M,  attorned  to  them  to  avoid 
eviction;  also  that  the  defendant 
coming  in  in  this  suit  against  M.,and 
defending  as  M.'s  landlords,  con- 
tending that  plaintiff's  lease  was  at 
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an  end,  shewed  that  their  desire 
was  to  forfeit  it. 

It  was  objected  that  as  defend- 
ants were  defending  in  Jieu  of  M., 
they  could  only  set  up  the  same  de- 
fence as  M.  could  ;  but  Held  that  as 
the  defendants  had  really  become 
M.'s  landlords,  and  he  their  tenant, 
by  accepting  a  lease  utterly  incon- 
sistent with  the  demise  to  plaintiff, 
they  'could  defend  in  iheir  own 
right,  and  urge  this  lease  and  M.'s 
attornment  to  them,  as  entry  for  con- 
ditions broken  in  plaintiff's  lease. 
— Hell/  V.  Canada  Co.,  597. 

See  Demand  of  Possession. 


LEASE. 
See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

See  Defamation. 

LICENSE  TO  SELL  LIQUORS. 

Conviction — Sellinj  liquor  during 
prohibited  liours — ' •  In n keeper'' ' — ' 'In 
and  at  his  tavern'^ — Meaning  of — 
32  Vic.  ch.  32,  sec.  24,  d]-A  con- 
viction that  one  G.  P.  of,  &c.,  Inn- 
keeper,aher  the  hour  of  seven  in  the 
evening  and  before  the  hour  of 
twelve  o'clock  of  the  night  of  Sat- 
urday, &c.,  in  and  at  his  tavern  at, 
&c.,  being  a  place  where  intoxicat- 
ing liquors  are  allowed  to  be  sold 
by  retail,  did,  unlawfully  sell  and 
otherwise  dispose  of,  and  permit 
and  allow  to  be  drunk,  &c  ,  one 
glassful  of  beer,  &c. 

Ji/e/c/, bad,  as  not  necessarily  brino-. 
ing  the  defendant  within  the  class 
of  persons  des'gnated  by  the  stat- 
ute 32  Vic,  ch.  32,  sec.  24,  O., 
viz:  — "the  person  or  persons  who 
are  the  proprietors  in  occupancy  or 
tenants  or  agents  in  occupancy  of 


the  said  place  or  places,"  for  the 
word  "  innkeeper  "  only  amounts  to 
a  mere  description  and  not  to  an 
averment  of  his  filling  such  a  char- 
acter; and  the  words  "in  and  at 
his  tavern"  would  not  necessarily 
mean  the  proprietor  in  occupancy, 
&c.,  to  whom  the  license  is  granted, 
and  who  alone  is  liable,  but  would 
also  include  the  owner  or  proprie- 
tor, even  if  he  were  not  the  occu- 
pant. 

Qucere,  vvhelher  the  conviction 
charges  three  distinct  offences. — 
Regina  v.  Farlee,  359. 


LIEN. 

Tender — Waiver  of.']  — Held,  that 
the  mere  fact  of  a  warehouseman 
who  has  a  lien  on  goods  for  a 
certain  sum  for  storage,  claiming 
also  to  hold  them  for  an  untenable 
claim  as  due,  either  to  himself  or 
a  third  person,  does  not  dispense 
with  a  tender  of  thf^  sum  due,  and 
amount  to  a  conversion,  unless  the 
evidence  fairly  warrants  the  conclu- 
sion that  such  tender  would  be 
useless,  as  it  would  be  refused  ; 
and  that  in  this  case  the  evidence 
set  out  in  the  case  w^as  insufficient 
for  that  purpose. 

Tlie  plaintiffs  denied  that  any 
claim  for  storage  was  made,  while 
the  defendantsasserted  thecontrary. 

IMd,  that  if  not  made  when  the 
goods  were  demanded,  the  defen- 
dants could  not  defeat  the  plaintiffs' 
claim  in  trover  by  afterwards  setting 
it  up. — Llado  et  al.  v  3Jorgan  et  al., 
517. 


LIQUIDATED  DAMAGES. 
See  Penalty. 


LIQUORS. 

See  License  to  sell  Liquors. 
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LOST  DOCUMENTS. 

Proof  of  search — Secondary  evi- 
dence.']— See  Evidence,  2,  3. 


LUMBERMEN. 


Rights  of,  i?t  navigable  rivers,]-See 
Water  and  Watercourses,  1. 


LUNACY. 

Evidence  of.j — See  Insanity. 


MAGISTRATE. 

Order  to  find  Sureties  of  the  Peace 

—  Validity  of  Information — Action 
against  magistrate — Notice  of  action 

—  Order  not  quashed.']  Where  an 
information  contained  every  material 
averment  necessary  to  give  a  magis- 
trate jurisdiction  to  make  an  order 
upon  tlie  plaintiff  to  find  sureties  j 
to  the  peace,  but  contained  also  j 
additional  matter,  which  it  was  con- 
tended so  qualified  and  explained 
these  avermertts  as  to  render  them 
nugatory:  Held,  that  this  was  a  I 
judicial  question  for  the  magistrate 
to  decide,  and  therefore  that  in 
issuing  his  warrant  for  the  appear- 
ance of  the  accused  he  was  not  act- 
ing without  jurisdiction,  even 
although  a  Superior  Court  might 
quash  his  order  to  find  sureties. 

The  falsity  of  a  charge  cannot 
give  a  cause  of  action  against  a 
magistrate,  who  acts  upon  the 
assumption  and  belief  of  its  truth  ; 
and  an  allegation  that  he  acted 
without  any  just  cause  upon  a  false 
charge,  but  not  charging  malice, 
means  only  that  that  the  charge 
being  false  he  had  no  just  cause. 

The  plaintiff  produced  a  warrant 
issued  for  his  arrest  for  not  finding 
sureties  to  the  peace,  in  pursuance 
of  an  order  to  that  effect,  recited  in 


the  warrant.  He/d,  that  such 
warrant  was  primd  jacie  evidence 
of  the  order. 

Held,  also,  that  under  Consol. 
Slat.  U.  (/.  ch.  126,  sec.  3,  no  action 
would  lie  against  the  magistrate  for 
anything  done  under  the  order,  or 
under  the  warrant  to  procure  the 
appearance  of  the  accused,  until 
the  same  was  quashed. 

The  notice  of  action  was  held 
insufficient  as  to  the  second  and 
fourth  counts  in  stating  no  time 
when  the  grievance  complained  of 
was  committed. 

The  first  count,  and  the  notice  of 
action,  alleged  that  defendant  on 
the  30th  of  April,  1872,  assaulted 
the  plaintiff,  and  caused  him  to  be 
imprisoned  in  the  common  gaol. 
The  plaintiff,  proved  that,  about 
the  25th  April,  he  was  brought 
before  defendant  on  a  warrant 
issued  by  defendant  requiring  his 
appearance  ;  that  he  was  then 
ordered  to  find  sureties  to  keep  the 
peace,  and  that  on  the  30th  he  was 
again  arrested  and  confined  in  gaol, 
under  a  warrant  issued  on  that  day, 
for  disobedience  of  the  previous 
order.  Held,  that  for  the  cause  of 
action  proved  the  notice  was  clearly 
insufficient ;  but  Semhle,  that  the 
plaintiff'  might  have  met  the  objec- 
tion by  confining  his  claim  and  evi- 
dence to  the  imprisonment  on  the 
30th. — Sprung  v.  Anderson  152. 

2.  Magistrates  Return  of  Con- 
victions.]— Held,  that  Justices  of 
the  Peace  must  now  return  all  con- 
victions made  by  them  to  the  Clerk 
of  the  Peace,  on  or  before  the  second 
Tuesday  in  March,  June,  Septem- 
ber, and  December,  respectively, 
following  the  date  of  the  conviction. 

The  several  statutes  on  the  sub- 
ject referred  to. —  Corsant  qui  tarn 
V.  Taylor,  607. 
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MANDAMUS. 
See  Public  Schools. 


MANSLAUGHTER. 

Indictment  for — Admissibility  of 
dying  declaration.^ — See  Evidence, 
1. 


MARINE  INSURANCE. 
See  Insurance,  6. 


MARRIAGE. 

Breach  of  j^romise  of — Certificate 
for  costs. \ — See  Costs. 

Services  performed  in  expectation 
q/] — See  Work  and  Labor,  2. 


MARRIED  WOMAN. 
See  Husband  and  Wife. 


MISUNDERSTANDING. 

See  Contract. 


MORTGAGE. 

Authority  of  attorney  to  receive 
amount  o/.] — See  Principal  and 
Agent,  2. 

Chattel.'] — See  Landlord  and 
tenant  2. 

Evidence  of  insanity.'] — See  In- 
sanity. 

Obtained  by  fraud.] — See  Former 
Recovery — Ejectment. 


MEMORANDA. 
Barristers  called  ]— SQ.  260,  39S. 
Queen' s  Counsel  appoin  ted.] — 2 60 . 


MEMORIAL. 
See  Evidence,  2. 


MISREPRESENTATION. 
See  Insurance,  4,  5. 


MESSAGE. 

Telegraph  company—  When  liable 
for  not  transmitting.]  — See  Tele- 
graph Company. 


MISTAKE. 

In  aiaard — Delay  in  moving  to 
rejer  back.] — See  Arbitration  and 
Award. 

See  Contract. 
81 — VOL.  XXIII  CP. 


MUNICIPAL  CORPORA- 
TIONS. 

1 .  By-law  exempting  railway  from 
taxation — Right  to  repeal.]  —  The 
Corporation  of  the  Township  of 
North  Cayuga,  under  the  power 
given  them  by  33  Vic.  ch.  33,  sec. 
18,  O.,  "  An  Act  to  incorporate 
The  Canada  Air  Line  Railway 
Company,"  to  exempt  the  proper- 
ty of  the  Company  in  whole  or 
in  part  from  taxation,  passed  a  by- 
law providing  that  all  the  real  pro- 
perty of  the  Company  in  the 
Township  should  be  rated  at  |12 
per  acre,  (the  then  average  rate)  for 
50  years.  This  by  law  was  subse- 
quently repealed,  but  il  did  not  ap- 
pear that  upon  the  fait^  of  it  the 
applicants  had  in  fact  altered  their 
position,  or  done  anything  which 
they  otherwise  would  not  have  done, 
and  the  railway  was  being  con- 
structed through  the  Township  be- 
["ore  it  vvas  passed. 

Held^  on  application  to  quash 
the  repealing  by-law,  that  the 
Court  under  the  circumstances 
could  not  interfere. — In  re  Great 
Western  R  W.  Co.  and  Corporation 
of  North  Cayuga,  28. 
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2.  Municipal  Act,  sec.  349,  84 
Vic,  ch.  30,  sec.  6. — Granting 
bonus  to  railwaj/.'] — A  By-law  grant- 
ing |1000  to  an  individual,  in  con- 
sideration of  his  having,  at  the  in- 
stance of  the  Corporation  advanced 
the  amount  in  aid  of  a  railway 
company. 

Held,  not  within  the  powers  of 
the  Corporation,  for  it  was  not 
a  grant  to  a  Railway,  and  it  had 
not  been  assented  to  by  the  Electors. 

Quo3re,  whether  without  such 
assent  the  Corporation  could  grant 
a  bonus  to  a  Railway  out  of  sur- 
plus funds  in  hand. — In  re  Bate 
and  Corporation  oj  Ottawa,  32. 

Liability  of  for  accident  caused  by 
ice  on  sideivalk.~\ — See  Ways,  1. 

MUTUAL  INSURANCE. 

See  Insurance,  2,  5. 


NAVIGABLE  RIVERS. 

Olstruction  q/.] — See  Water  and 
Water  Courses,  1. 

St.  Lawrence — Right  of  riparian 
proprietors.'] — Sec  Watkr  and  Wa- 
ter Courses,  2. 


NEGLIGENCE. 
See    Bills   of   Exchange  and 

Promiss!5ry  Notks,  3 —  Rail- 
ways, 3,  6, 7 — Telegraph  Company. 


NON-ACCEPTANCE. 

Wrongfully  protecting  hill  of 
exchange  for.j — See  Bills  of  Ex- 
change and  Promissory  Notes,  3. 


NONSUIT. 

Leave  reserved  to  enter — Practice.'] 
— When  leave  is  reserved  to  enter 


a  nonsuit  on  the  whole  case  after 
evidence  given  on  both  sides,  a 
nonsuit  will  be  ordered,  unless 
there  be  evidence  on  which  a  ra- 
tional verdict  for  the  plaintiff  can 
be  founded,  which  the  Court  will 
not  be  bound  to  set  aside. — Camp- 
bell et  al.  v.  Hill  (in  appeal)  473. 

See  Insanity. — Railways,  6,  9 
—  Ways,  1. 


NOTICE. 
Effect  of,  under  Registry  Act.] — 
See  Registry  Act. 

Of  claim  in  ejectment.]  — See 
Ejectment. 

Insanity.] — See  Insanity. 

NOTICE  OF  ACTION. 
See  Magistrate,  I. 

OFFICIAL  ASSIGNEE. 

Non-acce'ptance  of  assignment  byP[ 
— See  Insolvency,  \. 

PARTIAL  LOSS. 
See  Insurance,  6. 


PARTIES. 

Joinder'  of  "plairdi^  at  trial.] — See 
Amendment,  1. 

Several  defendants  in  oral  slander^ 
—  See  Defamation. 

Substituting  corporate  name  for 
individual  names  of  plaintiffs.] — See 
Amendment,  2. 


PAYMENT. 

The  defendant,  a  mortgagor, 
being  unable  to  pay  off  plaintiff's 
mortgage,  at  the  suggestion  of  the 
plaintiff's  attorney,  borrowed  the 
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required  amount  from  the  mo- 
neys of  another  client  in  the 
attorney's  hands,  with  which 
the  attorney  was  to  pay  off  the 
plaintiff's  mortgage,  the  defendant 
giving  another  mortgage  therefor. 
Qucere,  whether  this  arrangement 
amounted  to  a  payment  of  the 
plaintiff's  mortgage  to  the  attor- 
ney,— Palmer  v.  Winstanlei/,  586. 

Jillegatlon  of  non-payment  in  de- 
claration on  debentures^  payable  at  a 
particular  place.'] — See  Pleading. 


PENALTY. 

A gree ment — Liqu 'da ted  damages 
or  'penalty.'] — Where  two  persons 
entered  into  an  agreement,  th'?  one 
to  deliver  and  the  other  to  receive 
a  certain  quantity  of  hops  yearly, 
for  five  years,  at  the  end  of  which 
agreement  there  was  the  following 
clause:  "  It  is  further  agreed  that 
each  shall  be  bound  to  the  other 
for  the  faithful  performance  of  the 
said  contract,  in  the  sum  of  $200. 

Held,  that  the  sum  named  must 
be  treated  as  a  penalty,  and  not  as 
liquidated  damages;  and,  therefore, 
the  plaintiff  suing  for  non-delivery 
might  recover  beyond  the  ^200. — 
Sleeman  et  al.  v.  Waterous^  195. 

PLAINTIFFS. 

Joinder  oj  at  trial.] — See  Amend- 
ment, 1. 

Substituting  corpyrate  name  for 
individual  names  of.] — See  Amend- 
ment, 2. 


PLEADING. 

Debentures — Payable  at  particular 
place — Presentment  jor  payment.] — 
Where  a  debenture  \tas  made  in 
1862, payable  in  1872,  "at  the  Bank 


of  Upper  Canada,"  without  men- 
tioning any  locality.  Held,  that  it 
was  not  necessary  in  a  declaration 
upon  it  to  aver  or  excuse  present- 
ment there,  as  the  words  did  not 
amount  to  an  averment  of  a  named 
place,  and  were  either  meaningless 
or  referred  to  a  defunct  banking 
company  in  its  former  business 
name,  but  without  any  words  indi- 
cating its  locality,  such  company 
being  declared  by  the  public  stat- 
utes to  have  ceased  to  exist. 

Qucere,  whether,  when  a  contract 
is  to  pay  at  a  particular  place 
named  in  a  declaration,  the  general 
averment  that  the  defendant  did  not 
pay,  is  not  sufffcient,  and  any  state- 
as  to  the  plaintiff  not  being  at  the 
place  named  to  receive  the  money, 
or  that  the  defendant  was  there 
ready  to  pay  it,  must  not  arise 
by  way  of  defence. — Becker  et  al. 
V.  Corporation  of  Amlierstburgh, 
602. 

See  Bill  of  Lading — Insurance 
1,  6  —  Magistrate  —  Set-off  — 
Work  and  Labor,  L 


PLEDGE. 

Assignment  by  way  of— Eight  of 
assignee  to  sue.] — See  Assignment. 

POST  OFFICE; 

Necessity  for  search  at  dead  letter 
office  for  letter  not  received.] — See 
Evidence,  8. 

PRACTICE. 
See  Nonsuit — Railways,  4. 

PRESENTATION    AND  IN- 
DUCTION. 

See  Demand  of  Possession, 
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PRESENTMENT. 

For  payment  of  debentures — Ne- 
cessity for^ — See  Pleading. 


PRINCIPAL  AND  AGENT. 

1.  Statute  oj  frauds  —  Contract 
hy  agents.^ — Defendants  were  in 
partnership  as  solicitors.  H.  re- 
siding and  carrying  on  the  busi- 
ness at  Lindsay,  and  D.  at  Peter- 
borough. On  the  18lh  September, 
1870,  H.  wrote  out  the  following 
agreement:  "I,  John  Campbell, 
agree  to  purchase  of  Messrs.  D.  & 
H.,  lot  8,  2nd  concession,  Verulam, 
for  the  sum  of  $350,  payable,"  &c. 
This  was  signed  at  the  foot  by  the 
plaintiff,  but  not  by  the  defendants. 
On  the  same  day  H.  wrote  to  D. 
that  he  had  sold  the  lot  to  the  plain- 
tiff. 

Held,  taking  ihe  memorandum 
and  letter  together,  that  there  was 
a  sufficient  contract  within  the  Stat- 
ute of  Frauds,  for  the  property  and 
terms  of  sale  were  specified,  and 
the  names  of  the  defendants  in  the 
body  of  the  instrument,  written  by 
one  of  them,  coupled  with  H's  let- 
ter stating  that  they  had  sold,  w^as 
a  sufficient  signature  by  the  defend- 
ant. 

To  an  action  on  this  agreement, 
defendants  pleaded  on  equitable 
grounds,  that  the  plaintiff  contracted 
with  them  only  as  agents  for  the 
the  owner  of  the  land,  and  not  as 
principals  :  and  Semhle,  that  the  evi- 
dence set  out  in  this  case  shewed 
that  the  plaintiff  knew  that  they 
were  acting  only  as  agents.  The 
jury,  however,  found  against  the 
defendants  on  this  question,  and  the 
verdict  being  for  $10  only,  the 
court  refused  to  interfere,  on  mo- 
tion for  nonsuit.  — CampheU  v.  Den- 
nistoun  et  al,  339. 


2.  Authority  of  attorney  to  receive 
mortgage  money.'] — Held,  that  aa 
authority  by  plaintiff  to  his  at- 
torney to  collect  the  interest  due 
on  a  mortgage  in  the  plaintiff's 
and  not  in  the  attorney's  pos- 
session, did  not  entitle  the  attorney 
to  receive  payment  of  the  princi- 
pal. 

In  this  case  the  defendant,  the 
mortgagor,  being  unable  to  pay  off 
plaintiff's  mortgage,  at  the  attor- 
ney's suggestion  borrowed  the  re- 
quired amount  from  the  moneys  of 
another  client  in  the  attorney's 
hands,  with  which  the  attorney  was 
to  pay  off  the  plaintiff's  mortgage, 
the  defendant  giving  another  mort- 
gage therefor, 

Quatre,  whether  this  arrangement 
amounted  to  a  payment  of  the 
plaintiff's  mortgage  to  the  attorney. 
—Palmer  v.  Winstanley,  586. 

PRIVILEGED  COMMUNICA- 
TION. 
See  Defamation. 

PROHIBITITION. 
See  Railways,  4. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes — Guarantee. 

PROOF  OF  SEARCH. 

For  lost  deed — Secondary  evi- 
dence.']— See  Evidence,  2. 

See  Landlord  and  Tenant,  5. 


PROTEST. 

Wrong  fid,  for  non-acceptance]  — 
See  Bills  of  Exchange  and  Prom- 
MissoRY  Notes,  3. 
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PUBLIC  SCHOOLS. 

High  School  Trustees — Descrip- 
tion of — Demand — Sufficiency  of — 
Maintenance  and  school  accommoda- 
tion— Meaning  of.'] — On  an  appli- 
cation for  a  mandamus  to  compel  a 
Municipal  Corporation  to  provide 
$286.74  for  a  Board  of  School  Trus- 
tees, they  v/ere  described  in  the 
proceedings  as  "  The  Trustees  of 
the  Port  Rowan  High  School  ;" 
and  it  appeared  that  on  the  1st  of 
July,  1872,  a  demand  was  made  on 
the  Township  Corporation,  headed, 
School  Section,  No.  12,  Walsing- 
ham,  Port  Rowan,  July  1st,  1872," 
and  stating  that  the  amount  re- 
quired was  ^'  for  expenses  of  con- 
ducting High  School  ;"  and  was 
signed  "  William  Ross,  Secretary 
and  Treasurer  of  Port  Rowan  High 
School  Board."  Subsequently  to 
this,  on  the  19th  August,  1872, 
the  Secretary  of  the  Board  sent  a 
letter  to  the  Clerk  of  the  Town- 
ship Corporation,  headed  "  Office 
of  High  School  Board,  Sec.  No.  12, 
Port  Rowan,  19ih  August,  1872," 
stating  that  in  making  up  the  esti- 
mates for  the  current  expenses 
of  High  School,"  an  error  had  been 
made,  and  that  the  amount  actual- 
ly required  was  $286.74,  which 
amount  he  was  required  to  make 
immediate  demand  for  from  the 
Council,  &c. 

In    reply  the   Township  Clerk 

sent  a  letter  addressed,  "  To  

Ross,  Secretary,  P.  Rowan,  High 
School  Board,"  enclosing  a  copy  of 
a  resolution  passed  by  the  Town- 
ship Council,  stating  that  they  de- 
clined to  pay  the  demand  of  the 
Port  Rowan  High  School  Trus- 
tees," &c. 

Held,  1.  That  the  description  ol 
the  Trustees  was  sufficient ;  for 
that  although  "  The  Trustees  of 
the    Port    Rowan  County  High 


School,"  would  appear  to  be  more 
correct,  yet  the  Act  34  Vic,  ch. 
33,  O.,  did  not  in  express  terms 
give  any  corporate  designation,  and 
the  Township  Corporation  by  their 
action  had  shewn  that  they  fully 
understood  the  body  with  whom 
they  were  dealing. 

2.  That  the  demand  was  suffi- 
cient, being  signed  by  the  Secre- 
tary and  Treasurer,  the  officer  and 
organ  of  the  Board,  and  having 
been  recognized  by  the  resolution 
of  the  Township  Council  as  the 
demand  of  the  Board. 

3.  That  it  was  not  necessary  to 
give  the  estimates  on  which  the 
sums  required  were  based  ;  there 
being  a  difference  in  this  respect 
between  the  Grammar  School  and 
Common  School  Act. 

4.  That  the  purposes' for  which 
the.  money  was  stated  to  be  re- 
quired, viz.,  "  For  expenses  of  con- 
ducting High  School,"  and  "  cur- 
rent expenses  of  High  School,"  fell 
within  the  meaning  of  the  words 
"maintenance  and  school  accom- 
modation," used  in  the  statute. — 
In  re  Trustees  Port  Rowan  High 
School  and  Corporation  of  Walsing- 
haniy  11. 

PURCHASER  FOR  VALUE. 
See  Registry  Acr. 


QUEEN'S  COUNSEL. 
Appointment  of] — 260. 

RAILWAY  ACT,  1868. 
See  Railways,  5, 


RAILWAYS. 

1.  Railioay  Company — Carriage 
of  goods — iSpecial  condition — Lia- 
bility as  warehousemen — Indistinct 
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address  on  {^.hipping  bill.'] — On  the 
3rd  April,  1871,  the  defendants  re- 
ceived at  Montreal  a  case  of  hats  to 
be  carried  to  Toronto,  consigned  to 
the  plaintifis.  The  goods  arrived 
in  due  course  at  Toronto,  and  were 
placed  in  defendants'  warehouse, 
but  were  not  delivered  to  the  plain- 
tiffs until  the  15th  of  June  follow- 
ing, whereby  the  sale  of  the  goods 
was  lost,  and  their  value  very  con- 
siderably deteriorated. 

It  appeared,  however,  that  the 
goods  were  carried  under  this 
special  condition  :  "  The  Company 
will  not  be  responsible  for  any 
goods  left  until  called  for,  or  to  or- 
der, warehoused  for  the  conveni- 
ence of  the  parties  to  whom  they 
belong,  or  by  or  to  whom  they  are 
consigned  ;  and  that  the  delivery  of 
the  goods  will  be  considered  com- 
plete, and  the  responsibilities  of 
the  Company  will  be  considered 
to  terminate,  when  placed  in  the 
Company's  shed  or  warehouse 
but  it  also  appeared  that  it  was 
the  custom  of  defendants  to  de- 
liver to  the  consignees  goods 
brought  by  them  and  warehoused, 
and  to  charge  for  the  cartage  in 
the  freight. 

Held,  that  the  condition  would 
only  relieve  the  defendants  from 
liability  as  common  carriers,  but 
not  as  warehousemen ;  and  that 
being  bound  in  the  latter  capacity 
to  deliver  the  goods,  they  were  lia- 
ble for  the  loss  sustained  by  the 
detention. 

It  appeared,  also,  that  the  ad- 
dress in  the  shipping  bill  was  not 
very  distinctly  written,  and  it  was 
contended  that  this  was  the  cause 
of  the  delay;  but  this  was  express- 
ly left  to  the  jury,  who  found  for 
the  plaintiffs,  and  the  Court  would 
not  interfere. — McCrosson  et  al,  v. 
Grand  Trunk  R.  F,  Co.,  107. 


2.  G.  W.  R.  Co.~Obligation  to 
Jence — Liability.'] — H.,  the  owner 
of  land  crossed  by  defendants'  rail- 
way, let  to  G.,  under  a  verbal  lease 
for  three  years,  a  certain  piece  of 
it.  At  the  place  where  the  acci- 
dent happened  there  was  no  fence 
along  the  railway,  but  defendants 
had  erected  in  lieu  thereof,  at  the 
express  wish  of  the  owner,  by 
whom  it  was  considered  sufficient, 
a  fenct?  at  right  angles  to  the  rail- 
way, to  a  pond  about  two  feet  dis- 
tant, across  which  the  owner  had 
planted  a  row  of  willows,  with 
which  he  objected  that  a  fence 
would  interfere.  It  appeared  that 
G.  had  received  the  plaintiff's 
horse  to  pasture,  and  on  account 
of  the  water  in  the  pond  being  low, 
the  horse  got  out  of  the  pasture 
field  round  the  fence,  and  thence 
across  the  small  strip  between  the 
pond  and  the  railway  on  to  the 
track,  where  it  was  injured. 

Held,  that  the  fence  having  been 
built,  as  it  was,  at  the  express  wish 
of  the  owner,  by  whom  it  was  con- 
sidered sufficient,  and  who  in  fact 
objected  to  one  along  the  line  of 
the  railway,  the  plaintiff  claiming 
through  him  could  not  recover. — 
Clayton  \.  Great  Western  R.W,  Co.,, 
137, 

3.  R.  W.  Co.— Putting  'hand-car  on 
highway — Damage  caused  thereby — 
Proof  of  negligence.'] —  Some  men 
in  defendants'  employment,  had 
been  using  a  hand-car  on  the  track 
for  laying  down  rails  ;  and  on  ap- 
proaching the  Colborne  station  oi» 
their  return  home,  about  5  p.  m., 
and  finding  the  railway  track  occu- 
pied by  a  train,  they  stopp$^d  at  a 
highway  crossing,  about  400  yards 
from  the  station,  removed  the  car 
from  the  rails,  and  placed  it  on  the 
highway,  the  car  encroaching  some 
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6  or  10  inches  on  the  gravelled 
pan.  The  men  then  left  it,  and 
remained  away  about  half  an  hour, 
the  foreman  going  to  the  station, 
and  two  men  seeing  it  came  and 
sat  upon  it.  At  this  time  the  plain- 
tiff drove  past  in  his  carriage,  and 
his  horse  shying  at  the  car,  ran 
away,  threw  the  plaintiff  out  and 
severely  injured  him.  The  fore- 
man took  the  hand-car  back  to  its 
station,  about  four  miles  off,  the 
same  evening. 

Held,  that  there  was  evidence  of 
negligence  to  go  to  the  jury,  in 
thus  placing  the  car  on  the  high- 
way, for  wh'ch  defendants  were  re- 
sponsible; and  a  verdict  for  the 
plaintiff  was  upheld.  —  Vars  v. 
Grand  Trunk  R.  W.  Co.,  143. 

4.  Garnishee  summons  against 
R.  W.  Cos.— 32  Vic.  ch.  23,  sec 
7,  0. —  Construction  of — "  Live  and 
carry  on  business.''^ —  Jurisdiction  of 
Division  Court.l — Held,  that  a  Rail- 
way Company  does  not  live  and 
carry  on  business,"  within  the 
meaning  of  32  Vic,  ch.  23,  sec.  7, 
O.,  at  any  other  place  than  its 
head  office,  at  which  its  business 
is  managed. 

Where  the  garnishees  had  their 
principal  station  at  Montreal,  and 
a  local  station  at  Berlin,  at  which 
they  took  passengers  and  received 
goods,  and  the  plaintiff  issued  a 
garnishee  summons  against  the 
Company  out  of  the  Division  Court 
at  Berlin,  under  that  section,  on 
the  ground  that  they  lived  and  car- 
ried on  business  there  : 

Held,  that  the  .Tudge  of  said  Di- 
vision Court  had  no  jurisdiction, 
and  a  prohibition  was  ordered. 

Statutes  regulating  the  practice 
and  procedure  of  a  Court  apply 
only  to  matters  within  its  jurisdic- 
tion, and  cannot  be  called  in  aid 


to  give  jurisdiction  where  it  is  in 
question. —  Ahrem  v.  McGilligatf 
171. 

5.  Great  Western  R.  W.  6'r).— 31 
Vic.  ch.  68,  sec.  20,  suhsec.  4,  D.,  as 
amended  hy  34  Vic.  ch.  43,  sees.  5 
and  7,  D —  Whether  applicable  to.'] — 
Held,  that  section  20,  subsection  4 
of  '^The  Railway  Act,  1868,"  31 
Vic.  ch,  68,  D.,  as  amended  by  34 
Vic.  ch.  43,  sec.  5,  D.,  is  not,  by 
virtue  of  section  7  of  the  latter  Act, 
made  applicable  to  the  Great  West- 
ern R.  W.  Co. ;  and  therefore  that 
they  were  not  deprived  of  the  pro- 
tection afforded  by  one  of  their 
special  conditions,  —  which  stated 
that  fruit  was  to  be  carried  only  at 
the  risk  of  the  owners,  and  that  they 
would  not  be  liable  for  injury  oc- 
casioned by  frost — although  the 
jury  found  that  the  fruit  in  question, 
which  was  being  carried  by  them, 
became  frozen  owing  to  their  neg- 
ligence.—Sc(?«  et  al.  V,  Great  WeS' 
ternR.  W.Co.,  182. 

6.  Street  Railway  Company — Ac- 
cident— Contributory  negligence.] — 
The  plaintiff,  standing  on  the  front 
platform  of  one  of  defendants' 
cars,  which  was  crowded,  was 
thrown  off  by  a  jolt  and  injured, 
but  it  did  not  appear  whether,  at 
the  time  of  the  accident,  he  was 
holding  on  to  the  iron  rail  on  the 
platform  or  not. 

Held,  that  the  fact  of  the  plain- 
tiff not  proving  affirmatively  that 
he  was  so  holding  on,  was  not  a 
ground  for  nonsuit. —  Cornish  v. 
Toronto  Street  R.  W.  Co.,  355, 

7.  R.  W.  Co. — Construction  train 
— Injury  to  person  on — Liability  of 
Co..] — The  defen  iants  agreed,  with 
a  contractor  for  the  construction  of 
their  railway,  to  furnish  a  construc- 
tion train  to  be  used  in  carrying 
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materials  for  ballasting  and  laying 
the  track  of  a  portion  of  their  road, 
then  under  process  of  construction  ; 
the  defendants  to  provide  the  con- 
ductor, engineer,  and  fireman  ;  the 
contractor  furnishing  the  brakes- 
men. On  the  31st  of  October,  J872, 
after  work  was  over  for  the  day, and 
the  train  was  returning  to  Owen 
Sound,  where  the  plaintiff,  one  of 
the  contractor's  workmen  lived,  the 
plaintiff,  with  the  permission  of  the 
conductor,  but  without  the  authority 
of  the  defendants  got  on  the  train. 
Through  the  negligence  of  the  per- 
son in  charge  of  the  train  an  acci- 
dent happened,  and  the  plaintiff 
was  injured. 

Held,  that  the  defendants  were 
not  liable,  for  their  contract  was  to 
carry  materials  only,not  passengers, 
and  the  conductor  in  permitting 
the  plaintiff  to  get  upon  the  train 
was  not  acting  as  defendants'  agent. 
—  Graham  v.  Tcronfo,  Grey^  and 
Bruce  R.  W.  Co,,  541. 

8.  R.  W.  Co. — Injury  hy  fire — 
Contributory  fiegligence — 14  Geo. 
III.  ch.  78.J — Although  a  railway 
company  are  not  responsible  for 
the  emission  of  sparks,  &c.,  from 
their  engines  where  all  known  and 
reasonable  precautions  are  taken  to 
prevent  it,  yet  they  must  keep  the 
track  reasonably  clear  from  com- 
bustible matter,  &c.,  likely  to  be 
thus  set  on  fire. 

In  an  action  against  defendants 
for  negligently  allowing  combusti- 
ble matter,  brush,  &c.,  to  be  on 
tteir  track,  whereby  a  fire  was 
caused  upon  it  from  the  defendants' 
engines  and  spread  to  plaintiff's, 
land,  &c.,  the  evidence  shewed  that 
the  track  was  in  such  a  state,  but 
it  did  not  clearly  appear  how  the 
fire  originated,  or  that  the  state  of 
track  caused  the  injury  to  plaintiff's 


land.  The  jury  having  found  for  the 
plaintiff  the  learned  Judge  whotried 
the  case  being  dissatisfied  with  the 
verdict,  a  new  trial  was  granted, 
with  costs  to  abide  the  event. 

It  was  objected  that  the  plaintiff's 
land  being  also  much  covered  with 
dry  brush  wood,  &c.,  he  was  guilty 
of  contributory  negligence:  Held, 
however,  that  he  was  not  bound,  as 
a  matter  of  law,  to  keep  or  manage 
his  land  in  any  particular  manner, 
because  the  railway  ran  close  to  or 
along  it,  or  to  keep  his  land  more 
clean,  or  to  remove  brush-wood,  &c., 
with  greater  expedition  in  antici- 
pation of  the  possible  occurrence  of 
fire  on  the  railway  track;  but  that 
the  jury  might  properly  be  told 
that  he  was  bound  to  keep  his  pro- 
perty in  a  reasonably  careful  way. 

Qucere,  as  to  the  application  of 
14.  Geo.  III.  ch.  78,  in  defendants' 
favor. — Jaffreyv.  Toronto,  Grey, and 
Bruce  R.  W.  Co.,  553. 

9.  Railway  accident-Crof^sing  track 
—  Contributory  negligence?^ — The 
plaintiff's  waggon  was  being  driven 
by  his  son  along  one  of  the  streets 
in  St.  Thomas,  another  man  sitting 
beside  him,  and  in  attempting  to 
pass  over  a  railway  crossmg,  the 
locomotive  of  an  approaching  train 
struck  the  hind  wheel  of  the  wag- 
gon, by  which  it  and  the  horses 
were  injured.  It  appeared  that  in 
approaching  the  crossing  neither  of 
them  were  looking  outforor  thinking 
of  the  train:  and  it  was  not  until 
they  were  on  a  side  track  or  switch, 
within  fifteen  yards  of  the  main 
track,  that  the  man  on  looking 
around,  saw  the  train,  when  he 
sharply  told  the  son  to  put  on  the 
whip,  but,  he  said,  the  son  appeared 
confused  and  did  nothing;  he  then 
attempted  to  get  the  whip  and  whip 
the  horses  across,  but  it  was  too  late; 
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the  son  acknowledged  having  heard 
what  the  man  said,  but  said  ashe  was 
looking  the  other  way,  he  did  not 
understand  him.  The  weight  of 
evidence  went  to  shew  that  the 
whistle  was  sounded  and  bell  rung, 
and  that  the  train  was  not  going 
more  than  six  or  seven  miles  an 
hour.  Both  of  them  had  been  in 
the  habit  of  crossing  there  many 
times  daily,  and  it  appeared  that, 
had  the  son  been  looking  out,  the 
accident  might  have  been  avoided, 
as  there  was  plenty  of  time  either 
to  have  slopped  or  got  across.  The 
Court  being  left  to  draw  inferences 
as  a  jury.  Held,  that  there  was 
sucti  contributory  negligence  on  the 
driver's  part  as  prevented  the  plain- 
tifi  from  recovering. — Boggsv.  Great 
Western  R.  W,  Co.  573. 

See  Bill  of  Lading — Municipal 
CopoRATioNS — Work  and  Labor,  1. 


RECEIPTS,  WAREHOUSE. 
See  Warehouse  Receipts. 


RE-ENTRY 
Proviso  for. ^— See  Landlord  and 
Tenant,  1. 


REGISTRY  ACT. 

Registry  Act,  0.,  31  Yic.  ch.  20— 
Eject  of  i\otice.'\ — Held,  that  under 
the  Registry  Act  of  Ontario,  31 
Vic.  cli.  20,  the  effect  of  actual  no- 
tice is  not  confined  to  a  Court  of 
Equity,  but  is  available  in  a  Court 
of  Law;  and  therefore  that  a  non- 
registered  deed  is  not  defeated  by 
a  subsequent  registered  one,  where 
before  such  registration  the  person 
claiming  under  it  had  actual  notice 
of  the  prior  conveyance. 

Bondyv.  Fox,  29  U.C.  R.64,  as  to 
this  point,  distinguished. 

82 — VOL.  XXIII  CP. 


Remarks  as  to  the  obvious  error 
in  the  Statute,  sec.  67,  by  which 
the  notice  is  referred  to  the  time  of 
registration  of  the  subsequent  deed  ; 
so  that  a  purchaser  for  value  with- 
out notice  of  the  prior  deed  mipht 
be  defeated  by  notice  of  it  between 
the  time  of  gettino-  his  deed  anci 
registering  it. — Millar  v.  Smithy 
47. 


RE-INSURANCE. 
Meaning  of.] — See  Insurance,  2. 


REPLEVIN. 

When  maintainable.'] — See  Sale 
OF  Goods. 

See  Landlord  and  Tenant,  3. 


RIPARIAN  PROPRIETORS. 

See  Water  and  Watercourses, 

2. 


RULES  OF  COURT. 
399,  412. 


SALE  OF  GOODS. 

Statute  of  Frauds — Sale  of  goods 
at  auction — Memorandum  in  writ- 
mg.] — At  an  auction  of  defendant's 
goods,  the  conditions  of  sale  ap- 
peared in  the  printed  bill  of  the 
sale,  and  were  announced  by  the 
auctioneer.  Some  of  the  goods 
were  knocked  down  to  the  plain- 
tiff, whose  name  was  entered  by 
the  auctioneer's  clerk,  on  one  of 
several  sheets  of  paper  used  by 
him  at  the  sale  for  entering  the 
purchasers'  names,  but  these  sheets 
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were  not  attached  to  the  printed 
bill.  The  defendant  having  after- 
wards refused  to  deliver  up  the 
goods,  the  plaintiff  brought  re- 
plevin. 

Held,  that  there  was  no  contract 
within  the  Statute  of  Frauds,  and 
that  the  action  would  not  lie. 

The  conditions  of  sale  required 
approved  joint  noies  for  the  pur- 
chase money.  The  morning  after 
the  sale,  the  plaintiff  called  on  de- 
fendant and  drew  a  note  signed  by 
himself  only,  for  the  goods  which 
he  said  he  had  purchased.  A  dis 
pute  arose  as  to  the  goods  to  which 
he  was  entitled,  and  he  went  away 
leaving  ihe  note.  Some  days  after, 
he  returned  and  off'ered  another 
note  with  •  sureties,  which  was  re- 
fused, and  defendant,  on  the  same 
day,  sent  back  the  first  note. 

Held,  clearly  insufncient  to  take 
the  case  out  of  the  Statute. — Kait- 
ling  V.  Park  in  J  569. 

See  Contract. 


Statute  of  Frauds,  for  the  proper- 
ty and  terms  of  sale  were  speci- 
fied, and  the  names  of  the  defend- 
ants in  the  body  of  the  instrument, 
written  by  one  of  them,  coupled 
with  H.'s  letter  stating  that  they 
had  sold,  was  a  sufficient  signature 
by  the  defendants. 

To  an  action  on  this  agreement, 
defendants  pleaded  on  equitable 
grounds,  that  the  plaintiff  contract- 
ed with  them  only  as  agents  for  the 
owner  of  the  land,  and  not  as  prin- 
cipals: and  .Semhle,  that  the  evi- 
dence, set  out  in  the  case,  shewed 
thatthe  plaintiff  knew  that  they  were 
acting  only  as  agents.  The  jury, 
however,  found  against  defendants 
on  this  question,  and  the  verdict 
being  for  ^10  only,  the  Court  re- 
fused to  interfere  on  motion  for  a 
nonsuit. —  Campbell  v.  Dennistounet 
a7.,839. 

For  Taxes.'] — See  Taxes,  1,  2,  4'. 


SCHOOLS. 
See  Public  Schools. 


SALE  OF  LAND. 

Statute  of  Frauds — Sale  of  Land 
— Agreement  —  Signature.']  —  De- 
fendants were  in  partnership  as  so- 
licitors, H.  residing  and  carrying 
on  the  business  at  Lindsay,  and  D, 
at  Peterborough.  On  the  18lh 
September,  1870,  H.  wrote  out  the 
following  agreement:  "I,  John 
Campbell,  agree  to  purchase  from 
Messrs.  D.  &  H.  lot  8,  2nd  conces- 
sion, Verulam,  for  the  sum  of  S350, 
payable,"  &c.  This  was  signed 
at  the  foot  by  the  plaintiff,  but  not 
by  the  deferidants.  On  the  same 
day  H.  wrote  to  D.  that  he  had  sold 
the  lot  to  the  plaintiff. 

Held,  taking  the  memorandum 
and  letter  together,  that  there  was 
a    sufficient   contract  within  the 


SCHOOL  TRUSTEES. 
Description   ofJ]  —  See  Public 
Schools. 


SEARCH. 

Proof  of — Secondary  evidence.'] — 
See  Evidence,  2,  3 — Landlord  and 
Tenant,  5. 


SECONDARY  EVIDENCE. 

l^^hen  admissible.']  —  See  Evi- 
dence, 3. 


SERVICES. 

Implied  contract  to  pay  for.] — See 
Work  and  Labor,  2. 
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SET-OFF. 

Executrix  de  son  fort. — Eight  to 
plead  set-off.'] — Held,  that  in  an  ac- 
tion by  a  creditor  against  an  exe- 
cutrix de  son  tort,  she  cannot  set  off 
a  debt  due  from  the  plaintiff  to  her 
testator. 

Held,  also,  that  she  may  be  sued 
as  executrix,  and  on  her  defending 
as  such,  the  plaintiff"  may  reply 
that  she  is  executrix  de  son  tort. — 
Cameron  v.  Cameron,  289. 


SHERIFF. 

Ordered  to  pai/  over  moneys  to 
defendant  on  attachment  heing  set 
aside.'] — See  Absconding  Debtor. 


SHERIFF'S  TARIFF. 
435. 


SHIPPING. 

Detention  of  vessel — Liahility.'] — 
P.  N.  &  Co.,  brokers  at  Cleveland, 
shipped  a  cargo  of  coal  on  testa- 
tor's vessel,  consigned  to  defendant 
at  Toronto,  there  being  no  stipula- 
tion in  the  bill  of  lading  as  to  de- 
murrage. The  vessel  was  detained 
four  and  a  half  days  in  unloading, 
for  which  it  was  sought  to  make 
defendant  liable.  A  verdict  having 
been  found  for  the  plaintiff,upon  the 
evidence,  set  out  in  this  case,  a 
new  trial  was  granted,  as  the  facts 
with  regard  to  defendant  having 
hired  the  vessel  had  not  been  fully 
brought  out. 

Quceere,  if  it  had  been  satisfac- 
torily proved  that  defendant  had 
employed  the  vessel,  whether  he 
would  have  been  liable  on  the  mer- 
its. Semble,  not,  for  the  substan- 
tial cause  of  delay  seemed  to  have 
been  the  want  of  men  to  discharge 
the  cargo,  which  it  was  testator's 


duty  to  provide,  the  gangs  of  men 
being  employed  in  unloading  other 
vessels  previously  arrived  at  the 
wharf  to  which  defendant  first  sent 
the  said  vessel,  and  defendant  had 
told  the  master,  when  he  com- 
plained of  delay,  that  he  might 
ffo  to  another  wharf. — Burnett  v. 
Co7iger  590. 


SHIPPING  NOTE. 
See  Bill  of  Lading— Railways, 
1,  5. 


SIDEWALKS. 

See  Ways,  1. 


SIGNATURE. 

What  sufficient  to  agreement  tvithin 
Statute  of  Frauds.1 — See  Sale  of 
Land. 

SLANDER. 
See  Defamation. 


SPECIAL  CONDITIONS. 
In  shipping  note.]  —  /S'fe  Rail  ways, 
1,5. 


STATUTES,  CONSTRUCTION 
OF. 

Statutes  regulating  the  practice 
and  procedure  of  a  Court  apply 
only  to  matters  within  its  jurisdic- 
tion, and  cannot  be  called  in  aid  to 
give  jurisdiction  where  it  is  in  ques- 
tion.— Akrens  v.  McGilHgat,  171. 

Imp.  Act.  14  Geo.  III.  ch.  78.]— ^ee 
Railways,  8. 

3  Vic.  ch.  33.] — See  Harbour  Company. 

Imp.  Act,  18  &  19  Vic.  ch.  111.']— See 
Bill  of  Lading 

Consol.  Stat.  U.  C.  ch.  69.]— ^Ve  Evi- 
dence, 2. 

Consol.  Stat.  U.  C.  ch.  73.]— ^ee  Hus- 
band and  Wife,  2. 
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Consol.  Stat.  U.  C.  ch.  126,  sec.  3.]— 
See  Magistrate,  1. 

27-28  Vic.  ch.  17,  sec.  2.]— See  Insol- 
vency, J. 

29-30  Vic.  ch.51,sec.  320.]— 5ce  Ways,  2. 

29-30  Vic.  cb.  51,  sec.  349.]— /See  Muni- 
cipal Corporations,  2. 

29-30  Vic.  ch.  53.]— 5'ee  Taxes,  1,  2. 

31  Vic.  ch.  1,  sec.  7,  subsec,  9,  0  ] — See 
Bill  of  Lading. 

81  Vic.  ch.  20,  0.] — See  Registry  Act. 

31  Vic.  ch.  24,  0.]—See  Costs. 

31  Vic.  ch.  60,  D.]— See  Constable- 
Fishery  x\ct. 

31  Vic.  ch.  88,  sec.  20,  subsec.  4,  D.]— 
See  Railways,  6. 

32  Vic.  ch.  23,  see.  7,  0.]— 5ee  Rail- 
ways 4. 

32  Vic.  ch.  32,  sec.  24,  O.^—See  License 
to  Sell  Liquors. 

32  Vic.  ch.  c;G,  sees.  132,  155,  0.1— See 
Taxes,  2. 

32  Vic.  ch.  36  sec,  175,  O.^—See  Taxes, 

3. 

33  Vic.  ch.  19,  O.^—See  Bill  of  Lading. 

33  Vic.  ch.  33,  sec.  18,  O.^—See  Muni- 
cipal Corporations,  1. 

34  Vic.  ch.  5,  D.]— 5ee  Bill  of  Lading. 
34  Vic.  ch.  30,  sec.  6,  O.^—See  Munici- 
pal Corporations,  2. 

34  Vic.  ch.  43,  sees.  5,  7,  D.]— See  Rail- 
ways, 5. 

35  Vic.  ch.  12,  0.] — See  Assignment, 
35  Vic.  ch.  16,  0.] — ->See  Husband  and 

Wife,  2. 


STATUTE  OF  FRAUDS. 

Sale  of  goods  at  auction — Memo- 
randum ifi  writing.'] — See  Sale  of 
Goods. 

Signature  to  agreement  for  sale  of 
land.] — See  Sale  of  Lajstd. 

See  Guarantee. 


STEAMBOAT  OWNERS. 

Rights  of,  in  navigable  rivers.] — 
See  Water  and  Watercourses  1. 


STREETS. 
See  Ways. 


STREET  RAILWAYS. 
See  Railways,  5. 


SUMMONS,  GARNISHEE. 
See  Railways,  4. 


SURETIES  OF  THE  PEACE. 

See  Magistrate,  1 . 


TARIFF,  COUNTY  COURT 
COSTS,  399. 


TAXES. 

1.  Tax  saZe— 29-30  Vic.  ch.  b%— Cer- 
tificate—  Descrij)tion  of  Land,] — A 
certificate  given  for  the  portion  of 
a  lot  sold  for  taxes  on  the  12th 
November,  lb67,  under  29-30  Vic. 
ch.  53,  stated  it  to  be  the  "one 
twentj'-seventh  part,"  without  fur- 
ther describing  it.  The  deed  given 
on  the  19th  April,  1871,  described 
the  Jand  by  metes  and  bounds. 

Held,  that  the  deed  was  void. — 
Williams  V.  McColl,  189. 

2.  Sale  of  land  for  taxes — Separa- 
tion of  counties — 29-30  Vic.  ch.  51, 
sec,  51— 32  Vic.  ch.  36,  sec.  132—32 
Vic.  ch.  36,  sec.  155 — Construction 
of.] — Where  taxes  had  accrued  due 
on  certain  lands  in  the  County  of 
Bruce  before  the  separation  of  that 
county  from  Huron,  which  took 
place  on  the  1st  January,  1867. 

Held,  that  the  Treasurer  of  the 
County  of  Huron,  after  the  separa- 
tion, could  not  advertise  and  sell 
such  lands  for  these  taxes. 

Held,  also,  that  the  sale  was  not 
made  valid  by  32  Vic.  ch.  38,  sec. 
155,  O.,  as  it  only  applies  to  deeds 
given  by  the  Sheriff  or  Treasurer 
having  authority  to  sell.  —  Canada 
Permanent  Building  and  Savings 
Societt/  V.  Agnewj  200. 
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3.  Assessors —  Omission  to  return  roll 
— Joint  liability.'] — Held,  that  the 
omission  of  assessors  to  return  their 
roll  by  the  1st  of  May  is  not  an 
indictable  offence  under  sec.  175, 
of  the  Assessment  Act,  82  Vic.  ch- 
36,  O.,  and  that  if  it  were  the  two 
assessors  would  not  be  jointly  liable. 
— Regina  v.  Snider  et  al.,  330. 

4.  Sale  of  land  Jar  taxes — Validity 
o/.]— On  the  5lh  February,  1867, 
the  lot  in  question  was  sold  for 
taxes  due  for  1859  and  J860  ;  and 
on  the  28lh  December,  1867,  it  was 
again  sold  for  the  laxes  due  for 
1862,  '68,  '64,  '65,  '66,  these  latter 
taxes  being  due  at  the  time  of  the 
first  sale. 

Held^  that  the  second  sale  was 
valid,  for  the  f%,ct  of  the  subsequent 
taxes  being  due  at  the  time  of  the 
first  sale,  and  not  included  in  the 
warrant  under  which  it  took  place, 
did  not  free  the  land  from  the  pay- 
ment thereof. 

At  the  time  of  the  first  sale,  the 
lot  was  not  sold  for  its  own  arrears 
only,  but  was  assessed  with  another 
lot  and  the  arrears  charged  against 
both.  Semhle,  that  this  would  be 
fatal. 

The  County  Council  by  by-law, 
passed  in  June,  1866,  directed  the 
treasurer  to  collect  all  taxes  on 
lands  where  the  same  was  in  arrear 
and  unpaid  on  the  1st  May,  1661. 
Held,  that  under  this  he  should  ha^^e 
sold  for  the  arrears  due  up  to  1865. 
—  Thompson  Y.  Col  cock,  505. 


TELEGRAPH  COMPANY. 

Failure  to  transmit  message — To 
whom  liable  —  Contract.]  — Where 
one  F.,  at  Hamilton,  delivered  to 
the  defendants  a  message  to  be 
transmitted  to  the  plaintiff  at  Wake- 
field, Mass.,  paying  for  the  trans- 


mission, and  the  defendants  failed 
to  deliver  thesame  to  the  plaintiff. 

Held,  on  demurrer,  following 
Play  ford  v.  United  Kingdom  Elec- 
tric lelegraph  Co.,  L,  R.  4  Q.  B. 
706,  that  the  defendants'  liability 
arose  only  from  contract;  that  as  the 
message  was  sent  by  F.  on  his  own 
account,  and  not  on  behalf  of  the 
plaintiff,  there  was  no  privity  be- 
tween the  plaintiff  and  defendants, 
and  the  plaintiff  could  not  maintain 
an  action  againstdefendantsfor  their 
negligence.  —  Feavcr  v.  Montreal 
Telegraph  Co.,  150. 

TENANT. 

See  Landlord  and  Tenant — 
Demand  of  Possession. 


TENDER. 

"Waiver  of] — See  Lie.\. 


TOLLS. 

Right  to  sue  for,  in  addition  to 
distress.]  —  See  Harbour  Company, 


TRESPASS. 
See  Costs. 


TRESPASS  ON  THE  CASK 
See  Costs. 


TRIAL. 

Joinder  of  plaintiff  at.] — See 
Amendment  L 

Amendment  in  names  of  plaintiffs 
at^ — See  Amendment,  2, 


TROVER. 

Right  of  wife  to  maintain,  against 
husband.] — See  Husband  and  Wife, 
2. 
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VALUE. 

Representation  of,  in  insurance.^ 
—/See  Insurance,  6. 


VESSEL. 
Detention  o/.] — See  Shipping. 

Stipulations  as  to  character  o/".] — 
JSee  Insurance,  6. 

WAIVER. 

JSee  Insurance,  1,  4,  5 — Lien — 
Work  and  Labor,  1. 

WAREHOUSEMEN. 

LiahiUty  of  Railway  Company 
as.] — See  Railways,  1. 

WAREHOUSE  RECEIPTS. 

Goods  covered  hy.'\  —  A  ware- 
house receipt  described  the  goods 
as  "  40  bales  of  corks,"  not  distin- 
guishing tbem  by  any  separate 
marks  or  values.  Some  of  these 
were  taken  out  and  replaced 
by  others.  It  appeared  that  the 
bales  had  all  distinguishing  marks, 
and  were  of  varying  values,  some 
twice  that  of  others. 

Held^  that  the  receipt  only  ex- 
tended to  the  particular  bales  in  the 
warehouse  when  the  receipt  was 
given,  and  did  not  cover  other  bales 
which  came  in  afterwards,  in  lieu 
of  those  taken  away. — Llado  et  at. 
V.  Morgan  et  al.,  517. 


WARRANT  OF  COMMIT- 
MENT. 

Right  of  constable  to  receive  pay- 
ment of  fine — Demand  of  perusal 
and  copy  of — How  far  evidence  of 
facts  recited  in  it.\ — <See  Constable. 

Where  no  distress  warrant.^ — See 
Fishery  Act. 


WATER  AND  WATER- 
COURSES. 

Navigable  river —  Obstruction — 
Steamboat  owners  and  lumbermen — 
Rights  of] — At  the  village  of  Fene- 
lon,  on  a  navigable  river  of  the 
same  name,  there  is  a  fall  where  a 
slide  has  been  consructed  for  the 
passage  of  saw-logs  and  timber 
from  the  lake  above  into  the  river. 
The  defendant,  who  had  charge  of 
a  drive  of  saw-logs,  stretched  a 
a  boom  across  the  river  below  the 
falls  to  collect  the  logs  after  they 
had  come  down  the  slide.  While 
the  boom  was  so  placed,  and  before 
the  logs  had  been  let  into  the  river, 
the  plaintiff's  steamboat,  plying 
between  Lindsay  and  Fenelon, 
was  prevented  by  !x  from  reaching 
the  latter  place. 

Held,  ihat  for  this  obstruction  the 
defendant  was  liable  to  an  action  ; 
and  that  the  peculiar  damage  sus- 
tained by  the  plaintiff  entitled  him 
to  maintain  it. 

Semblcj  that  all  persons  have  aa 
equal  right  to  navigate  a  navigable 
river  with  logs  or  steamboats,  which 
right  must  be  exercised  in  such  a 
manner  as  not  unreasonably  to 
impede  or  delay  another  in  the 
exercise  of  the  same  right. —  Cran- 
dell  V.  Mooney,  212, 

Navigable  rivers — River  St.  Law- 
rence — Rights  of  riparian  proprietors 
— Possessory  rights.]  —  Held,  that  the 
River  St.  Lawrence  above  tide 
water  is  a  navigable  river,  the  bed 
of  which  is  vested  in  the  Crown  ; 
and  that  therefore  that  under  a  grant 
of  lots  31  and  132,  in  the  first  con- 
cession of  the  Township  of  Corn- 
wall, described  as  bounded  by  the 
waters  edge,  no  part  of  the  bed  of 
the  river  passed  to  the  grantee. 
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The  Statutes  and  authorities  upon 
the  question  reviewed. 

Held,  also,  tliat  although  the  pos- 
session of  a  pier  built  out  in  the 
river  might  entitle  the  plaintiffs  to 
maintain  trespass  against  a  mere 
wrongdoer  for  an  actual  entry  upon 
it,  yet  it  would  not  draw  to  it  pos- 
session of  the  bed  of  the  river 
between  the  pier  and  the  shore. 

Held,  also,  that  land  made  out 
in  the  river,  and  unconnected  with 
the  adjacent  shore,  belonged  to  the 
Crown. 

Held,  also,  that  tlie  evidence, 
stated  in  this  case  shewed  that  the 
channel  between  the  mainland  and 
Sheek's  Island  was  in  fact  navi- 
gable.— Dixson  et  nl,  v.  SneUinger, 
235. 


WAYS. 

1.  Accident  cansedhi/ice  on  sidewalk 
— Liahilitij  oj  corporation  —  Evi- 
dence—  No7isiLit,']  — The  plaintiff 
while  walking  along  one  of  the 
sidewalks  in  the  city  of  Toronto,  on 
a  frosty  day  in  the  middle  of  win- 
ter, stepped  on  a  piece  of  ice  about 
three  feet  wide,  slipped  and  fell, 
and  received  a  severe  injury  : 

Held,  not  sufficient  to  render  the 
corporation  liable  as  for  neglect  to 
keep  the  sidewalk  in  repair,  for  the 
mere  existence  of  the  piece  of  ice 
was  no  evidence  of  actionable  neg- 
ligence ;  and  a  nonsuit  directed  at 
the  trial  was  upheld. 

Held,  also,  that  the  passing  of  a 
by-law  by  the  corporation  impos- 
ing a  duty  upon  others  to  keep  the 
sidewalk^  clear  of  snow  and  ice,  did 
not  create  a  liability  upon  them- 
selves.— Ringlaiid  v.  Corporation  of 
Toronto,  93. 

2.  Streets  in  towns — Jurisdiction 
over  —  Power  to  close  —  Municipal 


Act,-  sec.  320 — Construction  of.] — 
The  Corporation  of  the  town  of  Til- 
sonburg  passed  a  by-law  to  close 
up  250  feet  of  a  street  within  its 
limits,  called  Cranberry  street,  sub- 
stituting therefor  new  streets  ;  the 
street  forming  part  of  a  road  run- 
ning through  different  townships  in 
the  county  into  the  town. 

Held,  that  the  county  had  not  sole 
jurisdiction  over  the  whole  road, 
but  that  the  town  had  jurisdiction 
over  the  part  within  its  limits,  and 
therefore  had  power  to  close  it  up. 

Held,  also,  that  sec.  820  of  the 
Municipal  Act,  dees  not  apply  to 
persons  whose  lands  do  not  abut  on 
the  portion  of  the  road  closed 
although  they  may  have  lands  on 
anoiher  part  of  it.  FaJle  v.  Corpo- 
ration of  Tilsonhurr/,  167. 

WIFE. 

See  Husband  and  Wife. 


WORDS,  MEANING  OF. 

In  and  at  his  tavern,  j —  JSee 
License  to  Sell  Liquors. 

Innkeeper.]  —  See  License  to 
Sell  Liquors. 

Live  and  carry  on  husiness.']  — 
See  Railways,  4. 

31achine  and  repair  shop^  — 
See  Insurance,  3. 

Maintenance  and  school  accom- 
modation.']— See  PuBLtc  Schools. 

Persons  signing.] — See  Bill  of 
Lading. 

Reasonable  icear  and  tear  except- 
ed.]— See  Landlord  and  Tenant, 
4. 

Re-insurance.] — See  Insurance,  2. 
Train,] — See  Bill  of  Lading. 
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WORK  AND  LABOR. 

1 .  Railway  Contract — Certificate 
of  Engineer — Condition  precedent — 
Waiver — Pleading.']  —  Declaration 
on  the  common  counts. 

The  fifth  plea  referred  to  a  sealed 
contract  set  out  in  the  fourth  pl(^a, 
n^ade  between  plaintiff  and  defend- 
ants, whereby  the  plaintiff  for  a 
lump  sum,  $22,1213,  agreed  to  build 
a  railway  from  Gait  to  Doon,  which 
was  to  cover  all  extras  of  every 
kind,  except  as  specified;  and  then 
averred  that  it  was  further  agreed 
by  said  contract,  that  approximate 
estimates  should  be  made  every 
month,  and  certified  in  writing  by 
defendants'  engineer :  that  75  per 
cent,  of  such  estimate  shouldi  be 
paid  to  the  plaintiff  on  or  before  the 
15th  of  each  month,  until  the  com- 
pletion of  the  whole  work  to  the 
satisfaction  of  said  engineer:  that 
all  percentages  retained  by  the  de- 
fendants during  the  progress  of  the 
work,  should  be  paid  to  the  plain- 
tiff upon  the  certificate  in  writing 
of  the  completion  of  the  work  being 
granted  by  the  engineer:  that  tbe 
plaintiff's  alleged  cause  of  action 
was  for  the  work  alleged  to  have 
been  done  by  him  in  perform- 
ance of  his  said  contract  in  respect 
of  the  work  embraced  therein  ;  that 
one  D.  C.  O.  was  defendants'  en- 
gineer in  charge  ;  that  defendants 
had  paid  the  plaintiff  75  per  cent, 
of  the  approximate  estimates;  and 
that  no  certificate  of  the  comple- 
tion of  the  work  had  been  procured 
or  applied  for  by  the  plaintiff,  or 
granted  by  the  engineer,  &c.;  and 
so  said  percentages  are  not  payable 
to  the  plaintiff:. 

Sixth  plea,  except  as  to  same 
sum;  that  by  the  contract  it  was  pro- 
vided that  all  disputes,  either  as  to 
quantities  of  work  to  be  done  over 
and  above  that  ol  the  contract,  and 


defined  in  specifications,  or  as  to  the 
quantity  of  work  done  by  plaintiff, 
and  the  amount  of  the  same  de- 
manded by  the  contract  should  be 
determined  solely  by  the  engineer, 
whose  decision  on  all  questions 
pertaining  to  the  contract  should 
be  final;  and  the  defendants  say 
that  the  plaintiffs  alleged  cause  of 
action  was  for  work  alleged  to  have 
been  done  hy  him  under  said  contract : 
that  D.  C.  O.  was  the  engineer  in 
cliarge,  and  that  he  had  not  deter- 
mined or  decided  that  the  plaintiff 
has  performed  any  work  over  and 
above  that  of  the  contract,  or  that 
the  plaintiff  is  entitled  to  recover 
from  defendants  any  sum  whatever. 

Replication  to  the  fifth  plea:  that 
before  action  defendants  accepted 
and  received  from  the  plaintiff  all 
the  work  mentioned  and  referred  to 
in  the  fifth  plea,  and  waived  any 
rights  they  [lad  to  the  production  or 
procurement  by  plaintiff  from  the 
engineer  of  the  certificates  of  com- 
pletion, and  the  defendants  so  re- 
lieved the  plaintiff  from  any  obliga- 
tion to  procure  such  certificate. 

Held,  on  demurrer:  1.  Pleas 
good, for  it  being  admitted  by  the  de- 
murrer that  the  cause  of  action  was 
for  work  done  under  the  sealed  con- 
tract, the  plaintiff  could  not  recover 
without  the  stipulated  certificate  or 
the  decision  of  the  engineer.  2. 
Replication  bad. — Ferguson  v.  Cor- 
poration  of  Gait,  66. 

2.  Services  performed  in  expecta- 
tion of  marriage.']  —  Where  ser- 
vices were  rendered  by  the  plain- 
tiff to  the  defendant  in  expectation 
that  the  defendant  would  marry 
her,  but  there  was  no  contract  of 
hiring,  and  the  plaintiff  expressly 
said  that  she  was  not  to  receive, 
and  did  not  expect  wages  or  pay. 
Held,  that  on  the  defendant's  refu- 
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sal  to  marry  the  plaintiff,  no  action 
would  lie  as  on  an  implied  promise 
to  pay  the  value  of  &uch  services 
in  money. — Eobinson  v.  Shistel,  1 14. 

3.  Work  and  labor — Special  con- 
tract not  'performed  —  Acceptance — 
Right  to  recover  on  common  counts.\ — 
The  plaintiffs  agreed  to  put  up 
three  machines  called  hoists,  to 
raise  and  lower  goods,  in  four 
wholesale  warehouses  which  de- 
fendant was  building.  The  speci- 
fications required  them  to  be  ''ca- 
pable of  raising  a  weight  of  2,000 
pounds  without  risk,"  and  the 
plaintiffs'  offer,  which  defendant 
accepted,  was  to  make  them  ac- 
cording to  the  plans  and  specifica- 
tions, and  to  the  entire  satisfaction 
of  defendant's  architects,  the  same 
as  in  certain  other  warehouses 
named.  They  were  put  in  in 
June,  and  the  defendant's  tenants 
went  in  in  the  same  m6nth.  On 
the  30th  of  August,  defendant's 
architects  wrote  to  the  plaintiffs 
requiring  them  to  remove  them  and 


put  in  others,  and  the  plaintiffs 
made  some  improvements,  which 
were  not  completed  until  Decem- 
ber, the  complaints  being  repeated 
before  and  after  such  alteration. 
In  January  defendant  left  the  coun- 
try for  some  months,  and  on  the 
14th  of  February  the  whole  premises 
were  destroyed  by  fire.  The  archi- 
tects were  never  satisfied  with  the 
hoists  or  certified  for  them. 

Held^  1.  That  the  contract  re- 
quired the  hoists  to  be  capable  of 
working  in  the  ordinary  way  with 
a  weight  of  2,000  pounds,  and  that 
it  was  not  sufficient  that  they  could 
bear  such  weight  without  raising 
it,  although  ihey  might  in  this  re- 
spect be  equal  to  the  hoists  in  the 
warehouses  referred  to. 

2.  That  the  user  of  such  hoists 
by  defendant's  tenants  up  to  the 
time  of  the  fire  formed  no  evidence 
of  acceptance,  so  as  to  entitle  the 
plaintiffs  to  recover  their  value  un- 
der the  common  counts. — Hamilton 
et  al.  V.  Mi/les,  293. 
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